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TMtiinony in full concenilng the AsiMelnatlon, and 
•ttendlng circamstancee ; Slight, panait and capture of 
Jirim Wiikee Booth; Attempted Aaeaisination of Hon. 
W. H. Seward, Secretary of State. Official Documents 
and Tcctiffiony relating to the following plots: The 
AbdoctioD of the President and Cabinet, and carrying 
them to Richmond ; The Assassination of the President 
•nd Cabinet ; The Murder of President Lincoln by pres- 
ents of inliBcted clothing ; The introduction of pestilence 
into Northern cities by clothing infected with Yellow 
f erer aad Small Pox ; Starration aad murder of Union 



prisoners in Southern prisons; Attempted burning of 
New York and other Northern cities; Poisoning the 
water of the Croton Beserroir, New York ; Raid on St. 
Albans; Contemplated raids on Buffalo, Ogdensbnrg, 
etc. ; Burning of Steamboats on Western rirers, Oorern- 
ment Warehouses, Hospitals, etc. ; Complicity of Jeffer* 
son Daris, Judah P. Benjamin, Jacob Thompson, George 
N. Sanders, Bererley Tucker, C. C. Clay, etc. ; Jacob 
Thompson's banking account in Canada ; The mining of 
Libby Prison, and preparations to blow it up ; The ** dis- 
organisation of the North " by a system of terrorism 
and infomal plots; Arguments of Counsel for the 
Accused; Reply of Hon. J. A. Bingham, Special Judge 
AdTooate ; Findings and Sentences of the Aocuted, etc 
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Sntared Moordlng to Act of Gongrea, in the yMtr 1805, 

Bt KOOBE, WILSTAOH a BALDWIK, 

In th« Clerk*! Offloe of the District Gonrt of the United SUtes for the Sonthem Diitrict of Ohio. 



APPROVAL OF THE SECRETARY OF WAR, ETC. 



Military Comxibsiov, "Pexjukstllsly^ WASHUfOTOH, D. C^ 1 

Tuetdajf, June 20, 1866. / 
iuo. Gum. JooFH Holt, Jmdg^ Advocate Qmmxil : 

Gkkeral — ^To satisfy the present public desire, and for future use and reference, it 
8 certainly desirable that an authentic record of the trial of the assassins of the 
late President, as developed in the proceedings before the Military Commission, should 
be published: such record to include the testimony, documents introduced in evidence, 
discoflsion of points of law raised during the trial, the addresses of the counsel for the 
accused, the reply of the Special Judge Advocate, and the findings and sentences. 

Messrs. Moore, Wilstach k Baldwin, publishers, of Cincinnati and New York, are 
willing to publish the proceedings in respectable book shape, a»d I will arrange and 
oompUe, on receiving your approval 

I respectfully refer to the printed work, "The IimiANAPOLiB Treason Truls," as an 

indication that my part of the work will be performed with faithfulness and care. 

Very respectfully, your obedient servant, BENN PITMAN. 

Recorder to CbmnUtsion, 
Indorsed and approved by — 

David hunter, Mi^). Oen. U. S. Vols. lewis wall age, X«J. Q%n, U. B. Yolt. 

AUGUST Y. KAUTZ, Brer. M%|. G«d. U. 8. Yoli. BOBERT 8. FOSTER, Bror. M^. Qen. U. B. Yolt. 

ALBION P. HOWE. Brig. Oen. U. S. Vole. T. K. HARRIS, Brig. Q9m.V. 8. Vok. 

JAXES A. EKIN, Brev. Brig. Gen. U. S. Vols. 0. H. T0MKIN8, BreT. Gol. U. & Army. 

DAVID B. CLSMDENIN, Lieut. Col. 8th nil. Oat. JOHN A. BINGHAM, SpwiUl Judge AdTOOHto. 

H. L. BURNETT, Brer. Ool. ftnd Speeiml Judge Adrocate. 

Bureau or IAiltiart Justkoi, Jum 80, 1865. 
By authority of the Secretary of War, the publication of the work referred to in the 
foregoing letter, will be permitted, on the condition that it be made without cost to the 
Government, and that it be prepared and issued under the superintendence of Ck)L 
Burnett, who will be responsible to this Bureau for its strict accuracy. 

J. HOLT, Judge Advocate Oeneral 

Judge Advocate's Office, Department of the Omo. ) 

CiNcuvHATi, October 2, 1865. j 

in obedience to the directions of the Secretary of War, through the Judge Advocate 

(General, I have superintended the compilation and publication, in book form, of the 

record of the trial of the conspirators at Washington, for the assassination of the 

late President, Abraham Lincoln, and the attempted assassination of the Secretary of 

State, 3ir. Seward, other members of the Cabinet, and Lieut Gen. Grant, and hereby 

oertify to its faithMness and accuracy. H. L. BURNETT, 

Judge Advocate Diet of Ohio^ and Special Judge Advocate of the Oommienon, 

The entire testimony adduced at the trial of the assassins of President Lincoln is 
contained in the following pages. It has been arranged In narrative form, to avoid 
tmnecessary repetitions, and to present the facts testified to by each witness in a concise 
and consecutive form. The phraseology is that of the witness; the only license taken 
with the testimony has been its arrangement in historical sequence, both as to generals 
and particulars. 

Whenever the meaning of a witness was doubtful, or an evasive answer was given, or 
whenever the language of the witness admitted of a double interpretation, or of no 
interpretation at all, the questions of counsel, and the answers of the witness, have 
been retained. B. P. 
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MILITAEY COMMISSION, 

Conyened at Washington, D. C, by virtue of the following Orders : 



nr f^^S°^f. ^J"*?*««** ) Columbia, on Monday, the 8th day of May, 

WMhiuftoa City, May 1, 1865. / ,ock * A » i i a \r ai. 

xwr ^ ax. a** /^ ' 1 r *u 1865, at 9 o clock A. M., or as soon there- 

Whkbbas, the Attorne^^eneMl of the after m practicable, for the trial of David E. 



^^'w!^ "* ^'^'^r ^ll?P*"*r' A Herold, &eorge A. Atzerodt, Lewis Payne, 

J.u''\ \^« Persons implicated m the murder ^j^^^^^j Q'Laughlin, Edward Spangler, 8am- 

ofthe late President, Abraham W^ uel Arnold, ifary E. Surrattrstmuel A. 

the attempted assassination of the Honorable vr..jj -.^j * ^v i*i '^^^' u. 



William H Seward, Secretary of State, and j, {^^ ^^^^^ . j^, ji^^ted in the murder ^ 

m an alleged conspiracy to assassinate other ^^ ^^^ j^^^ President, Abraham Lincoln, and 

officers of the Federal Government at Wash- ^y^^ attempted assassination of the Hono^ble 

mgton Ciy and their aiders and abettors, ^j„j^^ !^ g^^^^ Secretary of State, and 

f^lf^i^^^^^^y^Jlf'^'^'^^ of, and lawfully .^ ^^ ^j,^^ conspiracy to ailsassinate other 

triable before, a Military Commission ; ^^^^^^ ^^\y^^ p^ »'^1 (Government at Wash- 

a}^ *"* J^^^^^^ A% • ** ^ * Assistant j^ ^. ^^^ ^^^.^ ^j^^^ ^^^ abettors. 
Adjatant-General detail nine competent mill- ^ *^ ' 

tary officers to serve as a Commission for the detail fob the ooubt. 

trial of said parUes, and that the Judge M^or-Gencral David Hunter. U. S. Vol- 

Advocate General proceed to prefer charges mj^^^ 

against said parties for their alleged offenses, M^or-General Lewis Wallace, U. a Vol- 

and bnn^ them to tnal before said Military unt^eJa^ 

Conamission; that said trial or trials be con- ^^^^^ Major-General August V. Kaut«, 

ducted by the said Judge Advocate General, jj g Volunteers. 

and as recorder thereof, in pereon, aided by BrigadierOeneral Albion P. Howe, U. & 

such Assistant and Special Judge Advocates Volunteers. 

as he mav d^gnate; and that said trials be Brigadier^eneral Robert S. Foster, U. S. 

condacted with all diligence consistent with Volunteers. 

the ends of justice: the said Commission to ^^^^^ Brigadiei-Gencral Cyrus B. Com- 

•'^oT'S.u"* ^''^\V'^''^ 1 TT w *v «^k, U. S. f olunteera 

2d. That Brevet Major-Geneml Hartrana Brigadie^Geueral T. M. Harris, U. S. Vol- 

be assigned to duty as Special Provost Mar- uni^^^ 

shal General, for the purpose of said trial, 3^^^;^ Colonel Horace Porter, Aidnie. 

and attendance upon said Commission, and (;;aini). 

*^oi*^?**? V^ ^'*. ?^^*^ • * ur u Lieutenant-Colonel David R Clendenin, 

3d That the said- Commission establish Eighth Illinois Cavalry, 
tuch order or rules of proceeding as may Ingadie^General Joseph Holt, Judge Ad- 
ayoid nnneMssary delay, and conduce to the ^^cate General U. S. Army, is appointed the 

rsi^^l'' ^"^ WT^RTH)^ TOTTVflON ^""^^^ Advocate and Recorder of the Com- 
[Signed] ANDREW JOHNSON. mission, to be aided by such Assistant or 

Special Judge Advocates as he may desig- 

Wab DBPABnanrr, AM*T-QwanatAV§ OmcB. \ nate. 

WMhington, luy «. MM. ; The Commission will sit without regard to 

Special Orders, No. 211. hours. 

bxteaot. By order of the President of the United 

• •«*«««* Statea 

4. A Military Commission is hereby ap- [Signed] W. A. NICHOLS. 

pointed to meet at Washington, District of AuUUmt Atf^tant-Gcncral. 

2 Vvv^ 
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OomtT-BOOlf . WAtRIXOTOH, D. 0.. \ 

Uf 9, 1M», 10 o'clock A. M. / 

The Commission met pursuant to the fore- 
going Orders. 

All the members present; also the Judge 
Advocate General 

The Hon. John A. Bingham, and Brevet 
Colonel H. L. Burnett, Judge Advocate, were 
then introduced by the Judge Advocate 
General as Assistant or Special Judge Advo- 
cates. 

The accused, David E. Ilerold, George 
A. Atzerodt, Samuel Arnold, Lewis Payne, 
Michael O'Lauehlin, Edward Spangler, Mary 
S. Snrratt, ana Samuel A. Mudd, were then 
brought into court, and being asked whether 
they desired to employ counsel, replied that 
they did. 

To afford the accused opportunity to secure 
counsel, the Commission adjournal to meet 
on Wednesday, May 10, at 10 o'clock A. M 



CouKT-RooM, Washtkotoh, D. C, > 
May 10, IMS. 10 o'clock A. M. J 

The Commission met pursuant to adjourn- 
ment 

Present, all the members named in the fore- 
goinff Order; also present the Judge Advo- 
cate General, and Assistant Judge Advocates 
Bingham and Burnett 

The Judge Advocate General then read the 
following Special Order : 

Was DxPABTMurr, Ad^'t-Gkhuu!.'!! Omox, 1 

Washington, May 9, Ud». f 

Special Orders, No. 216. 

BXTRACT. 



91. Brevet Brigadier-General C\tu8 B. 
Comstock, U. S. Volunteers, and Brevet 
Colonel Horace Porter, Aid-de-Canip,are here- 
by relieved from duty as members of the 
Military Commission, appointed in Special 
Orders Na 211, paragraph 4, dated "War 
Department, Adjutant^enerars Office, Wash- 
ington, May 6, 1865," and Brevet Brigadier- 
General James A. Ekin, U. S. Volunteers, 
and Brevet Colonel C. H. Tomkins, U. S. 
Army, are detailed in their places respectively. 

The Commission will be composed as fol- 
lows: 

M^jor-General David Hunter, U. S. Volun- 
teers. 

Migor-General Lewis Wallace, XJ. S. Volun- 
teers. 

Brevet Major-General August V. Kautz, U. 
8. Volunteers. 

Brigadier-General Albion P. Howe, U. 8. 
Volunteers. 

Brigadier^enend Robert a Foster, U. S. 
VoIunteersL 

Brevet Brigadier-Gkneral James A. Ekin, 
U. 3. Volanteers. 

Brigadier^eneral T. K Harris, U. a 
Volunteers. 

Brevet Colonel C. H. Tomkins, U. S. Army. 

LieatenanUColonel David B. Clendenin, 
JBj^btb Illinois Cavalry. 



Brigadier-General Joseph Holt, Judge Ad- 
vocate and Recorder. 

By order of the President of the United 
States. 

[Signed] E. D. TOWNSEND. 

Assistant AdjutanhOeneraL 

All the members named in the foregoing 
order being present, the Commission pro- 
ceeded to the trial of David E. Herold, George 
A. Atzerodt, Lewis Payne, Michael 0' Laugh- 
lin, Edward Spangler, Samuel Arnold, Mary 
E. Surratt, and Samuel A. Mudd, who were 
brought into court, and havine beard read 
the foregoing orders, the accused were asked 
if they liad any objection to any member 
named therein, to which all severally replied 
they had none. 

The members of the Commission were 
then duly sworn by the Judge Advocate Gen* 
eral, in the presence of tlie accused. 

The Judge Advocate General, and Assi8^ 
ant Judge Advocates. Hon. John A. Bingham 
and Brevet Colonel U. L. Burnett, were then 
duly sworn by the President of the Commis- 
sion, in the presence of the accused. 

Benn Pitman, R Sutton, D. F. Murpby, 
R. R. Hitt, J. J. Murphy, and Edward Y. 
Murphy, were duly sworn by the Judge 
Advocate General, in the presence of the ac- 
cused, as reporters to the Commission. 

The accused were then severally arraigned 
on the following Charge and SpeciBcation : 

CHARGE AND SPECIFICATION 

AGAIKST 

DAVID E. HEROLD, GEORGE A. 
ATZERODT, LEWIS PAYNE, MI- 
CHAEL O'LAUGHLIN, EDWAKD 
SPANGLER, SAMUEL ARNOLD, 
MARY E. SURRATT, AND SAM- 
UEL A. MUDD. 



CHARGE. — For malieiously. urd^fidly^ and 
traitorously^ and in aid of the the existing 
armed rebellion against the United States ej 
America^ on «r hefore the 6th day of Marehy 
A, D. 1865, and on divers other days between 
that day and the 15M day of April, A. 2>. 
1865, combining^ confederating, ana eonepiring 
together with one John H, Surratt, John Wilkes 
Booth, Jefferson Davis, George N, Sanders^ 
Beverly Thicker, Jacob Thompson, William C 
Cleary, Clement C. Clay, George Harper, 
George Young, and others unknoum, to kia 
and murder^ within the Military Department 
of Waehington, and within the fortijicd and 
nUrenehed Unee thereof Abraham Lincoln^ 
late, and at the time of said eomlnning, eon^ 
federattM, and conspiring. President of the 
United mates of America, and Oommanaer4n^ 
Chief of the Arnof and Navy thereof; A ndrem 
Johaieon, now Vtce-PresiJent of the United 
States aforesaid; Wil&am H Seward, Seer^ 
tary of State <if the United Statee e^farendd; 
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mut Uiysses 8. Orant^ Lieutenant-General of 
the Army of the United States aforesaid, then 
in etmmand of the Armies of the United 
SUUeSjVnder the direction of the said Ahra- 
ham Ltineoln; and in pursuance of and in 
pn>9eeuting said malicious, unlawful, and 
t^jtUoroMS conspiracy aforesaid, and in aid of 
said rebellion, afterward, to-wit, />n the lith day 
eff Aprils A. D. 1865, within the Military 
Department of Washington aforesaid, and 
witkin the fortified and intrenched lines of 
aedd Military Department, together with said 
John Wilkes Booth and John H. Surratt, 
maSeious/y, unlawfully, and traitorously mur- 
dering the said Abraham Lincoln, then Presi- 
dent of the United States and Commander-in- 
Chief of the Army and Navy of the United 
States, as aforesaid; and maliciously, unlauf- 
fuUy^ and traitorously assaulting, with intent 
to kill and murder, the said William H. Sev>- 
etrd, then Secretary of State of the United 
States, as aforesaid ; and lying in wait with 
intent maliciously, unlawfully, and traitorously 
to kill and murder the said A ndrew Johnson, 
then being Vice-President of the United States; 
and the said Ulysses S. Grant, then being 
Lieutenant- General, and in command of the 
Armies of the United States, as aforesaid, 

SpBCiFiCATioy. — In this: that they, the 
mid Darid R Ilerold, Edward Spangler, 
Lewis Paroe, Michael O'Laughlin, Samuel 
Arnold, Mary E. Surratt George A. Atzerodt, 
and Samuel A. Mudd, together with the said 
John H. Surratt and John Wilkes Booth, in- 
cited and encouraged thereunto by Jefferson 
DaTia, Oeorge N. Sanders, Beverly Tucker, 
Jacob Thompson, William C. Cleary, Clem- 
ent C. Clay, Oeorge Harper, George Young, 
and others unknown, citizens or the United 
States aforenaid, and who were then engaged 
in armed rebellion against the United States 
of America, within the limits thereof, did, in 
aid of paid armed rebellion, on or before the 
6th dav of March, A. D. 1H65, and on divers 
other days and times between that day and 
the 15th day of April, A. D. 1865, combine, 
eonfederate, and conspire together, at Wash- 
ington City, within the Military Department 
of Washington, and within the intrenched 
fortifications and military lines of the United 
States, there being, unlawfully, maliciously, 
and traitorously to kill and murder Abraham 
Lincoln, then President of the United States 
albresaid, and Commander-in-Chief of the 
Annj and Navy thereof; and unlawfully, 
malicioQsly, and traitorously to kill and muV 
der Andrew Johnson, now Vice-President of 
the said United States, upon whom, on the 
death of said Abraham Lincoln, after the 4th 
daj of March, A. D. 1865, the office of Presi- 
dent of the said United States, and Com- 
mander-in-Chief of the Army and Navy 
thereof, would devolve; and to unlawfully, 
naltoiouslj, and traitoronslj kill and murder 
nijases SL Grant, then Lieutenant^eneral, 
and, under the direction of the said Abraham 



Lincoln, in command of the Armies of the 
United States, aforesaid; and unlawfully, ma- 
liciously, and traitorously to kill and murder 
William H. Seward, then Secretary of State 
of the United States aforesaid, whose dutv it 
was, b^ law, upon the death of said Presicfent 
and Vice-President of the United States afore- 
said, to cause an election to be held for elect- 
ors of President of the United States: the 
conspirators aforesaid designing and intend- 
ing, by the killing and murder of the said 
Abraham Lincoln, Andrew Johnson, Ulysses 
S. Grant, and William H. Seward, as afore- 
said, to deprive the Army and Navy of the 
said United States of a constitutional Com- 
mander-in-Chief; and to deprive the Armies 
of the United States of their lawAil com- 
mander ; and to prevent a law Ail election of 
President and Vice-President of the United 
States aforesaid; and by the means aforesaid 
to aid and comfort the insurgents engaged in 
armed rebellion against the said United States, 
as aforesaid, and thereby to aid in the subver- 
sion and overthrow of the Constitution and 
laws of the said United States. 

And being so combined, confederated, and 
conspiring together in the prosecution of said 
unlawful and traitorous conspiracy, on the 
night of the 14th day of April, A. D. 1865, at 
the hour of about 10 o'clock and 15 minutes 
P. M., at Forrl's Theater, on Tenth Street, in 
the City of Washington, and within the mili- 
tary department and military lines aforesaid, 
John Wilkes Booth, one of the conspirators 
aforesaid, in pursuance of said unlawful and 
traitorous conspiracv, did, then and there, un- 
lawfully, maliciously, and traitorously, and 
with intent to kill and murder the said Abra- 
ham Lincoln, discharge a pistol then held in 
the hands of him, the said Booth, the same 
being then loaded with powder and a leaden 
ball, against and upon the left and posterior 
side of the head of the said Abraham Lin- 
coln ; and did thereby, then and there, inflict 
upon him, the said Abraham Lincoln, then 
President of the said United States, and 
Commander-in-Chief of the Army and Navy 
thereof, a mortal wound, whereof, afterward, 
to-wit, on the 15th day of April, A. D. 1865, 
at Washington City aforesaia, the said Abra- 
ham Lincoln died; and thereby, then and 
there, and in pursuance of said conspiracy, 
the said defendants, and the said John Wilkes 
Booth and John H. Surratt, did unlawfully, 
traitorously, and maliciously, and with the 
intent to aid the rebellion, as aforesaid, kill 
and murder the said Abraham Lincoln, Pre8> 
ident of the United States, as aforesaid. 

And in further prosecution of the unlawful 
and traitorous conspiracy aforesaid, and of 
the murderous and traitorous intent of said 
conspiracy, the said Edward Spangler, on 
said 14th' day of April, A. I). 1865, at about 
the nnme hour of that day, as aforesaid, 
within said military department and the mil- 
itarv lines aforesaid, did aid and assist the 
saia John Wilkes Boot]h U> oXAaail «g^s^tv^% 



so 
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to the box in said theater, in which said 
Abraham Lincoln was sitting at the time he 
was assaulted and shot, as aforesaid, by John 
Wilkes Booth ; and also did, then and there, 
aid said Booth in barring and obstructing 
the door of the box of said theater, so as to 
hinder and prevent any assistance to or res- 
cue of the said Abraham Lincoln against the 
murderous assault of the said John Wilkes 
Booth; and did aid and abet him in making 
his escape after the said Abraham Lincoln 
had been murdered in manner aforesaid. 

And in further prosecution of said unlaw- 
ful, murderous, and traitorous conspiracy, and 
in pursuance thereof, and with the intent as 
aforesaid, the said David E. Herold did, on 
the night of the 14th of April, A. D. 18(>5, 
within the military department and military 
lines aforesaid, aid, abet, and assist the said 
John Wilkes Booth in the killing and mur^ 
der of the said Abraham Lincoln, and did, 
then and there, aid and abet and assist him, 
the said John Wilkes Booth, in attempting 
to escape through the military lines afore- 
said, and did accompany and assist the said 
John Wilke-s Booth in attempting to conceal 
himself and escape from justice, afler killing 
and murdering said Abraham Lincoln as 
aforesaid. 

And in further prosecution of said unlaw- 
ful and traitorous conspiracy, and of the in- 
tent thereof, as aforesaid, the said Lewis 
Payne did. on the same night of the 14th 
day of April, A. D. 1865, about the same 
hour of 10 o'clock and 15 minutes P. M., at 
the City of Washington, and within the mil- 
itary department and the militarv lines afore- 
said, unlawfully and maliciously make an 
assault npon the said William il. Seward, 
Secretary of State, as aforesaid, in the dwell- 
ing-house and bed-chamber of him, the said 
William H. Seward, and the said Payne did, 
tlien and there, with a large knife held in 
his hand, unlawfully, traitorously, and in 
pursuance of said conspiracy, strike, stab, 
cut, and attempt to kill and murder the said 
William H. Seward, and did thereby, then 
and there, and with the intent aforesaid, with 
said knife, inflict upon the face and throat of 
the said William u. Seward divers grievous 
wounds. And the said Lewis Payne, in fur- 
ther prosecution of said conspiracy, at the 
same time and place last aforesaid, did at- 
tempt^ with the knife aforesaid, and a pistol 
held in his hand, to kill and murder rred- 
erick W. Seward, Augustus H. Seward, Em- 
rick W. Ilansell, ana George F. Robinson, 
who were then striving to protect and rescue 
the said William H. ^wara from murder by 
the said Lewis Payne, and did, then and there, 
with said knife and pistol held in his hands, 
inflict upon the head of said Frederick W. 
Seward, and upon the persons of said Augustus 
H. Seward, Emrick W. Hansell, and George 
F. Robinson, divers grievous and dangerous 
wounds, with intent, then and there, to kill 
snd murder the said Frederick W. Seward, 



Augustus H. Seward, Emrick W. Hansell, 
and George F. Robinson. 

And in further prosecution of said conspir- 
acy and its traitorous and murderous desiens, 
the said George A. Atzerodt did, on tlie night 
of the 14th of April, A. D. 1865, and about 
the same hour of the night aforesaid, within 
the military department and the military lines 
aforesaid, lie in wait for Andrew Johnson, 
then Vice-President of the United States 
aforesaid, with the intent unlawfully and ma- 
liciously to kill and murder him, the said 
Andrew Johnson. 

And in the further prosecution of the con- 
iBpiracy aforesaid, and of its murderous and 
treasonable purposes aforesaid, on the nighta 
of the 13th and 14th of April, A. D. 1865, at 
Washington City, and within the military de- 
partment and the military lines aforesaid, the 
said Michael O'Laughlin did, then and there, 
lie in wait for Ulysses S. Grant, tlien Lieuten- 
ant-General and Commander of the Armies 
of the United States, as aforesaid, with in- 
tent, then and there, to kill and murder the 
said Ulysses S. Grant 

And in further prosecution of said conspir- 
acy, the said Samuel Arnold did, within the 
military department and the military lines 
aforesaid, on or before the 6th day of March, 
A. D. 1865, and on divers other days and times 
between that day and the loth day of April, 
A. D. 1865, combine, conspire wjth, and aid, 
counsel, abet, comfort, and support, the said 
John Wilkes Booth, Lewis Payne, George A. 
Atzefodt, Michael O'Laughlin, and their eon- 
federates in said unlawful, murderous, and 
traitorous conspiracy, and in the execution 
thereof, as aforesaid. 

And in further prosecution of said conspir- 
acy, Mary E. Surratt did, at Washington 
City, and within the military department and 
military lines aforesaid, on or before the 6th 
day of March, A. D. 1865, and on divers 
other days and times between that day and 
the 20th day of April, A. D. 1865, receive, 
entertain, harbor, and conceal, aid and aanst 
the said John Wilkes Booth, David E. Her- 
old, Lewis Payne, John H. Surratt, Michael 
O'Laughlin, George A. Atzerodt, Samuel Ar- 
nold, and their confederates, with the knowl 
edge of the murderous and traitorous conspir- 
acy aforesaid, and with intent to aid, abet, and 
assist them in the execution thereof, and in 
escaping from justice aAer the murder of the 
said Abraham Lincoln, as aforesaid. 

And in further prosecution of said con- 
spiracy, the said Samuel A. Mudd did, at 
Washington City, and within the military de- 
partment and military lines aforesaid, on or 
before the 6th day of March, A, D. 1865, and 
on divers other days and times between that 
day and the 2ath day of April, A. D. 1865, 
advise, encourage, receive, entertain, harbor, 
and conceal, aid and assist the said John 
Wilkes Booth, David E. Herold, Le^is Payne, 
John H. Surratt, Michael O'Laughlin, George 
A. Atcerodt, Mary K Surratt, and Samael 
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Arnold, and their confederates, with knowl- 
edge of the murderous and traitorous con- 
spiracy aforeaaid, and with the intent to aid, 
aoet, and assist them in the execution thereof, 
and in escaping from justice after the murder 
of the said Abraham Lincoln, in pursuance 
of aaid conspiracy in manner aforesaid 

By Older of the President of the United 
Stat«flL J. HOLT, 

Judge Advocate General, 

Charge and Specification indorsed : 
'* Copy of the within Charge and Specifica- 
tion deliyered to David E. Herold, George A. 
Atzerodt, Lewis Payne, Michael O'Laughlin, 
Samuel Arnold, Mary E. Surratt, and Samuel 
A Mudd, on the 8th day of May, 1865. 
[Sirned] "J. F. HARTRANFT, 
Br€9. Mcg.-OtfL and Spec Prov, Mar. Gen." 

To the Specification, all the accused severally 

pleaded. ''Not Guiliyr 

To the Charge ''Not Guilty," 

The Commission then considered the rules 
and regulations by which its proceedings 
shoald be conducted, and after discussion 
adopted the following : 

RULES OF PROCEEDING 

ADOPTED BY THE MILITARY COMMISSION 
CONVEKED PURSUANT TO SPECIAL 
ORDERS Nos. 211 AND 216. 

1. The Commission will hold its sessions 
ie the following hours: Convene at 10 A. M., 
and flit until 1 P. M., and then take a recess 
of one hour. Resume business at 2 P. M. 

2. The prisoners will be allowed counsel, 
who shall file evidence of having taken the 
oath prescribed by act of Congress, or shall 
t^e said oath before being permitted to ap- 
pear in the case. 

3^ The examination of witnesses shall be 
eondaeted on the part of the Government by 
one Judge Advocate, and by counsel on the 
part of Uie prisoners. 

4. The testimony shall be taken in short- 
hand by reporters, who shall first take an 
o^th to record the evidence faithfully and 
truly, and not to communicate the same, or 
any pari thereof, or any proceedings on the 
trial, ezeepi by authority of the presiding 
officer. 

5. A copy of the evidence taken each day 
shall be furnished the Judge Advocate Gen- 
eral, and one copy to the counsel of the 
prisooera 

6. Xo reporten but the official reporters 
shall be aoinitted to the cour^room. But 
the Judge Advocate General will furnish 
daily, in his discretion, to the agent of the 
Associated Press, a copy of such testimony and 
proceedings as may be published, pending the 
trial, without injury to the public and the ends 
of justice All other publication of the evi- 
dtnoe and proceedings is forbidden, and will 



be dealt with as contempt of Court, on the 
part of all persons or parties concerned in 
making or procuring such publication.* 

7. For the security of tlic prisonera and 
witnesses, and to preserve order and decorum 
in the trial and proceedings, the presiding 
officer will furnish a pass to counsel, wit- 
nesses, officers, and such persons as may be 
allowed to pass the guard, and be present at 
the trial. Xo person will be allowed to pass 
the guard without such pass, which, for 
greater precaution, will be countersigned by 
the Special Provost Marshal in attendance 
upon the Court. 

8. The argument of any motion will, unless 
otherwise ordered by the Court, be limited to 
five minutes by one Judge Advocate, and 
counsel on behalf of the prisoners. Objec- 
tions to testimony will be noted on the record, 
and decided upon argument, limited as above, 
on motions. When the testimony is closed, 
the case will be immediately summed up by 
one Judge Advocate, at the discretion of the 
Judge Advocate General, and be followed or 
opened, if the Judge Advocate General elects, 
by counsel for the prisoners, and the argument 
shall be closed by one Judge Advocate. 

9. The argument being closed, the Court 
will immediately proceed duly to deliberate 
and make its determination. 

10. The Provost Marshal will have the 
prisoners in attendance during the trial, and 
be responsible for their security. Counsel 
mav have access to them in the presence, but 
not in hearing, of a guard. 

11. The counsel for the prisoners will im- 
mediately furnish the Judge Advocate Gen- 
eral with a list of the witnesses required for 
defense, whose attendance will be procured 
in the usual manner. 

To allow further time for the accused to 
secure and communicate with counsel, the 
Commission adjourned to meet on Thursday, 
May ilth, at 10 o'clock A. M. 

Court-Room, Washiwctox, D. C. 1 
May 11. I(it65, 10 o'clock A.M./ 

The Commission met pursuant to adjourn- 
ment 

All the members present; also the Judge 
Advocate, the Assistant Judge Advocates, and 
all the accused. 

The record of preceding session was read 
and approved. 

The accused, Samuel A Mudd, applied for 
permission to introduce Frederick Stone, Esq., 
and Thomas Ewing, jr., Esq., as his counsel. 

The accused, Mary E. Surratt, applied 
for permission to introduce Frederick Aiken, 
Esq., and John W. Clampitt, Esq., as her 

•Tlio tcfltimony of Richard Brontffomery, Sanford Con- 
ov«>r, and Jamea B. Merritt wan, for pnidontial reaaona, 
taki'n in avcrct scMion. At the op<-uing of the leaiion, od 
May l.^h, the Jndco Advocate announced that th«) teati- 
mony hereafter to be introduct^l miffht be given to the pub- 
lic witliout impropriety or embarrassment to the Govern- 
ment, and tliat the President of tho ConimlMlon would 
frnnt permits for admission to reporters and others to 
an extent not to inturOire wUh XVx« i^TOC«fiAi'&vk <A. i^bi^ 
CommiMion. 
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counsel, which applications were granted; 
and the aforesaid counsel, having first taken, 
in open Court, the oath prescribed bj act of 
Congress, approved July 2, 1862, accordingly 
appeared. 

To allow further time for the accused to 
secure the attendance of counsel, the Com- 
mission adjourned, to meet on Friday, May 
12th, at 10 o'clock A. M. 



COVBT-BOOM, WABinMGTOM, D. G . *i 

Mar 12i 1S6A, 10 o'clock, A. M. I 

The Commission met pursuant to adjourn* 
ment 

All the members present; also the Judge 
Advocate, tlie Assistant Judge Advocate;^, the 
accuseil, and Messrs. Ewing, Stone, Aiken, 
and Clnmpitt, counsel for the accused. 

The proceedings were read and approved. 

The accuaeii, David E. IIbrold, applied 
for permission to introduce Frederick 8tone, 
Esq., as his counsel. 

The accused, Samuel Arnold, applied for 
permission to introduce Thomas Ewing, jr., 
Esq., as his counsel ; which applications were 
granted, and the aforesaid counsel accordingly 
appeared. 

The accused, Gborgb A. Atzbrodt, applied 
for permission to introduce William E. Doster, 
Esq., as his counsel. 

The accused, Michael O'Lauohlix, applied 
for permission to introduce Walter S. Cox, 
Esq., as his counsel. 

The accused. Lewis Patxb, applied for 
permission to introduce William E. Doster, 
Esq., as his counsel. 

The accused, Edward Spanolbb, applied 
for permission to introduce Thomas Ewing, 
jr., Esq., as his counsel; which applications 
were gninted, and Messrs. Doster, and Cox, 
having first taken, in open Court, the oath 
prescnhed by act of Congress, approved July 
2, 1862, accordingly appeared. 

The accused, Mart E. Surratt, applied 
for permission to introduce the Hon. Keverdy 
Johnson as additional counsel for her, 

A member of the Commission (General T. 
M. Harris) objected to the admission of Mr. 
Johnson as counsel before the Commission, 
on the ground that he did not recognize the 
moral obligation of an oath designed as a 
test of loyalty, or to enforce the obligation of 
loyalty to the Government of the United 
States, referring to a printed letter, dated Bal- 
tiuiore, October 7, 1864, upon " the constitu- 
tionality, legal and binding effect and bearing 
of the oath prescribed by the late Convention 
of our State, to be taken bv the voters of the 
State as the condition and qualification of the 
right to vote upon the New Constitution." 

The letter, published over the signature of 
the Hon. Reverdy Johnson, pending the adop- 
tion of the New Constitution of Maryland, 
contained the following passngc: 

"Because the Convention transcended its 

power, as 1 am satisfied it has, that is no 

reason why the people should submit On 



the contrary, it should lead them to adopt 
the only course left to redress the wrong. 
The taking of the oath under such circum- 
stances, argues no unwillingness to surrender 
their rightSw It is indeed the only way in 
which they can protect them, and no moral 
injunction will be violated by such a coarse, 
because the exaction of the oath was beyond 
the authority of the Convention, and, aa a 
law, is therefore void." 

Mr. Johnson. The Convention called to 
frame a new Constitution for the State waa 
called under the authority of an act of the 
Legislature of Maryland, and under that 
alone. By that legislation, their proceedings 
were to be submitted to the then legal votera 
of the State. The Convention thought that 
they were themselves authorized not only to 
impose as an authority to vote what waa not 
imposed by the then existing Constitution 
and laws, but to admit to vote those who 
were prohibited from voting by such Con- 
stitution and laws; and I said, in common 
with the whole bar of the State, (and with 
what the bar throughout the Union would 
have said if they had been consulted,) that 
to that extent they had usurped the author- 
ity under which alone they were authorized 
to meet, and that, so far, the proceeding was 
a nullity. They had prescribed this oath; 
and all that the opinion said, or was intended 
to say, was that to take the oath voluntarily 
was not a craven submission to usurped au- 
thority, but was necessarv in order to enable 
the citizen to protect his rights under the 
then Constitution, and that there was no 
moral harm in taking an oath which the 
Convention had no authority to impose. 

The objection being then withdrawn, Mr. 
Johnson accordingly appeared as counsel for 
Mrs. lyiary E. Surratt. 

The accused, David E. Herold, George A. 
Atzerodt, Lewis Payne, Michael O'Laughlin, 
Edward Spangler, Samuel Arnold, Mary R 
Surratt, and Samuel A. Mudd, aeverallv, 
through their counsel, asked leave to with- 
draw for the time their plea of " Not Guilty" 
heretofore filed, so that they may plead to Uie 
jurisdiction of the Commission. 

The applications were granted. 

The accused then severally offered a plea 
to the jurisdiction of the Commiaaion aa fol- 
lows: 

one of the accused, for plea, 

says that this court has no jurisdiction in the 
proceeding against him, because he says he is 
not, and has not been, in the military service 
of the United States. 

And, for further plea, the said — 

says that loyal civil courts, in which all the 
offenses charged are triable, exist, and are in 
full and free operation in all the places where 
the several offenses charged are alleged to 
have been committed. 

And, for further plea, the said -^ • 

Bays that the court has no jurisdiction iu tht 
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matter of tht alleged conspiracj, so far as it is 
charged to have been a conspiracy to murder 
AbriQiam Lincoln, late President of the United 
States, and William H. Seward, Secretary of 
State, because he says said alleged conspiracy, 
and all acts alleged to have been done in the 
formation and in the execution thereof, are 
in the charges and specifications alleged to 
hare been committed m the City of Washing- 
ton, in which city are loyal civil courts, in full 
opvation, in which all said offenses charged 
are triable. 

And the said , for further plea, 

MJ8 tiiis Court has no jurisdiction in the 
matter of the crime of murdering Abraham 
Lincoln, late President of the United Statee, 
and William H. Seward, Secretary of State, 
because he says said crimes and acta done in 
execoUon thereof are in the charges and 
apecifications alleged to have been committed 
in tibe City of Washington, in which city are 
loTal civil courts, in full operation, in which 
•aid crimes are triable. 

Signed on behalf of the accused by counsel. 

The Judge Advocate then presented the 
following replication : 

Now come the United States, and for an- 



swer to the special plea by one of the defend- 
ants, J pleaded to the jurisdiction 

of the Commission in this case, say that this 
Commission has jurisdiction in the premises 
to try and determine the matters in the Charge 
and Specification alleged and set forth against 

the said defendant, . 

J. HOLT, 
Judgt Advocate General 

The Court was then cleared for deliberation, 
and on being re-opened, the Judge Advoc&te 
announced that the pleas of the accused had 
been overruled bv the Commission. 

The accused then severally made applica- 
tion for severance as follows : 

, one of the accused, asks that 

he be tried separate from those who are 
charged jointly with him, for the reason that 
he believes his defense will be greatly preju- 
diced by a joint trial. 

Signed by counsel on behalf of accused. 

The Commission overruled the application 
for a severance. 

The accused then severally pleaded : 

To the Specification ''Nat GuiUy." 

To the CWge ''Not Ouil^r 
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BlOHABD MOKTOOMVBT. 

Wiineis for the ProseciUion, — Mat/ 12, 1865. 

I vieited Canada in the summer of 1864, 
and, excepting the time I have been going 
backward ana forward, have remained there 
until about two weeks ago. I know George 
N. Sanders, Jacob Thompson, Clement C. 
Clay, Professor Holcomb, Beverly Tucker, 
W. C. Cleary, and Harrington. I have fre- 
quently met these persons, since the summer 
of 1864, at Niagara Falls, at Toronto, St 
Catherines, and at Montreal. Thompson 
passed by several other names, one of which 
was Carson. Clay passed by the name of 
Hope, also Tracy, and another was T. E. 
Lacy. 

In a conversation I had with Jacob 
Thompson, in the summer of 1864, he said 
he haa his friends (Confederates) all over the 
Northern States, wno were ready and willing 
to go any lengths to serve the cause of the 
South; and he added that he could at any 
time have the tyrant Lincoln, and any other 
of his advisers that he chose, put out of his 
way; he wduld have but to point out the 
man that he considered in his way, and his 
friends, as he termed them, would put him 
out of it, and not let him know any thine 
about it if necessary; and that they would 
not consider it a crime when done for the 
cause of the Confederacy. 

Shortly afler Mr. Thompson told me what 
he was able to do, I repeated the conversa- 
tion to Mr. Clay, who said, "That is so; we 
are all devoted to our cause, and ready to 
go any lengths — ^to do any thing under the 
sun to serve our cause." 

In January of this year, I saw Jacob 
, Thompson in Montreal several times, in one 
of these conversations he said a proposition 
had been made to him to rid the world of 
the tyrant Lincoln, Stanton, Grant, and some 
othera The men who had made the propo- 
sition, he said, he knew were bold, daring 
meB, Bod able to execute any thing they 
would undertake, without regard to the cost 



He said he was in favor of the proposition| 
but had determined to defer his answer antii 
he had consulted with his Government at 
Richmond, and he was then only waiting 
their approval. He added that he thought 
it would be a blessing to the people, both 
North and South, to have these men killed. 

I have seen Lewis Payne, the prisoner at 
the bar, in Canada. I saw him at the Falls 
in the summer of 1864. I saw him again, 
and had some words with him, at the Queen's 
Hotel in Toronto. I had had an interview 
with Mr. Thompson, and on leaving the room 
I met this man Payne in the passaee way, 
talking with Mr. Clement C. Clay. Mr. Clay 
stopped me, and held my hand, finishing his 
conversation with Payne in an undertone, 
and when he left me for a moment he said, 
"Wait for me; I will return." He then 
went and spoke to some other gentleman 
who was entering Mr. Thompson's door, and 
then came back and bade me good-by. ask- 
ing where he could see me in half an hour. 
I told him, and made an appointment to 
meet him. While Mr. Clay was away, I 
spoke to this mail Payne, and asked him 
who he was. I commenced talking about 
some of the topics usually spoken of in con- 
versation among these men. He rather hesi- 
tated about telling me who he waa He said, 
"0, I am a Canadian;" by which I under- 
stood that I was not to question him further. 
In about half an hour aflerward I asked Mr. 
Clay who this man Payne was, and he said, 
''What did he say?" I told him that he said 
he was a Canadian. Mr. Clay laughed and 
said, ''That is so; he is a Canadian; and," 
he added, "we trust him." 

The term "Canadian" was a common ex- 
pression among the Confederates there, and 
was applied to those who were in the habit 
of visitm^ the States; and I understood from 
Mr. Clay s laugh that their intercourse was 
of a confidential nature. 

I have been in Canada since the a38M 
sination. A few days afler, I met Beverly 
Tucker at Montreal He said a great deal 
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about the wrongs that the South had re- 
ceived at the liands of Hr. Lincoln, and that 
he deserved his death, and it was a pity he 
did not meet with it long aga He said it 
was too bad that the boys had not been 
allowed to act when they wanted to. "The 
boys'** was an expression applied to the Con- 
fecierate soldiers and others in their employ, 
who engaged in raids, and who were to as- 
sassinate the President 

1 related a portion of the conversation I 
had had with Mr. Thompson to Mr. W. C. 
Cleary, who is a sort of confidential secretary 
to Mr. Thompson, and he told me that 
Booth was one of the parties to whom 
Thompson had reference; and he said, in re- 
gard to the assassination, that it was too bad 
that the whole work had not been done; by 
which I understood him to mean that they 
intended to assassinate a greater number than 
they succeeded in killing. Cleary remarked, 
when speaking of his regret that the whole 
work had not been done, ''They had better 
look out; we have not done yet" And he 
added that they would never be conquered — 
would never give up. 

Cleary said that Booth had been there, visit- 
ing Thompson, twice in the winter; he thought 
the last time was in December. He had also 
been there in the summer. 

Thompson told me that Cleary was posted 
upon all his affairs, and that if I sought him 
(Thompson) at any time, and he was away, I 
might state my business to Mr. Clearv, and 
it would be all the same ; that I could have 
perfect confidence in him, and that he was 
a Tery close-mouthed man. 

On my return to Canada, a few days afler 
the aasassination, I found that those parties 
supposed that they were suspected of the 
assaasioation. They expected to be indicted 
in Canada, for a violation of the neutrality 
law, a number of days before they were in- 
dicted, and they told me they were destroy- 
ing a great many of their papera Tucker 
and Cleary both told me they were destroy- 
ing their papers. Tucker said, in an inter- 
view I had with him after my return, that 
it was too had they had not been allowed to 
act when they wanted to. 

[A pttper containing * Mcret cipher, found mmong J. 
inikca Booth*B effects, introduced in eridence, wm here 
kui46d to the witneae. ] 

I am familiar with two of the secret ciphers 

Sued by the Confederates; this is one of them. 

1 saw this cipher in 1864, in Mr. Olay's 

houBe — the private house in which I was 

stopping at St Catherines. 

during my stay in Canada I was in the 
semce of the United States Government, 
seeking to acquire information in regard to 
the plans and purposes of the rebels who 
were aasemblea there. To do tliis most 
effectually, I adopted the name of James 
rhompeou; and leading them to suppose tliis 
'was my correct name, I adopted some other 
name at any hotel at which I might be 



stopping. 1 was intrusted with dispatches 
from these Confederates to take to Rich- 
mond. I carried some to Oordonsville, with 
instructions to send them from there. 1 re- 
ceived a reply to these dispatches, which I 
carried back to Canada, bringiftg them 
through Washington, and making them 
known to the United States Government I 
took no dispatches from the rebel Govern- 
ment to their agents in Canada without first 
delivering them to the authorities at Wash- 
ington. 

1 received a dispatch at Gordonsville from 
a gentleman who represented himself as 
being in the rebel State Department, and 
sent by their Secretary of State. This dis- 
patch I delivered to Mr. Thompson in Octo- 
ber. Thompson, Clay, Cleary, and others 
represented tnemselves as being in the service 
of the Confederate Government 

1 frequently heard the subject of raids upon 
our frontier, and the burning of cities, spoken 
of by Thompson, Clay, Cleary, Tucker, and 
Sanders. Mr. Clement C. Clay was one of 
the prime movers in the matter before the 
raids were started. They received his direct 
indorsement lie represented himself to me 
us being a sort of representative of their War 
Department at Richmond. The men 1 have 
reference to, more especially Mr. Clay and 
Mr. Thompson, represented that they were 
acting under the sanction of their Govern- 
ment, and as having full power to act with 
reference to that; that they had full power to 
do any thing that they deeemed expedient and 
for the benefit of their cause. 

I was in Canada when arrangements were 
made to fire the City of New York. I left 
Canada to brirtg the news to Washington, 
two days before the attempt was made. It 
originated in Canada, and had the full sanc- 
tion of these men. 

Before the St. Albans' raid I knew of it; 
1 was not, however, aware of the precise point 
aimed at, but I informed the Government at 
Washington that these men were about setting 
out on a raid of that kind. 1 also informed 
the Government of the intended raids upon 
Buffalo and Rochester, and by that means 
prevented them. I heard Mr. Clay say, in 
speaking about the funds for paying these 
raids, that he always had plenty of money 
to pay for any thing that was wortli payine 
for. I know that they had funds deposited 
in several different banks. Tliey tra unacted 
considerable business with one which is, I 
think, called the Niagara District Bank; it 
was almost opposite to Mr. Clay's residence 
in St Catherines. 

With respect to George N. Sander's posi- 
tion, Mr. Clay told me 1 had better not tell 
him all the things I was bent upon, nor all 
the tilings they intrusted to me; that he was 
a very good man to do their dirty work. 
Those were Mr. Clay's words. He said 
Sanders was associated with men that tUey 
could not associate miYi', Wv. xXi^N. V^ ^vk 
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Tery useful in that way — a very useful man 
indeed. 

When Mr. Jacob Thompson spoke to me 
of the assassination, in January of this year, 
he said he was in favor of the proposition 
that had been made to him to put the 
President, Mr. Stanton, General Grant, and 
others out of the way; but had deferred 

giving his answer until he had consulted his 
Government at Richmond^ and that he was 
only waiting their approval. I do not know, 
of my own knowledge, that he received an 
answer; my impression, from what Beverly 
Tucker said, was that he had received their 
answer and their approval, and that they had 
been detained waiting for that 

Cross-examined by Mr. Aiken. 

I am originally from New York City. I 
received from the Confederate Government, 
for going to Gordonsville with those dis- 

r itches, equivalent to $150, in greenbacks, 
reported that fact to the War Department 
ai Washington, and applied it on my ex- 
pense account as having been received 
from the United States Government On my 
return from Gordonsville, I handed the 
original dispatches over to the authorities 
here. All those they selected to go ahead 
I carried on; all those they did not, they 
retained. 



Recalled for the Prosecution, — June 12. 

V. paper 
Ivocate. ] 



iA paper was here handed to the witnets by the Judge 

That paper I received from Clement C. 
Clay, jr., on the evening of the Ist or 2d of 
Noveii^er, 1864. 1 saw Mr. Clay write a 
very considerable portion of it myself, and a 
part of the letter was written with my own 
pen. It was written in his house, in St 
Catherines, Canada West, which, 1 believe, is 
on Park Street I delivered a copy of that 
letter to the lion. C. A. Dana, Secretary of 
War, here in Washington. I was instructed 
to deliver the original to Mr. Benjamin, Sec- 
retary of State of the Confederate States, if I 
could eet to Kichmond, and to tell him that 
I was informed of the names that were to be 
inserted in the blanks in the original letter. 
There are two or three such blanks left for 
names. There was no signature to the letter, 
which was omitted principally for my safety, 
and also that, in the event of its bein^ seized, 
it could not be used as evidence against Mr. 
Clay. Both of these reasons were given to 
me by Mr. Clay. Mr. Clay left Canada about 
the 1st of January. 

[ The original of the following letter was then read and 
put in evidence:] 

St. CATHKmnrsB, C. W., November 1, 1864. 

Han. J. P. Benjamin, Secretary of Staie^ Rich- 

mondf Virginia: 

Sir: You have doubtless learned, through 

the press of the United States, of the raid on 

St Albans, Vermont, by about twenty-five 

OoDfederaie Boldien — ^nearly all of them es- 



caped prisoners — ^led by Lieutenant Bennett 
H. Young; of their attempts and failure to 
burn the town; and of their robbery of three 
banks there of the aggregate amount of about 
$200,000; of their arrest in Canada by United 
States forces, their commitment, and the pend- 
ing preliminary trial. There are twelve or 
fourteen of the twenty-five who have been 
arrested, and are now in prison at Montreal, 
where the trial for commitment for extradi- 
tion is now progressing. A letter from Hon. 
J. J. N. Abbott, the leading counsel for the 
prisoners, dated Montreal, 28th October, says 
to me: ** We (prisoners' counsel^ all think it 
quite clear that the facts will not justify a com- 
mitment for extradition under the law as it 
stands, and we conceive the strength of our 
position to consist in the documents we hold, 
establishing the authority of the raiders from 
the Confederate States Government But 
there is no doubt that this authority might 
be made more explicit than it is, in so far as 
regards ilie particular acts complained of, and 
1 presume the Confederate Government will 
consider it to be their duty to recognize offi- 
cially the acts of Lieutenant Young and his 
party, and will find means to convey such 
recognition to the prisoners here, in such a 
form as can be proven before our courts. If 
this were accompanied or followed by a de- 
mand upon our Government that the pris- 
oners be set at liberty, I think a good effect 
would be produced, although probably the 
application would not be received by the au- 
thorities. There will be at least a fortnight's 
time, and probably more, expended in the ex 
ainination of witnes-ses; so that there will be 
plenty of time for any thing that may be 
thought advisable to be done m behalf of the 
prisoners." 

1 met Mr. Young at Halifax, on my way 
here, in May last He showed me letters 
from men whom 1 know, by reputation, to be 
true friends of States' rights, and therefore 
of Southern independence, vouching for his 
integrity as a man, his piety as a Christian, 
and his loyalty as a soldier of the South. 
After satisfying me that his heart was with us 
in our struggle, and that he had suffered im- 
prisonment for many months as a soldier of 
tlie Confederate States army, from which he 
had escaped, he developed his plans for retal- 
iating on the enemy some of the injuriea and 
outrages inflicted upon the South. I tliousht 
them feasible and fully warranted by the iaW| 
of nations, and therefore recommended him 
and his plans to the Secretary of War. He 
was sent back by the Secretary of War, with 
a commission as Second Lieutenant, to eze- 
ciite his plans and purposes, but to report to 

Hon. and myself We prevented hit 

achieving or attempting what I am sure ha 
could have done, for reasons which may be 
fully explained hereafter. Finally, disap- 
pointed in his original purpose and m all the 
subsequent enterprises projected, he proposed 
to return to the Confederate States, via Hali- 
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fkz, but pasmng throngh the New England 
8t&tes, and burning some towns, and robbing 
them of whatever ne could convert to the use 
rf the Confederate GovemmenL This I ap- 
proved as justifiabJe retaliation. He at- 
tempted to burn the town of St Albans, 
Vermont, and would have succeeded but for 
the failure of the chemical preparations with 
which be was armed. Believing the town 
was already fired in several places, and must 
be destroyed, he then robbed the banks of all 
the funds he could find — amounting to more 
than f2(H),000. That he was not prompted 
bv selfish or mercenary motives, and that he 
did not intend to convert the funds taken to 
his own use, but to that of the Confederate 
States, I am as well satisfied as I am that he 
is an honest man, a true soldier, and patriot; 
and no one who knows him well will ques- 
tion his title to this character. He assured 
me, before going on the raid, that his efforts 
would be to destroy towns and farm houses, 
not to plunder or rob; bat he said if, after 
firing a town, he saw he could take funds 
from a bank, or any house, which mi^ht in- 
flict injury on the enemy and benefit his own 
Government, he would do so. He added, 
moat emphatically, that whatever he took 
should be turned over to the government or 
its representatives in foreign lands. My in- 
■tmctions to him, oil repeated, were **to 
destroy whatever was valuable r not to stop 
to rob; but if, after firing a town, he could 
seize and carry off money, or treasury or 
bank notes, he mizht do so, upon condition 
that they were delivered to the proper au- 
thorities of the Confederate State&" That 
they were not delivered according to his 
promise and undertaking was owing, I am 
sure, to the failure of his chemical compound 
to fire the town, and to the capture of him- 
self and men on Canadian soil, where they 
were surprised and overpowered by superior 
nambers from the United States. On show- 
ing me his commission and his instructions 
ttom Mr. Seddon — which were, of course, 
Ttgue and indefinite — he said he was au- 
thorized to do all the damage he could to the 
enemy in the way of retaliation. If this be 
trpe, it seems to me the Confederate States 
Qovemment should not hesitate to avow his 
act was fully authorized as warrantable re- 
taUation. If the Government do not assume 
the reapoDsibility of this raid, I think Lieu- 
tenant Y. and hb men will be given up to 
the United States autliorities. If so, I f(^r the 
exasperated and alarmed people of Vermont 
will exert cruel and summary vengeance 
upon them before they reach the prison at 
8t Albana 

The sympathies of nine-tenths of the Can- 
adians are with Young and his men; a ma- 
jority of all the newsnapers justify or excuse 
nis act as merely retaliatory, and they desire 
only the authority of the Confederate States 
Government for ft to refuse their extradition. 
The xvfoaal of extradition is fully warranted 



by the like course of the United States in 
many cases, cited lately in the Canadian pa- 
pers, which I can not now repeal, but which 
you can readily find. The refusal of extra- 
dition would have a salutarv political influ* 
ence, it is thought, both in the British Prov- 
inces and in England. I can not now explain 
why. I trust, therefore, for the sake not only 
of the brave soldiers who attempted this dar- 
ing exploit, ^which has caused a panic through- 
out the United States bordering on Canada, 
and the organization of forces to resist, as 
well as the arbitrary and tyrannous order of 
General Diz touching the coming Presidential 
election,) but, for the sake of our cause and 
country, that the President will assume the 
responsibility of the act of Lieutenant Bennett 
H.Young, and that you will sifrnify it in such 
form as will entitle it to admission as evidence 
in the pending trial. 

I send the special messenger who brines 
tliis, that your answer may be brought back 
by him within ten days or by II th instant 
The final judgment can and will be post- 
poned for the action of the Confederate States 
Government as long as possible — certainly 
for ten days. 

I avail myself of this opportunity to brins 
to vour notice the case of Captain Charles II. 
Cole, a notlier escaped prisoner of General For- 
rest's command, who was taken about six 
weeks since in the Michigan, (the Federal war 
steamer on Lake Erie«) and is charged with 
an attempt at piracy, (for attempting to cap- 
ture the vessel,) with being a spy, etc. The 
truth is, that he pn^jected and came very near 
executing a plan for the capture of that ves- 
sel and the rescue of the prisoners on John- 
son's Island. He failed only because of the 
return of tlie Captain (Carter) of the Michi- 
gan a day sooner than expected, and the be- 
trayal (in consequence of C.'s return) of the 
entire plot The only plausible ground for 
charging him with being a spy is that he 
was in Sandusky, on Johnson's Island, and 
in the Michigan frequently, without having 
on his person the Confederate uniform, but 
wearing the dress of a private citizen. Mr. 
and I have addressed a letter to the 



commandant at Johnson's Island, protesting 
against his being treated as a spy for the 
following reasons: '*That he was in the ter- 
ritory of the United States as a prisoner 
against his consent; that he escaped by 
changing his garb; that he had no Confed- 
erate uniform when he visited Sandusky, 
Johnson's Island, and the Michigan ; that he 
did not visit them as an emissary from the 
Confederate States; that whatever he con- 
ceived, he had not executed any thing; that 
he had conveyed no information to his Gov- 
ernment, and did not contemplate conveying 
any information to the Government" His 
trial has been postponed. I know not why, 
or to what tiiiia His exchange should be pro- 
posed, and notice given that any punishment 
inflicted on bun yi\\\ \>« TeXAXittNAi^ wy^tw ^tw 
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officer of equal rank. He is a verr brave William H. Bohbeb. 

and daring soldier and patriot, and deserves jTor the Frosecution,'-^une 13. 

the protection of his Government t • * j •*!. r.i ^ n ^i 

I wrote to you on U.e I4th of June; to the . ^ ■"", "T.*}'"^ 7^ aFl*""^* ?• ^Vi^'' 

Pre«<ien^ 25^ July ; and to you again on the [*X^ °. * v ^?"^ ^^^ ^"",^ ^ ••?? 

11th August and 12th Septemblr last I had opportumtie« for becoming well acquaint 

trurt you received thoee Yettera. Mr. H. ^ *'"' ^f ^"J" v!I f .•«3*7\*''^'"il"!2 
(who, 1 aee, haa gotten into the Confederate '•^* ^^^ '•"" *"^ *>f " *"*'"*** *** ^^ ^"'•'*"' 
Statei) haa doubfless explained U.ing8 hera Montgomery, and from memory and com- 

I have never received a line from you or any ?".T"' J. ''«''%n° »'«»'«/'0" '" P~°*>'»"«»« 
person, except iny brother, at RicUond. '' ^^^ '""°« °' ^'*""'"* ^- C'»y- 

I have not changed the views expressed in « „^„,^ n ^ ^,^« 

my former communications. All that a large „ Hanford I^onovee. 

portion of the Northern people — especially in ^^ ^^ Prosecution. — May 20. 

the North-west — ^want to resist the oppres- I was born in New York, and educated 
sions of the despotism at Washington, is a there. Since October last, I have resided in 
leader. They are ripe for resistance, and it Montreal, Canada. Previous to that, I re-' 
may come soon after the Presidential election, sided a short time in Baltimore. Before that, 
At all events, it must come, if our armies are I was conscripted, from near Columbia, 8. C, 
not overcome and destroyed or dispersed, into tlie rebel service, but was detailed as a 
No people of the Anglo^xon blood can clerk, and served as such in the rebel War 
lone endure the usurpations and tyrannies Department at Richmond, for upward of six 
of Lincoln. Democrats are more hated by months. Mr. James A. Seddon was at that 
Northern Republicans than Southern rebels, time the rebel Secretary of War. I ** ran the 
and will be as much outraged and persecuted blockade" from Richmond, by walking most 
if Lincoln is re-elected. They must yield to of the way. I rode on the cars to Hanover 
a cruel and disgraceful despotism or fight Junction, and from there walked up through 
They feel it and know it. ^ Snickersville to Charlestown, Va., and from 

I do not see that I can achieve any thing there to Harper s Ferry, and so on. 
by remaining longer in this Province, and, \Vhile in Canada, I was intimately ao- 
unless instructed to stay, shall leave here by quainted with George N. Sanders, tiacob 
20th instant for Halifax, and take my chances Thompson, Clement C. Clay, Dr. Blackbumi 
for running the blockade. If I am to stay Beverly Tucker, William C. Cleary, Lewis 
till spring, I wish my wife to join me under Castleman, Rev. M. Cameron, Mr. Porterfield, 
flag of truce, if possible. I am afraid to Captain Magruder, General Frost of Mia» 
risk a winter s residence in this latitude and souri. General Carroll of Tennessee, and a 
climate. number of others of less note. Of the ao* 

I need not sign thia The bearer and the cused who visited these persons, I knew John 
person to whom it is addressed can identify Wilkes Booth and John H. Surratt Booth 
me. I saw but once. That was in the latter part 

But I see no reasons why your response of October last. I think I saw him with 
should not be signed and sealed, so as to Sanders, and also at Mr. Thompson'a I saw 
make it evidence, as suggested, in respect to him principally about the St Lawrence HalL 
the St Albans' raid. A statement of pris- He was strutting about there, dissipating, 
oners counsel has been sent by way of Hal- playing billiards, etc. 

ifax and Wilmington, but it may never reach Surratt I saw in Montreal somewhere 
you, or not in time for the deliverance of the about the 6th or 7th of April last, on several 
prisoners, ^his is my chief reason for send- successive days. Surratt is a man of about 
ing this by one I can trust Please reply five feet, nine, ten, or eleven inches; a spare 
promptly, and start the messenger back as man, light complexioned, and light hair. I 
soon as possible. He will explam the char- saw liim in Mr. Thompson's room; and, from 
acter of his mission. Send under a seal that the conversation, Surratt had just-brought dis» 
caq^not be broken without being discovered, patches from Richmond to Mr. Thompson, 

1' am respectfully, your most obedient to which their conversation referred. One 
servant dispatch was from Mr. Bergamin, the rebel 

N. B. See the Secretary of War (Mr. Sed- Secretary of State, and there was also a letter, 
don) touching Young's case. I think in cipher, from Mr. Davia I haa 

BecalUdfm- the Pro»ecutum.-June 13. P>*viou8ly had some convewation with Mr. 
'^ Thompson on the subject of Uie plot to as- 
The time occupied to go by rail from Mon- sassinate Mr. Lincoln and his Cabinet, and I 
treal to Washington City, is between thirty- had been invited by Mr. Thompson to par- 
six and thirty-eight hours. ' The train which ticipate in the enterprise, 
leaves Montreal at 3 o'clock in the afternoon On the occasion when Surratt brought the 
connects with trains for Washington, so that dispatches, Thompson laid his hand on them 
a person leaving at 3 o'clock on Uie afternoon ana said, *^This makes the thing all right," 
of the 12th, would certainly reach Washing- referring to the assent of the rebel authorip 
^/7^/&re</0/7i;^iitoii the morning of the 14th. tiea Mr. Lincoln, Mr. Johnson, the Secr»> 
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Ury of War, the Secretary of Slate, Judge 
Chaee, and General Grant were to be victims 
of thid plot 

Mr. Thompeon said, on one of thene oc- 
casions, that it would leave the Government 
entirely without a head. That there was no 
provision in the Constitution of the United 
States by which, if these men were removed, 
they could elect another President Mr. 
Welles (Secretary of the Navy) was also 
named ; but Mr. Thompson said it was not 
worth while to kill him. 

My first interview with Mr. Thompson 
was at his room, in the St Lawrence Hall 
Hotel, Montreal, in the early part of February 
last I had called on him to make some 
inquiry about the intended raid on Ogdensburg, 
N. Y.,' which had failed because tne United 
States Government had received intimation 
of the intentions of the rebels, and were pre- 
pared for it Mr. Thompson said, "We will 
nave to drop it for a time, but we will catch 
them asleep yet" And he added, ** There is 
a better opportunity, a better chance to im- 
mortalize yourself and save your country." 
I told him I was ready to do any thing to 
save the country, and asked what was to be 
done. He said, ''Some of our boys are go- 
ing to play a grand joke on Abe and Andy." 
This led to explanations, when he informed 
me it was to kill them, or rather " to remove 
them iVom office." He said it was only re- 
moving them from office; that the killing of 
a tyrant was no murder. Thompson had 
blank commissions, and he told me then, 
or subsequently, that he had conferred one 
on Booth; that he had been commissioned, 
and that even* body that engaged in the enter- 
prise would be commissioned; so that, if it 
succeeded or failed, if they escaped to Canada, 
they could not be successfully claimed under 
the Extradition Treaty. 

I know, of my own personal knowledge, 
that the commission conferred on Bennett 
H. Young, the St Albans' raider, was a 
blank commission, fi|bd up and conferred bpr 
Mr. Clay. The nanie attached to it, when it 
came into the hands of these men from 
Richmond, was that of James A. Seddon, 
Secretary of War. I saw this commission, 
and I was asked by Mr. Thompson as to the 
eeimineness of Seddon's signature, having 
been a clerk in his department I testified 
before Judge Smith, in the presence of Mr. 
Thompson, Sanders, Youne, and Mr. Abbot, 
the counsel in the case, uiat the signature 
of Seddon was genuine. I am well ac- 
QoaiDted with the handwritine of James A. 
Seddon, and know that the blank oommis- 
lion was in his handwriting. 

These commissions were left blank, except 
the signature of Seddon, the rebel Secretary 
of War; the names were filled up in Canada. 
Tliese commissions were conferred at pleasure 
upon those who engaged in any enterprise, 
and it was understood to be a cover, so that 
m ease they were detected ihey could claim 



that they were rebel soldiers, and to be pro- 
tected and treated as prisoners of war. Booth, 
I believe, was specially commissioned for the 
assassination project The commission of 
Bennett H. Young was of this sort, and was 
filled up and conferred by Mr. Clay. 

On tne day before, or the very day of the 
assassination, I had a conversation with Mr. 
Wm. C. Cleary, at the St Lawrence Hotel, 
in Montreal. We were speaking of the re- 
joicings in the States over the surrender of 
Lee and the capture of Richmond, etc , and 
Cleary remarked that they would put the 
laugh on the other side of their mouth in a 
day or two. The conspiracy was talked of 
at that time about as commonly as one would 
speak of the weather. 

Before this I had a conversation with 
Georze N. Sanders, who asked me if I knew 
Booth very well. He expressed some appre- 
hension that Booth would make a fizzle of 
it; that he was dissipated and reckless, and 
he was afraid the whole thing would prove 
a failure. 

While in Canada I was a correspondent 
of the New York Tribune. I communicated 
to the New York Tribune the contemplated 
assassination of the President and the in- 
tended raid on Ogdensburg. The assassina- 
tion plot they declined to publish, because 
they had been accused of publishing sensa- 
tion stories. The plot of tne assassination I 
communicated in March last, and also in 
February, I think; certainly before the 4th 
of March. 

I saw John H. Surratt in Montreal, about 
the 7th to the 9th of April, within four or 
five days of the assassination of the Presi- 
dent From the whole of his conversation I 
inferred that he was to take his part in the 
conspiracy on the President and his Cabinet, 
whatever that conspiracy might be. I do 
not remember that I heard any thing said 
about money or compensation, but it was al- 
ways well understood that there was plenty 
of money where there was any thing to be 
done. At the time of this conversation I 
understood that John H. Surratt was just 
from Richmond. 

In the conversation I had with Mr. 
Thompson in February, he said that killing 
a tyrant in such a case was no murder, lie 
asked me if I had ever read the work ej^i- 
tled "Killing, no Murder," a letter addressed 
by Col. Titus to Oliver Cromwell. Mr. Ham- 
lin was also to have been included had the 
scheme been carried out before the 4th of 
March. In the conversation in April, Mr. 
Hamlin was omitted, and Vice-President 
Johnson put in hiB place. 

There was a proposition before these par- 
ties to destroy the Croton Dam, by which the 
C*ity of New York is supplied with water. It 
was supposed it would not only damage the 
manufactories, but distress the people gener- 
ally very much. Mr. Thcwv^^oxv TWsv"a.tV^ 
that they would Yia^e ^\eii\.^ ol %x^^ vcA 



so 
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the whole city would soon be destroyed by a 
general conflagration, without sending any 
Kennedy or anybody else there; and, he 
added, if they had thought of this scheme 
before, they might have saved some necks. 
That was said a few weeks ago, when Mr. 
Thompson, Sanders, Castleman, Qen. Carroll, 
and myself were present. 

I heard a great deal of talk about the 
attempted descent upon Chicago last year; 
that they had some eight hundred men con- 
cealed there; their object, as stated by 
Thompson and others, was the release of 
the rebel prisoners at Camp Dougla& 

Cross-examined by Mr. Doster. 

I do not think I ever saw either of the 
prisoners, Atzerodt or Payne, in Canada. 

Cross-examined by Mr. Aiken. 

I left Richmond to go North in December, 
1863. I afterward, while in Washington, 
became a correspondent of the New York 
Tribune, and in October of last year I went 
to Canada in that capacity. I received com- 
pensation for my services as correspondent to 
the Tribune, but have never received any pay 
from the Government, nor the promise of 
any, nor have I ever received any pay from 
the Confederate Government The parties in 
Canada did not know that I corresponded 
with the Tribune. I was freeljr admitted to 
their meetings and enjoyed their confidence. 

My reason for communicating the intended 
assassination to the Tribune, and not directly 
to tiie Government, was that I supposed that 
the relations between the editor and propri- 
etor of the Tribune and the Government were 
such, that they would lose no time in giving 
them information on the subject In regard 
to the conspiracy, as well as to some other 
secrets of the rebels in Canada, I requested 
Mr. Qay of the Tribune to give information 
to the Government, and I believe he has for- 
merly done so. 

I met John H. Surratt in Mr. Thorn pson*s 
room, and once in Mr. Sanders room. I 
•poke to Surratt, asking him what changes 
there were in Richmond, and how the place 
looked. While in Canada I went by the 
name of James Watson Wallace. 

I heard the burning of the City of New 
'^rk discussed by these parties, but I knew 
no particulars until after the attempt had 
be^n made. I never heard the name of Mary 
£. Surratt mentioned in any one of these 
conferences. 

Cross-examined by Mr. Cox 

In February, I think it was, I heard the 
project of capturing the President and carry- 
ing him off to Richmond talked of. When 
Hr. Thompson first suggested that I should 
participate in the attempted assassination, I 
asked if it would meet with the approbation 
of the Government at Richmond ; he said he 
thoaglit it would, but he would know in a 



few days. That was early in February. It 
was in- April, in Surratt's presence, that ha 
referred to the dispatches that had been re» 
ceived from Richmond, part of which were 
in cipher, as having furnished the assent 

Recalled for the PrpseeuiiofL — May 22L 

The Dr. Blackburn to whom I referred in 
my previous testimony, is the same that 
packed a number of trunks with infected 
clothing, for the purpose of introducing pe» 
tilence into the States. I have seen him 
associating with Jacob Thompson, George 
N. Sanders, his son, Lewis Sanders, £x-Gov. 
Westcott of Florida, Lewis Castleman, Wil- 
liam C. Cleary, Mr. Porterfield, Capt Magm- 
der, and a number of rebels of less note. Dr. 
Blackburn was there known and represented 
himself as an agent of the so-callea C'Onfed- 
erate Government, just as Jacob Thompson 
was an agent In June last, I knew of Dr. 
Blackburn's trving to employ Mr. John 
Cameron, who iivc^ in Montreal, to accom- 
pany him to Bermuda, for the purpose of 
taking charge of goods infected with yellow 
fever to bring to the cities of New York, 
Philadelphia, and, I understood, WashinEton. 
Cameron declined to go, being fearful of 
taking the yellow fever and dying himself. 
Compensation to the amount of several 
thousand dollars, he told me, had been o^ 
fered him, which I understood was to be 
paid by Dr. Blackburn, or by other rebd 
agents. Mr. Jacob Thompson, I understood, 
was the moneyed agent; the others drew on 
him for what money they required. There 
were other parties in Montreal that Dr. 
Blackburn employed, or endeavored to em- 
ploy, whom I knew by sight, but do not re- 
member their names. There were two med- 
ical students. I heard Blackburn say thai 
he went from Montreal to Bermuda, or soma 
of the West India Islands, about a year ago 
last June, for the express purpose of attend- 
ing cases of yellow fever, and collecting in- 
fected clothing, and ibrwarding it to New 
York, but for some region the scheme failed. 
On one occasion, I remember, Jacob Thomp- 
son, Mr. Cleary, and, 1 think, Lewis Sandera, 
were present when Dr. Blackburn spoke of 
his enterprise. They all favored it, and were 
all very much interested in it 

It was proposed to destroy the Croton Dam 
at New York. Dr. Blackburn proposed to 
poison the reservoirs, and made a calcula- 
tion of the amount of poisonous matter it 
would require to impregnate the water ao 
far as to render an ordinary draught poison- 
ous and deadly. He had taken the capacity 
of the reservoirs, and the amount of water 
that was generally kept in them. Strychninei 
arsenic, prussic acid, and a number of others 
were spoicen of as the poisons which he pro- 
posed to use. Blackburn regarded the 
scheme as feasible; Mr. Thompson, hoir- - 
ever, feared it would be impossible to colled ; 
so large a quantity of poisonous matter 
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Iting suspicion, and leading to the, 
the parties. Whether tlie scheme 
tirely abandoned or not, I do not 
BO far as the blowing up of the 
xmed it has not b^n. Jacob 
fully approbated the enterprise, 
ed it freely, together with Mr. 
iTBy Mr. Cleary, and Mr. M. A. 
[iseisatppi, who liad been a sur- 
rebel army. The matter was 
June last, and I have heard it 
since: When Mr. Thompson 
ggestion that the collection of so 
cunt of poison mieht attract at- 
I operation, Mr. Fallen and others 
could be managed in Europe. 
physician. 

keni that I knew in Toronto was 
iobinaon, a Doctor of Divinity, 
»ni Kentucky, where he had been 
journal, called the True Presby- 
was present when some of these 
■e being discussed.'' I remember 
I of the poisoning of the Croton 
laid any thing under heaven, that 
»ne would be justifiable under 
ancea. He is regarded as one of 
;enfie of all the traitors who have 
;e in Canada; he is, I believe, 
the Breckinridges of Kentucky. 
^n appeared to be on intimate 
Jacob Thompson and Dr. Black- 

hn H. Surratt in Canada three or 
after the assassination of the 
I saw him in the street with a 
Seld. I learned immediately aAer 
t was susfiected ; that othcers were 
tck; and that he had decamped. 
rtield is a Southern gentleman, 
ish subject, having been made so, 
by a special act of the Canadian 
i. He has been for some time a 
banker there. He is the agent 
char]^e of the 8t Albans plunder 
'ntario bank, when prematurely 
>y Judge Coursol. Porterfield is 
Limate terms with Thompson and 

MCr. Thompson received the dis- 
>ui Richmond in April assenting 
issi nation, there were present Mr. 
neral Carroll of Tennessee, I think 
man, and I believe there were one 
tiers in the room, sitting farther 
meral Carroll participated in the 
»n, and expressed himself as more 
at Mr. Johnson should be killed 
>o<]y else. He said that if the 
ick-louse were not killed by some- 
vould kill him himself His ex- 
as a word of contempt for a tailor, 
alwa^ understood At this inter- 
is distinctly said that tlie enter- 
sassinating the President was fully 
by the rebel authorities at Rich- 



Booth, whom I paw on one occasion in 
conversation with Sanders and Thompson, 
went by the nick-name of " Pet" I so heard 
him called by Mr. Thompson, I think ; by 
Cleary, I am sure, and by others. 

The firing of New York City was recog- 
nized among these parties as having l>een 
performed by the authority of the rebel Gov- 
ernment, and was by the direction of Mr. 
Thompson. I so learned from Mr. Thomp- 
son, or at least from conversation in his pres- 
ence. Thompson said Kennedy deserved to 
be hanged, and he was devilish glad he had 
been, because he was a stupid fellow, and a 
bungler, and had managed things badly. 

I have always, in my convictions and feel- 
ings, been loyal to the Government of the 
United States, and escaped from the rebel 
service the first moment I had opportunity. 
1 know, of my own personal knowledge, that 
Jefferson Davis was the head of the so-called 
Confederate States, and was called its Presi- 
dent, and acted as such, controlling its armies 
and civil administration. 

Recalled for the Prosecution, — June 27. 

r The followinir was read by the Jadffe Advocate from a 
Toinme published in Montreal, br Juhn Lovell. St. Nich- 
olas Street, 1865, entitled *'The St. Albans Raid: or, In- 
▼Mtiffatiun into the Chariros acainst Lieut<>nant Bonnett 
II. Tounff and Command for their Actn at St. Albans, Vt., 
on the 19th of f)ctober, \%kA," at page 212: ] 

James Watson Wallace, of Virginia, on his 
oath, eaith : I am a native of Virginia, one of 
the Confederate States. I reside*! in Jeffer- 
pon, in the eaid State. I left that State in Oc- 
tober. I know James A. Seddon was Secretary 
of War last year. Being; shown and having 
examined the papers M, N, and O, 1 say that, 
from my knowledge of his handwriting, the 
signatures to said papers are the genuine 
signatures of the paid James A. Seddon. 1 
have seen him upon several occasionH write 
and sign his name. Ue has signed docu- 
ments, and afterward handed them to mc, in 
my presence. I never was in the Confeder- 
ate armv. T was commissioned ns Major to 
raise a battalion. 1 have seen a number of 
the commissions issued by the Confedei*ate 
Government, and the commission of Lieu- 
tenant Young, marked **M," is in the usual 
form of all commissions issued in the army, 
which are always signed by the Secretary of 
War. I never served; I was incapacitated 
by an accident, and being then kidnapped by 
the Northernera 

I was in Richmond in September last I 
then visited the War Department It was 
then notorious that the war was to be carried 
into New England in the same way that the 
Northerners had done in Virginia. When I 
WHS in Virginia, I lived in my own house 
until I was burned out, and my family were 
turned out by the Northern soldiers. 

The counsel for the United States object 
to the whole of this evidence as illegal, 
irrelevant, and foreign to the i.^sue, and conse- 
quently decline to cross-examine. 

[Signed] J. WATSON WALLACE. 
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[ The witn«M proeeeded :] 

That contains my testimony in that case, 
and a great deal more that 1 did not give! 
It is compounded of the testimony of myself 
and of a James Wallace, who also was ex- 
amined in that case. There was also a 
William Pope Wallace, who gave testimony 
in that case, and I do not know but a fourth 
Wallace. The testimony of James Wal- 
lace is included in that of James Watson 
Wallace, the name under which I was there 
known. The testimony I gave on that oc- 
casion was correctly reported in the Witness; 
I think also in the Montreal Transcript. In 
the Gazette, and I think in the Telegraph, 
the report was the same as appears in that 
book, which was, I believe, printed from type 
set up in the Telegraph office. 

C The followinR, cnt from a newspapor, wm th^n read bj 
the Jud|{e Advocate, and afterward offered in evidence: ] 

James Watson Wallace, sworn: I reside 
at present in this city ; have been here since 
last October; formerly resided in the Con- 
federate States. I know James A. Seddon; 
he occupied the position of »Secretaryof War. 
I shoula say the signatures to the papers M, 
N, 0, are those of the said Seddon. I have on 
several occasions seen the signature of James 
A. Seddon, and have seen him on several 
occasions sign his name; he has signed docu- 
ments in my presence, and handed them to 
me after signing. I never belonged to the 
Confederate army, but have seen many com- 
missions issued by the Confederate Govern- 
ment The commission of Lieutenant Young, 
marked M, is in the usual form. The army 
commissions are always signed by the Secre- 
tary of War. I have never seen a commis- 
sion with the signature of the President or 
with the seal of the Government The Con- 
federate States, at the time I left the country, 
had no seal; one had been devised, but had 
not been prepared. 

[ The witness continued : ] 

That paragraph appeared in either the 
Witness or the Transcript, from one of which 
papers it is cut, and was published immedi- 
ately after the trial, and correctly reports 
the testimony I gave on that occasion. 

After giving my testimony here on the 
20th and 22d of May, I left this city and re- 
turned to Canada, under instructions from 
Judge Holt to procure a certified copy of the 
evidence before the Court in the St Albans 
case. 1 met Beverly Tucker, G. N. Sanders, 
his son, Lewis Sanders, General Carroll of 
Tennessee, M. A. Pallen of Mississippi, Ex- 
Governor Westcott of Florida, and a number 
of others. I had conversations with them, 
especially with Beverly Tucker and G. N. 
Banders, in reference to events here in Wash- 
ington, connected with the assassination, and 
the trial of the assassins. At that time they 
had not the slightest suspicion that I had been 
a witness before this Commission. They ihere- 
forercceived me with great cordiality, and the 
Bubject of the trial was very fireely discussed. 



I Beverly Tucker made the remark, after dia 
! ner — J dined with them — that that scoundre 
; Stanton, and that blood-Uiirsty villain Holt 
mi^ht protect themselves as long as they re 
mained in office, and could protect themselva 
by a guard, but that would not always be thi 
case, and, by the Eternal, he had a large ao 
count to settle with them. Sanders nerei 
made such vehement threats as I have bean 
Tucker and others make. Cleary threatenec 
the officers of the Govefnment for the exeoa 
tion of Beall. He said that Beall would havt 
been pardoned if it had not been for Judgt 
Holt; but, he said, *' blood shall follow blood;' 
and added, **We have not done witli th«a 
^et" He boasted of it, and reminded me 
just after the killing of President Lincoln 
of what he had said on a former occasion 
namely, that retributive justice would come 
He considered the killing of the President ai 
an act of retributive justice. 

I had been in Canada at my last visit bu 
a short time when the parties of whom ] 
have testified knew of my presence. I wai 
not then aware that my testimony had beer 
published, or I should not have gone there 
While sitting in a saloon, one of the Caoi^ 
dian rebels oame in, and, discovering my pres 
ence, immediately reported it to the rest; 
then there came in more than a dozen — San 
ders. Tucker, Carroll, and O'Donnel, th< 
man who boasted of setting fire to housei 
in New York, and others. They at ona 
accused me of betraying their secrets in be 
coming a witness before this Commission 
Not knowing at the time that my testimony 
had been published, I denied having testi 
fied. They insisted that it was so, and that 
they would not be satisfied unless I wouk 
give them a letter stating that I had not tes 
tified. I knew that it was only by doiof 
something of that kind that I could eel 
away from them. It was then arranged tna) 
I should go down to my hotel, and it wai 
my intention, if I got out of their hands, t< 
leave the place at once. When we got op 
posite the St Lawrence Hall thev said, '*Wi 
will go up here." O'Donnel had a room al 
the St Lawrence Hall. Just as I had en 
tered his room, Beverly Tucker came in an<i 
said that a mere letter would not be suffi 
cient; that, having testified before the Com 
mission under oaUi, I must make an affida 
vit under oath, to make my denial equally 
strong. This, at first, I declined to do, wher 
a dozen of them assailed me in the most ftin 
ous manner, and O'Donnel, drawing from bii 

rKsket a pistol, said if I would not consent 
could not leave that room alive. I still de 
clined for a time^ when Sanders said to me 
^'Wallace, you see what kind of hands joi 
are in ; I hope you will not be foolish enoagi 
to refuse." It was under these circarostaneei 
that I consented. 

Mr. Kerr, who defended the St Albans tM 
ers, was sent for to prepare the statement, wliei 
we adjourned to the room of Ez-QoTeniei 
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WcateoU. I then Again declined ^ivin| m; 
eUh to tmj sUtenieiit, mad agsin putola 
wen held to mj head by one of Moi^n'i 
giMirillaa. I do not know his name, but I 
now bim well as a rebel soldier. O'Don- 
ari alfto presented hie inatol at me, and as- 
■Bred me I must take the consequences if I 
wonld not do as thej deeired me. The affi- 
davit was read to me in Westcott's room ; 1, 
bowerer, paid little or no atlenlioo to it, and 
I there aigned it, and went through the eere- 
■DOnj of taking bo oath. The; also brought 
some other man in, accompanying Mr Kerr. 
Kerr had no knowledge of the menaces 
aader which I signed the paper. Beverly 
Tncker said, before Kerr came, that in order 
to make mjr deposition of any value, it must 
■cem that I did it williD^ly, and that I 
toiut not manifest any unwilfineness to sign 
it before Kerr; if I did, they said they would 
follow me to hell. 

When Kerr brought the pnpcr for me lf>' 
iign, I did so without any remark ; althougli 
the statements in the body of the paptr aio 
absolutely false. The following, which a^^ 
pcarcd in the Montreal Telegiaph, and ad^r- 
ward in the New York World, is a copy ol' 
Ike pkper I signed. 

t Tbt Taper wu pat la vrldino. J 

TBx eirpPMSMD VKsniioNT. 
Smtord Q>nover t. Jama W. Wallace — Ajfi- 
Jmiit* of the real TVatlaee—Five Hundr^-ii 
Dollar* Eemard tffered for the Arrat of 
Oonover — What Tlu>mp*on laid about a 
PropBtUion to Destroy Wattneorts tn North- 
era Gtia — InUruting Dtpotitiom. 
C Ttdb tb* MoDlnkl KriBlDf Tslifnpb. Jddb I«. ] 
^ UU Editor of the Evening Telegrapk : 

8u: Please publish my affidavit nan 
kftoded vou, and the advertisement subjoined. 
1 will obtain and furnish others for publics' 
fion hereslleT. I will add that if President 
J^naon will send me a safe conduct to f^o 
to Washington and return here, I will pro- 
lead thither and go before the Military Court 
smI make profert of myself, in order that they ; 
ua; aee whether or not I am the Sanforil 
CoBaTer who swore as stated. 

JAMES W. WALLACE. 
HoSTKUL, Jvnt 8, 1865. 

FBornci or Ouada, SimniT ow Uoimui.. 
JamM Watson Wallace, of the city am! 
Astriet of UontresI, couoselor at law, beiii^ 
Mj sworn upon the Holy Evangelists, dotli 
ieptne atid say : I am the same James Wat- 
idD Vallaue who nve evidence oa the suh- 
jeet of the St Albans raid, which evidence 
appean on page 212 of the printed ;eport -nt' 
tba said case. I am a native of the county 
sf Loudon, in the Commonwealth of Vir- 
p'nia. I arrived in Montreal in the month 
at October last past I resided during a por- 
tion of last winter and spring in houses in 
Ci^ Street aod Moniqne Straet, in the dty 



of Montreal. I have seen and examined the 
report of what is called the suppressed evi- 
dence before llie Courl-martial now being 
holden at Washington City on Mistress Sur- 
ratt, Payne, and others; and J have looked 
carefully through the report of the evidence 



the facts that while in Montreal he went by 
the name of Jarnvs Watson Wallace, and 
gave evidence in the St Albans raid investi- 
gation; that the said Sanford Conover evi- 
dently pernonaled me before the said Court- 
martial; that I never gave any testimony 
wliataaever before the snid Court-martial at 
Washington City; that 1 never had knowl- 
edge of John Wilkes Booth, except eeeing 
him upon the stage, and did not know he 
was in Montreal until I saw it published, 
aller the murder of President Lincoln ; that I 
never was a correspondent of the New York 
Tribune; that I never went under the name 
of Sanford Conover; tliat 1 never had any 
confidential communication with George N. 
Sanders, Beverly Tucker, lion. Jacob Thomp- 
son, Qeneral Carroll of Tennessee, Dr. M. 
A. Pallen, or any of the others therein men- 
tioned; that my acquaintance with every 
one of these gentleman was slight; and, in 
fine, I have no hesitation in stating that the 
evidence of Uie said Sanford Conover person- 
ating me is false, untrue, and unfounded in 
fact, and is from beginning to end a tissue 
of false hoods. 

I have made this deposition voluntarily 
and in justice to my own chaTncler and name. 

[Signed] J. WATSON WALLACE. 

Sworn to before me, at Montreal, this 
eighth day of June, 1865. 

O. SMITH, J. P. 

I, Alfred Perry, of Montreal, do hereby 
certify that I was present when the said 
James Watson Wallace gave the above dep- 
osition, and that he gave it of hie own free 
will ; and 1 further declare he is the same 
individual who gave evidence before the 
Honorable Justice Smith in the case of the 
8t Albans raiders. ALFRED PERRY 

MoHTaRiL, June 9. 

Extract from suppressed testimony given 
at Washington before the Military Commis- 
sion by Sanford Conover, alias J. Watson 
Wallace, on the lirst two days of the pro- 
ceedings, as published in the New York pa- 

(^ State whether you did testify on the 
question of the genuineness of that signature 
of Seddon 7 

A. I did. 

Q. In what court? 

A. I testified before Judge that the 

Ngnature was genuine. 

Q. State to the Court whether you are ao- 
quainted and hntUUt witk llx« Viui&^TdAi^ 
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of James A. Seddon, the rebel Secretary of 
War? 

A. Yes, sir. 

Q. State to the Court, upon your oath 
here, whether the signature to the blank 
commission you saw was his genuine signa- 
ture or not ? 

A. It was his genuine signature. 

Q. Did you go to Canada by the name of 
Samuel Conover? 

A. No, sir. 

Q. What name did you go there by? 

A. James Watson Wallace. 

CThe witnen continiMd:] 

Of Alfred Perry, the person named in the 
paper, I know nothing. I never heanl of 
such a person. 

[Tbe Judge Advocate here read the fbUowlac, whkh 
WM put in eTidence:J 

PftOTiifcx or Cahada, DztrmioT or Moiitbsax.. 
^ William Hastings Kerr, of the city and 
district of Montreal, esquire, advocate, being 
duly sworn, doth depose and swear that he 
knows James Watson Wallace, late of Vir- 
ginia, but now and for the last seven months 
resident in the city of Montreal, counselor 
at law; that he, this deponent, was one of 
the counsel engaged for the defense in the 
affair of the investigation before the Hon. 
Judge Smith into the St Albans raid; Uiat 
he was present in Court, and examined the 
said James Watson Wallace while the said 
investigation was going on, a report of whose 



testimony appears at page 12 of the printed 
case, publisued by Jonn Lovell, of the said 
city of Montreal; that this deponent has fre- 
quently seen the said James Watson Wal- 
lace on private business, and has acted as the 
said James Watson Wallace's professional 
adviser in Montreal; that this deponent yes- 
terday saw the said James Watson Wallace 
in the said city of Montreal; that he was 
present while the said James Watson Wal- 
lace denied that he, the said James Watson 
Wallace, was the person who, under the name 
of Sanford Conover, gave, before the Military 
Commission or Court-martial* now and for 
some time past assembled in Washington, 
evidence which has since been published as 
the suppressed evidence in the New York 
papers — he, the said James Watson Wal- 
lace, then and there declaring that some per- 
son had personated him, the same James 
Watson Wallace, and had given testimony 
which, from beginning to end, was a tissue 
of falsehoods; that this deponent was present 
while the statements and denials of tne said 
James Watson Wallace were reduced to writ- 
ing in his presence, and signed by the said 
James Watson Wallace, and sworn to b^ him 
before G. Smith, Esq., one of her Majesty^s 
justices of the peace; that the said James 
Watson Wallace then and there declared 
that he made the said affidavit voluntarily, 
and in order to clear himself ftom any 
siufp/c/oa of being the Sanford Conover in 



question. And this deponent saith that no 
force or violence was used toward the said 
James Watson Wallace, nor were anv men* 
aces or threats made use of toward him by 
any one, but he seemed to be anxious to 
make the said affidavit, and to use all means 
in his power to discover the person who had 
so personated him, the said Jamea Watson 
Wallace, before the Military Commission; 
and further this deponent saith not, and hath 
signed. WILLIAM H. KERR. 

Sworn before me at Montreal, this ninth 
day of June, eighteen hundred and sixty-five. 

JAS. SMITH, J. S. a 

Five hundred dollars reward will be 
given for the arrest, so that I can bring to 
punishment, in Canada, the infamous and 
peijured scoundrel who recently personated 
me under tlie name of Sanford Conover, and 
deposed to a tissue of falsehoods before the 
Military Commission at Washington. 

JAMES W. WALLACE. 

[The witnen continued :] 

That paper and its preparation is part of 
the action referred to, and was prepared 
under the threat to which I have testified. 
I can not say positively that those parties 
attempted to detain me in Canada; I onlj 
know that I was rescued by the United States 
Government, through the interposition of 
Major-General Dix. 

Nathan Ausbr. 

For the PrMccution. — June 27. 

I reside in New York, and am acquainted 
with Sanford Conover, who has just testified; 
I have known him eight or ten years; his 
character for integrity and usefulness is good, 
as far as I know. I recently accompanied 
him to Montreal, in Canada, and was present 
at an interview which he had with Beverly 
Tucker, George N. Sanders, and that clique 
of rebel conspirators. After we went into 
O'Donnel's room, at Montreal, Mr. Cameron 
eave each of us a paper containing the evi- 
dence Mr. Conover gave here in Washihcton 
before the Commission, when he denied it 
Thev told him he must sign a written paper 
to that effect, and if he did not, he would not 
leave the room alive. O'Donnel said thai he 
would shoot him like a dog if he did not 
Mr. Conover was first going to his hotel to 
write the paper ; at first they amed to thia, 
but when they got as far as St Lawrenos 
HalL they made up their minds they would 
not let him do this himself, and when Vtof 
went up stairs, at the St Lawrence Hall, th^ 
would not allow me to go up. There were, 
I think, twelve or fifteen of the consptm- 
tors together; among them, Sanders. Tnelur, 
CBonnel, Gen. Carroll, Fallen, and CametOB. 
They all accompanied him for the porpoii 
of preventing his escape, and obliging him lo 
do what they required 
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Jambs B. Mebritt. 

F^ the Prosecution, — May 13. 

I was bom in Canada, while my parents 
were on a visit there from their home, Oneida 
ooantj, New York. I am a physician, and 
have resided for about a year in Canada; 
part of the time at Windsor, and part at 
korth Dumfries, Waterloo county. 

In October or November last, I met at 
Toronto, Georse Young, formerly of Mor- 
nn's commana; a man named Ford, also 
Rom Kentucky ; and another named Graves, 
from Louisville. Young asked me if I had 
teen Colonel Steele before leaving Windsor. 
Steele was a rebel, and I understood had 
been in the rebel service. He asked me if 
Colonel Steele had said any thing to me in re- 
lation to the Presidential election. I told him 
he had not ; he then said. ** We have some- 
thing on the tapU of much more importance 
than any raids we have made or can make." 
He aaid it was detennined that Old Abe 
fhoold never be inaugurated; that, I believe, 
was his expression. They had plenty of 
(Hetids in Washington, he said ; and, speak- 
inc of Mr. Lincoln, he called him a ** damned 
old tyrant." I was ailerwanl introduced to 
George N. Sanders by Colonel Steele. I asked 
Steele what was going to be done, or how he 
Uk«l the prospects of the Presidential elec- 
tion, and he replied, *' The damned old tyrant 
sever will serve another term if he is elected." 
Hr. Sanders then said he ^Lincoln) ** would 
keep himself mighty close, if he did serve an- 
other term." 

About the middle of February, a meeting of 
lebelawas held in Montreal, to which I was in- 
vited by Captain Scott I should think there 
were ten or fifteen persons present; among 
them were Sanders, Colonel Steele, Captain 
Soott, George Young, Byron Hill, Caldwell, 
Ford, Kirk, Benedict, and myself At that 
ncetins a letter was read by Sanders, which 
he aaid he had received from **the Presi- 
deat of our Confederacy," meaning Jefterson 
Bavia, the substance of which was that if the 

Eple in Canada and the Southerners in the 
tea were willing to submit to be governed 
bj aach a tyrant as Lincoln, he did not wish 
to Ttoognise them as friends or associates; 
and he expressed his approbation of what^ 
■ ever measures they might take to accomplish 
thia object The letter was read openly in 
the meeting by Sanders, after which it was 
handed to those present, and read by them, 
one after another. Colonel Steele, Young, 
■ad Hill, and I think Captain Scott, read it 
I dad not hear any objection raised. 

At that meeting Sanders named a number 
af penona who were ready and willing, as 
kc said, to engMe in the undertaking to re- 
iiova the PreaicMnt, Vice-President, the Cab- 
lact| and aome of the leading Generals ; and 
that there waa any amount of money to ac- 
eompliah the purpose, meaning the assas- 
rination. Booth's name wms meDtionedf as 



also were the names of George Harper, 
Charles Caldwell, one Randall, and Harri- 
son, by which name Surratt was known, and 
whom 1 saw in Toronto. Another person, I 
think, spoken of by Sanders, was one they 
called **Plug Tobacco," or Port Tobacco. 
I think I saw the prisoner, D. £. Herold, in 
Canada. Sanders said that Booth was heart 
and soul in this project of assassination, and 
felt as much as any person could feel, for 
the reason that he was a cousin to Beall 
that was hung in New York. He said that 
if they could dispose of Mr. Lincoln, it would 
be an easy matter to dispose of Mr. John- 
son ; he was such a drunken sot, it would 
be an easy matter to dispose of him in some 
of his drunken revelries. When Sanders 
read the letter, he also spoke o/ Mr. Seward. 
I inferred that it was partially the language 
of the letter; It was, I think, that if the 
President, Vice-President, and Cabinet, or 
Mr. Seward could be disposed of, it would 
be satisfying the people of the North; that 
they (the Southerners) had friends in the 
North, and that peace could be obtained on 
better terms than could be otherwise ob- 
tained ; that they (the rebels) had endeavored 
to bring about the war between the United 
States and England, and that Mr. Seward, 
through his energy and sa^city, had 
thwarted all their eiforts. This was sug- 
gested as one of the reasons for removing 
him. 

On the evening of Wednesday, the 5th of 
April last, I was in Toronto, and when on 
my way to the theater, I met Harper and 
Ford. They asked me to go with them and 
spend the evening; T declined, as I was going 
to the theater. The next morning I was 
around bv the Queen's Hotel, where I saw 
Harper, Caldwell, Randall, Charles Holt, 
and a man called *' Texas." Harper said 
they were going to the States, and were 
going to kick up the damnedest row that had 
ever been heard of. An hour or two afler^ 
ward I met Harper, and he said if I did 
not hear of the death of Old Abe, and of the 
Vice-President, and of General Dix, in less 
than ten days, I might put him down as a 
damned foof. This was the 6th of April 

Booth, I think, was mentioned as l^ing in 
Washin|:ton. They said they had plenty of 
iViends in Washington, and that there were 
some fifteen or twenty going there. On Sat- 
urday, the 8th of April, I was at Gait, five 
miles from which place Harper's mother 
lives, and I ascertained there that Harper 
and Caldwell had stopped there and had 
started for the Statea 

When I found that they had left for 
Washington, nrobably for the purpose of 
assassinating tne President, I went to Squire 
Davidson, a justice of the peace, to give in- 
formation and have them stopped. He said 
that the thing was too ridiculously or su- 
premely absura to take aiv^ t^o\.\ca cA\ \\ 
would only appear fooWah Xo |^\n^ wi^^vcAQtia? 
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ation and cause arrests to be made on such 
grounds; it was so inconsistent that no person 
would believe it, and be declined to issue any 
process. 

I was in ^ Gait again on Friday after the 
assassination, and I found from Mr. Ford 
that Harper had been home on the day be- 
fore, and had started to go back to the States 
again. 

Some time last fall, one Colonel Ashly, a 
rebel sympathizer, and a broker at Windsor, 
handed me a letter which he had received 
from Jacob Thompson, asking him for funds 
to enable rebels to pay their expenses in going 
to the States to make raids, as I understood; 
and, referring to the letter, he asked me to 
contribute. 

In February last I had a conversation with 
Mr. Clement C. Clay in Toronto. I spoke to 
him about the letter from Mr. Jefferson Davis 
that Sanders had exhibited in Montreal; he 
seemed to understand the nature and charac- 
ter of the letter perfectly. I asked him what 
he thought about it He said he thought the 
end would justify the means; that was his 
expression. 

Surratt was once pointed out to me, in Feb- 
ruary, in Toronto; he was pointed out to me 
by Scott, I think, while he and Ford and 
myself were standing on the sidewalk. 

I saw Booth in Canada two or three times; 
I sat at the table with him once at the St 
Lawrence; Sanders, Scott, and Steele were at 
the same table. Sanders conversed with 
Booth, and we all drank wine at Mr. Sanders's 
expense. I have seen Booth a good many 
times on the stage, and know him very well 
by sight 

[The witneM, being hero ehowii a photograph, identiAad 
it M that of J. Wilkes Booth. ] 

I received a letter from General James B. 
Fry, the Provost Marshal General, stating 
that he had received a letter written by Squire 
Davidson, giving information of my visit to 
him for the purpose of having Harper and 
Caldwell arrested. 

[Th« following lettar was then read, and pnt in eri- 
dence:] 



War Depaktvekt, ) 

HAL OkNBRAL*S BuKBAU, > 
, D. C, April 20, 1866. ) 



Pbotost Mabshal 
Washington, D. 

Dr. J, B, Merriiif Ayr^ Canada West : 

Sir: I have been informed that you pos- 
sess information connected with a plot to 
assassinate the President of the Unitea States 
and other prominent mei^of this Government 
The bearer has been sent to present this let- 
ter to you, and to accompany you to this 
city, if you will come. The Secretary of War 
authorizes me to pledge you protection and 
security, and to pay all expenses connected 
with your journey both ways, and in addition 
to promise a suitable rewara if reliable and 
useful information is furnished. Independent 
of these considerations, it is hoped that the 
cause of humanity and justice will induce 
yon to act promptly in divulging any thing 
T^o r-"" know connected with the recent 



tragedy in this city, or with an^ other plots 
yet in preparation. The bearer is directed to 
pay all expenses connected with your trip. 
I am, very respectfully, 

Your obedient servant, 

JAMES B. FRY, 
Provost Marshal General 

Oross-examined by Mr. Stonr. 

The man called Harrison I saw in Canada 
two or three times; I saw him once in a sa- 
loon, about the I5th or 20th of February; he 
was pointed out to me by Mr. Brown, I tJiink, 
and I noticed him more particularly on ac- 
count of his name having been mentioned, in 
connection with others, at the meeting in 
Montreal 

Oross-examined by Mr. Aiebn. 

I was on confidential terms with the rebels 
in Canada because I represented myself as 
a good Southerner. The letter from Jeffer- 
spn Davis, which was read by Mr. Sanders, 
was read to the meeting some time in Feb- 
ruary, and on tlie 10th of April I went to 
see the justice of the peace; he refused to 
accede to my request I then called upon the 
Judge of the Court of Assizes; made my 
statement to him, and he said I should have 
to go to the grand jury. I first communi- 
cated this information to the Government, I 
think, two weeks ago to-day, since the as- 
sassination of the President, though I under- 
stood the Government was in possession of 
the information before I communicated it 
direct 

I saw Surratt in Toronto about the 20th 
of last February ; he was pointed out to me 
on the street, and passed down by me. Ford, 
who was with me, and who was present at 
the meeting held in Montreal, said, "Doctor, 
that is Surratt" He is a man five feet, six, 
seven, or eight inches, slim, and wore a dark 
moustache, and was dressed in ordinary 
clothes, like any gentleman would be, I think 
of a dark color. I am not positive that it 
was Surratt, because I do not know the man. 

I knew of the project to burn the City of 
New York. I heard it talked of in Windsor, 
and communicated the information to Colonel 
Hill, of Detroit, before the attempt was made 
It was communicated to me by Kobert Drake, 
and a man named Smith, both formerly of 
Morgan's command. They both had been 
to Chicago to attend the Presidential Conven- 
tion there. They told me, aAer their return, 
that they went there for the purpose of re- 
leasing the rebel prisoners at Camp Douglaa. 

I continued my intimacy with these rebel 
sympathizers for tlie purpose of giving inform- 
ation, when I should find it of importance. 
Nine-tenths of the people in Canada are rank 
rebel sympathizers, and my practice was 
mostly among Southerners. I have never re- 
ceived a dollar from the Government for Ihr- 
nishing any information from Canada, nor 
have 1 ever received any thing from the rebels 
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for services rendered them. I have proof in 
my pocket from the Provost Marshal at De- 
troit, that I furnished valuable information 
witliout any remuneration. 

MeeaiUd for the PrMeeution, — June 27. 

On Friday, the 2d of June, I was in Mon- 
treal. At the St Lawrence Hall I saw 
General Carroll. I introduced myself to 
him as Dr. Merrill of Memphis. There was 
a large family of Merrills residing there, who 
were physiciana He expressed considerable 
gratiticatton at seeing me, and he introduced 
me to Governor Westcott, and we conversed 
in reference to this trial. These men were 
not aware that I had testified before this 
Commission. My testimony was not pul>- 
lished there until Tuesday, the 6th of June. 
Mr. Beverly Tucker said, in that conversation, 
that they had friends in Court, and were per- 
fectly posted as to every thing that was going 
on at tnis trial. Tucker said they had burned 
all the papers they had received from Kich- 
moiid, for fear some Yankee would break into 
their room and steal them, and use them 
against them in this trial. In that interview, 
I should state that Governor Westcott ex- 
pressed no disloyal sentiments, and took no 
part in the conversation. 

Gbobob B. Hotohinson. 
For the Prosecution, — June 23. 

I am a native of England, and was an en- 
listed man in the service of the United States, 
from the I2th of June, 1861, to the. 12th of 
November, 1862. I have resided in Canada 
for the last seven months. I have seen Clem- 
ent C. Clay, Beverly Tucker, George N. San- 
ders, and others of that class several times, 
t last saw Clement C. Clay at the Queen's 
Eotel, Toronto, about the 12th or 13th of 
Febniary. 

On the 2d of June, and on the morning of 
the 3d, I saw Dr. Merritt in conversation with 
Beverly Tucker, at the St Lawrence Hall in 
Montreal. I heard Beverly Tucker say, in 
reply to a remark of Dr. Merritt, that he had 
burned all the letters, for fear some Yankee 
son of a bitch might steal them out of his 
room, and use them in testimony against 
him. They were at the time speaking about 
this trial, and the charges against them. 
They were talking to Dr. Merritt as to one to 
whom they gave iheir confidence. 

LiEUTEX ant-General TJ. S. Grant. 

For the JProeeeution, — May 12. 

Since the 4th of March, 1864, I have been 
io the command of the armies of the United 
States. I met Jacob Thompson, formerly 
Secretary of the Interior under President 
Buchanan's administration, when the army 
was lying opposite Vicksburg, at what is 
called Milliken's Bend and Young's Point 
A little boat was discovered coming up near 



the opposite shore, apparently surreptitiously, 
and trying to avoid detection. A little tug 
was sent out from the navy to pick it up. 
When they got to it, they found a little white 
flag sticking out of the stern of the row-lwat, 
and Jacob Thompson in it They brought 
him to Admiral Porter's flag-phip, and I was 
sent for to meet him. I do not recollect the 
ostensible business he had. There seemed 
to be nothing at all important in the visit, 
but he pretended to be under a flag of truce, 
and he had therefore to be allowed to go back 
again. That was in January or February 
of '63; and it was the first flag of truce we 
had through. He professed to be in the 
military service of the rebels, and said that 
he had been oflered a commission — any thing 
that he wanted; but, knowing that he was 
not a military man, he preferred having some- 
thing more like a civil appointment, and he 
had therefore taken the place of Inspector- 
General, with the rank of Lieutenant-Colonel, 
in the rebel service. 

The military department of Washington 
embraces all the defenses of the city on both 
sides of the river. 

[The commiMion of Llent«nant>Q«ner&l Grant, dated 
March 4, I84>4, accompanied by General Orders No. 88, was 
here offf rod In evidence.] 

Cross-examination by Mr. Aiken. 

All the civil courts of the city are in op- 
eration. I am not prepared to say exactly 
to what point the Department of Washing- 
ton extends; an^ troops that belong to the 
command of Major General Augur, who com- 
mands the Department of Washington, sent 
out to any point, would necessarily remain un- 
der his command. Martial law, I believe, ex- 
tends to all the territory south of the railroad 
that runs across from Annapolis, running 
south to the Potomac and Chesapeake. 

I understand that martial law extends 
south of Annapolis, although I have never 
seen the order. 

Samuel P. Jones. 

For the Prosecution. — May 12. 

I resided in Hichmond during a part of 
the war. I have oflen heard the officers and 
men of the Confederate army conversing re- 
specting the assassination of President Lin- 
coln. I have heard it discussed by rebel offi- 
cers as they were sitting around their tents. 
They said they would like to see him 
brought there ,dead or alive, and they thought 
it could be done. 1 heard a citizen make the 
remark that he would give from his private 
purse ten thousand dollars, in addition to the 
Confederate amount offered, to have the Presi- 
dent of the United States assassinated, and 
brought to Richmond, dead or alive. 1 
have, besides that, heard sums offered to be 
paid, with the Confederate sum, for any per- 
son or persons to go north and assassinate 
the President 1 judge, from what I hfta.td^ 
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thai there wu an unonnt offered by Uie 
QOTpmment in their Inahy paper, to uaw- 
sinate anj offlcjala of the United States 
QoTemmeDt that were hibderiDg tlieir oaoBt. 

HKtBT Vox SmMACEBR. 

/V the PnnievtioA. — May 12, 
I wOH in the Confederste iervice a« an en- 
gineer officer in the Topographical Depart- 
ment, with the pay of an engineer, and won 
on the atafTof Qeneral ErJnard Johnson. Al 
together I wa* in the service nearlv three 
TOara In die summer Of '63, being at Swift 
Ran Gap, near Ifarrisonbur^, I was over- 
taken by three citiKens, and rode with them 
Home eighteen or twenty hours. The namt' 
of one was Boolli and anotlier Shepherd. 
ttat wTtnwirhc i.kBtiaU" ■ nKBiblin^ bat 

I was asked by Booth, and bIm by tht 
others, what I thought of the probable suc- 
cess of the Confederacy. I lold them, aftfr 
such a chase as we had just had from Get- 
tysburg, I thought it looked very gloomy. 
Booth replied, "That is nonsense. If we 
only act our part, the Confederacy will gain 
its independence Old Abe Lincoln must ^o 
up the spout and the Confederacy will gain 
its independence any bow." By Uiis expres- 
sion 1 unilerstood he meant the President 
must be killed. He said that as so 
Confederacy waa nearly giving out, ( 
as they were nearly whipped, that this would 
be their final resource to gain their inde- 
pendence. The other two ennged in the 
conversation, and aasented to Booth's aenti- 

They being splendidly mounted, and my 
horse being nearly broken down, they left 
ine the next day. Three or four days aflei^ 
ward, when I came to the camp of the Second 
Virginia Regiment, I found there three citi- 
sens, and wa« formally introduced by Cap- 
tain Handolph to Booth and Stevens. That 
evening there was a secret meeting of (he 
offlcera, and the three citizens were also pres- 
ent I was afterward informed of the pur- 
pose of the meeting by Lieutenant Cockrell 
of the Second Virginia Regiment, who was 
)>resent It was to send certain officers on 
"detached service" to Canada and the "bord- 
ers " to release rebel prisoners, to lay Northern 
cilies in aahes, and finally to get possession 
of the members of the Cabinet and kill the 
President This "detached service" was a 
nickname in the Confederate army for this 
sort of warfare I have heard these things 
spoken of, perhape, a thousand times iMfore 
i was informed it was the purpose discussed 
at this jneetiiig, but I always considered it 
common braggadocio. I have freely beard it 
■pokeo of in til e streets of Richmond among 
tfaoae connected with the rebel Oovemment 
Cockrell belonged, 1 believe, to the Second 
TJigiaia Mt^^meot, and to the seme com- 



pftDj to which Captain Beall belonged, wha 
waa executed at tiovemor's Island. Cockrell 
told me that Beall waa on "detached oerv- 
ic^" and that we would hear of liim. 

I have heard mention made of the exist- 
ence of secret orders Ibr certaia parpoaea to 
assist the Confederacy. One 1 frequently 
heard of was called a Qolden Circle, and 
several times I heard the name of the "Sana 
of Liberty." 
[N<.cro«4»iiiliimlloii.] 

HosBA B. Caktik. 
For the FroMicutia*. — Jfoy 30. 
1 reside in New Hampshire. I waa at the 
St Lawrence Hall, Montreal, Canada, from 
the Sth or 10th of September till the 1st of 
February lost. I met Oeorge N. Sanders, 
Clement C. Clay, Beverly Tucker, Dr. Black- ' 
burn. Dr. Fallen, J. Wilkes Booth, General 
Carroll from Memphis, an old gentleman from 
Florida that wore a cue — I think his name was 
Westcolt — a Dr. Wood, a gentleman named 
Clark, and many others whose namea 1 do 
not now recollect I do not remember that I 
saw Jacob Thompson there. I saw him at 
Niagara Falls on tlie 17th of Jur 



>gether, and very little with other people 
ho came there, either English or American. ' 
I frequently observed Geoi^ N. Sanden 
1 intimate association with Booth, and otfaen 
of that class, in Montreal 1 naed to ace * 
man named Payne nearly every morning. 1 
Lhiiik they called hiin John He was one of 
the Paynebrothers, two of whom were Hrrested 
lor the 8t Albans raid ; but Lewis Payne, the 
accused, J do not think 1 have seen before. 

Dr. Blackburn came to the St Lawren^l 
Hall when the Duneeana Hotel closed, v 
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iboui the 20th of October Ia«L He 
«eemed to associate on terms oT intimacy 
with all tliose I have naraed, but Booth. 
Whether be came there before Booth I can 
3t say. Blackburn was one of that e/ifvf of 
.en who were known there as ConfblenttML 

Crou-txamined by Ha. DosTia. 
I heard that the Paynes to whom I hare 
iferred originally came from Kentucky, aud 
that they had been in the counterfeiting buai- 
neas. I think I have seen Cleary in (^nada 
in company with John Payne, I have aecn 
' em in company with Sandera and Tncket 
id Blackburn every day. 

Jobs DavattY. 
JW tkt PTo*teutii»i.—May 11 

I have reuded in Washington, off and on, for 
a year or two. I was formerly a Lieutenant 
in company "E," Fourth Maryland Hegi- 
inenL 1 was before that employed in Adamfa 

eeas company. In July of 1&63, 1 waa 
ontreal, and left there the 3d or 4th of 
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FebniaiT of this year. I web well acquainted Hall, Montreal. I spoke to Mr. Booth, and 

with John Wilkes Booth. The first time I asked him if he was going to open the Uie- 

saw him in Canada he was standing in the ater there. He said he was not He left me, 

St Lawrence Hotel, Montreal, talking with and entered into conversation with a person 

Georse N. Sandera. I believe that was in the who was pointed out to me as George N. 

month of October. They were talking con- Sanders, 

fidentiall V, and drinking together. I saw them [No cron-ezAiniiwtioii.] 

f» into Aowlev's and have a drink together. „ _, 

also saw in Cfanada, at the same time, Jacob Hbnrt Fikboas. 

Thompson of Mississippi, who was Secretary For the Prosecution. — May 26. 

of the Interior under the administration of « . , . ^ ^ ., , , , 

President Buchanan. I also saw Mr. Clement . L'^tt /"i ?.^^"' Mass., and have been 

a Clav of Alabama, formerly United States !? ^« United States service since the rebel- 

SenatoV. Mr. Beverly Tucker, and several »»<>"." a commissioned officer. In the 

others who were pointed out to me; but I "^"^^ ""^ F^^^«»^y Ja«' I ^*« '? Montreal. 

was not personally acquainted with those S?I!S^*! *"^ remained there eleven daya 

gentlemen. I spoke toBooth, and asked him ^hile there I knew well by sight, George 

& he was going to pUy there, knowing that ^' Sanders. William C. Cleary, and other 

he was an actor He said he was not I then ™^n ^^*^*^ <=»«^^«» ^H' ^^'^no^ ™a^^« *^«' 

said, ** What are you going to do?" He said, acquaintance personally On one occasion 

»a just came here on a pleasure trip." Tlie i ^^"^ * conversation between George N. 

other Southerners, whose names I have men- ^f"^^"/"^ W"*- S J^^^^^^ '\}'^^ Pjjf« 
tioned, I have seen talking with Sanders, but ^'/i^^*- Lawrence Hall on the 14th or 15th 

lean not say positively that I saw them talk- 2^ V 'Iv.i ^" *ii 5^- *"i^-* chair and 
ioff with Booth Sanders and Cleary walked in from the door; 

The next time I saw Booth was on the !^*yj^P^ about ten feet from me, and 1 
itepa of the Kirkwood House, in this city, on ^.^^ ^J«*7 «?/' .^ 8"PP^»« ^7 ?^ «f 
the night of the 14th of April, between 5 and **"« '^^^^ ^?''o^*»^ inauguration of Lincoln 
6 o'clS^k. He was going into the hotel as I ^«* ?>0"^ ?»"^«" ^'^^ Y^J ^^^^^'^ 
was sunding talking to a young man named only have luck, Lincoln won t trouble them 

Callan. As Booth passed into the hotel, he |"?«^ ^^"F''-^ i^^^^^rlS^^k ^" ^^''^17 
Itmied round and s^oketo me, and I asked thing welllT Sanders replied, "O, yes; Booth 
him when he came from Canada. He said *« bossing the job. 
he had been back here for some time, and was Orots-examined by Mb. Aiken. 

going to stay here for some time, and would m. ^' a i i u e 

m me again. I asked, " Are you eoing to . ^\ .converBation took place about 5 

plar here again 7" He reuliedf " /o, I am " «•«=''. »"'.''« e**""'?- S?"*''"' »»<* C'**^ 
[lot going to play again ; I am in the oil busi- "f « standing close together, conversing in 
aeJ?' r laughed at his reply, it being a «ll»««Jow tone of voice, I thought I never 
eommon joke to talk about tfe oil busin^ess. ^f "?troduced to Sanders or Clwiry, but hare 
A few minutes afterward I saw him come '^» introduced to men who claimed to be 
down the street on horseback, riding a bay f^f^ F"^"*" f^?! ««'npf ">. *« North 
hone. I noticed parUcularlt what lind of ^ '"'*r Sanders and aeary by sight well; I 
» looking rig he hid on the torse, though I *^?, t^*"" ^'^X^ '" .«»'»'* •"*•}« StAibans 
know not w£at made me do it ithe next I """* "^ ^V^ " 5 7d<JJe*'««» «"«». 
law of him was when he jumped out of the •*»^y complexion, sandr hair; camw his 

box of the theater, and fell on^e hand and "^.'^ * ''"]5 «» «?• "u*U*"li f '^i^'t 
>De knee, when I recognized him. He fell "^iskers. Sanders is a shortrsired, low, thick- 
irith hi. fiice toward tSe audience. I said, ««* man with grayish curly hair, a grayish 

•He is John Wilkes Booth, and he has shot "^°?*l''';j' ■"'' V'^ .'Jf'^^U"- , ,, u 
lie President" I made that remark right , I ^f Montreal on the 17th of Februa^. 
here. That is the last I ever saw of htm, J,*"* comniunicat«l this information to the 
then he was running across the stage, f fojtmment a few days ago, but "Poke of it 
xtud the words " Sic temptrtyrannut " shouted *« /"*> o\^}^% «»''•«' «»7'« "">« *i^J ^l^ 
Q the President's box bifor^ I saw the man. ".** T!'^*'Ji*' '"^. ""Port^nce *t the 
le had a knife in his hand as he went across ^^' .•""* 1*»*'"^ "P"" ** •* * ?'««• "^ '»"'«- 
he stage. If he made any remark as he Raflocio. 

rent across the stage I did not notice it The Mas. Mart Hudspkth. 

xdtement was very great at the time. ^ ^^ Pr^ecutian.-May 12. 

William K Wheeler. In November last, after the Presidential 

F»r the Prvecution.-Ma!, 12 ^*«''<'"> •'"' °" '•»* day General Butler left 

^ New York, as I was riding on the Third 

1 reside in Chickopee, Massachusetts. I Avenue cars, in New York City, I overheard 

fis at Montreal, Canada, in October or No- the conversation of two men. They were 

ember last, when I saw John Wilkes Booth, talking most earnestly. One of them said K« 

rho was standing in front of the St Lawrence would leave for Waau\ii2|U>ii \]ici^ ^«^^ «^^x \f^ 
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morrow. . The other was going to New burg, 
or Newbern, that night One of the two was 
a youn^ man with falee whiskerB. This I 
observed when a jolt of the car pushed his 
hat forward and at the same time pushed 
his whiskers, by which I observed that the 
front face was darker than it was under ^e 
whiskers. Judging by his conversation, he 
was a young man of education. The other, 
whose name was Johnson, was not. I no- 
ticed that the hand of the younger man was 
very beautiful, and showed that he had le<l 
a life of ease, not of labor. They exchanged 
letters while in the car. When tlie one who 
had the false whiskers put back the letters 
in his pocket, I saw a pistol in his belt I 
overheard the younger say that he would 
leAve for Washington the day after to-mor- 
row; the other was very angry because it 
had not fallen on him to go to Washington. 
Both left the cars before I did. After 
they had left, my daughter, who was with 
me, picked up a letter which was lying on 
the floor of the car, immediately under where 
they sat, and gave it to me; and I, thinking 
it was mine, as I had letters of my own to 
post at the Nassau Street Post-office, took it 
without noticing that it was not one of my 
own. When 1 got to the broker's, where I 
was goin^ with some gold, I noticed an en- 
velope with two letters in it 

[Exhibiting an envelope with two letters.] 

These are the letters, and both were con- 
tained in one envelope. After I examined 
the letters and found their character, I took 
them first to General Scott, who asked me to 
read them to him. He said he thought they 
were of great importance, and asked me to 
take them to Geuerai Dix. 1 did so. 

[The following letters were thon read to the Gommis- 
Mion, and offered in evidence:] 

JDkar Louis: The time has at last come 
that we have all so wished for, and upon you 
every thing depends. As it was decided be- 
fore you left, we were to cast lots. Accord- 
ingly we did so, and you are to be the Char- 
lotte Corday of the nineteenth century. 
When you remember the fearful, solemn vow 
that was taken by us, you will feel there is 
no drawback — Abe must die, and now. You 
can choose your weapons. The cup, the 
hU/ej the bullet The cup failed us once, and 
might again. Johnson, who will give thU, 
has been like an enraged demon since the 
meeting, because it has not fallen upon him 
to rid the world of the monster. He says 
the blood of his gray-haired father and his 
noble brother call upon him for revenge, and 
revenge he will have ; if he can not wreak it 
upon the fountain-head, he will upon some 
of the blood-thirsty Generals. Butler would 
suit him. As our plans were all concocted 
and well arranged, we separated, and as I am 
writing — on my way to Detroit — I will only 
say that all rests upon you. You know 
irhere to find your friends. Your disguises 
'"^ 9o perfect and oompleief that without one 



knew your fact, no police telegraphic dispatd: 
would catch you. The Englisu gentleman, 
Harcourt, must not act hastily. Keui ember 
he has ten days. Strike for your home, 
strike for your country; bide your time, but 
strike sure. Get introduced, congratulate 
him, listen to his stories — not many more 
will the brute tell to earthly frienas. Do 
an^ thing but fail, and meet us at the ap- 
pointed place within the fortnight Inclose 
this note, together with one of poor Leenea. 
I will give the reason for this when we meet 
Return by Johnson. I wish I could go to 
you, but duty calls me to the West; you will 

Srobably hear from me in Washin^on. Saiv- 
ers is doing us no eood in Canada. 
Believe me, your brother in love, 

CHARLES SELBY. 

St. Louis, October 21, 1861. 

Dearest Husbakd: Why do you not come 
home ? You left me for ten days only, and 
you now have been from home more tlian 
two weeks. In that long time, only sent 
me one short note — a few cold words — and 
a check for money, which I did not require. 
What has come over you ? Have you for- 
gotten your wife and child ? Baby calls for 
papa until my heart aches. We are so lonely 
without you. I have written to you again 
and again, and, as a last resource, yesterday 
wrote to Charlie, begging him to see you arJl 
tell you to come home. I am so ill, not abh) 
to leave my room ; if I was, I would go to 
you wherever you were, if in Mm world. 
Mamma says I must not write any more, af 
I am too weak. Louis, darling, do not stay 
away any longer from your heart-broken wife. 

LEENEA. 

I 

Hon. Charles A. Dana. 

For the Prosecution. — June 9. 

The letters found and testified to by Mrs. 
Hudspeth, came to me by mail at the War 
Department, inclosed in one from General Dix. 
The letter frou) General Dix bears date No- 
vember 17tli, and I received it, I suppose, the 
next day. On receivin^the letters I took them 
to the President, Mr. Lincoln, who looked at 
them, but I do not think he made any spe- 
cial remark; he seemed to attach very little 
importance to them. Two or three days 
after the assassination of the President, I was 
sent by the Secretary of War to find them. 
I went over to the White House and searched 
in the President's private desk, where I found 
them. I kept them for some time, and after- 
ward delivered them to Judge Bingham. 
The President received a great many com- 
munications of a similar nature, but he 
seems to have attached more importance to 
these than any others, because I found them 
among his papers in an envelope marked, in 
his own handwriting, " Assassination." The 
two letters just put in evidence, are thoM 
that were inclosed in the letter from General 
Dix; and the letter from General Dix ia in 



IDENII7ICATI0N 07 KEY TO BECBET CIPBER. 



his own handwritinf, irith which I a 



!a.i,1 



Bim-QlTimu, DutiTiiDrt 

\.w VoikCilj, 17lhKuii 

C A, Dana, Esq.— A/jj Dear 
cloned n-aa picked up in a Third Avenue 
railroad cor. I should liuvc thought (lie 
whole thing got up Tor the Sutiduy Mercurv, 
bat Tor the geuiiine lelter IVon) 8L Louis 
id a Temale hand. The Charles Selliy is 
obriouidy a manufacture. TIjc party who 
dropped the letter was heard to sny he 
would atart for Waaliington Friday night. 
He is of medium size; hafi black hair and 
whiskers, but the latter are believeil to be 
a diagniae. He had disappeared before the 
leUcr waa picked up and examined. 

Youra truly, JOHN A. DIX. 

Crou-examintd by Ua. Aiebm. 
The authorities of the War BepaHmenl 
aia ID the habit of reeeiTing a great many 
fooliab letters from anonymous correxpoml 
win and others; some of a threatening char- 
acter, and others making extraordinary prop- 



Uajok T. T. £ckbbt. 
Ar tht PreteeuliiM. — J-une 13. 
An order was seat forward to OeQeral But- 
ler at New York for his troops to leave on 
tliellth of November. General Butler made 
application for leave to remain until tlieueil 
Kmidar; the Secretary of War replied to the 
application, "You have permiasion to ret 
Util Monday, the 14th of November." 



tents. I took all the papera to the I'rovost 
Marshal's OSice, and placed them in the hands 
of Lieutenant Terry. 

CoLOKBL Joseph 11. Tayi^r. 

For the Pro,teviio».~Mai, 19. 
I am on duty at the lIcad-QiiarteH) of 
the Departmeiit of Washington. 



I received this pnpcr,'on the ni;:iit of the 
Hlh of April last, from Lieutenant Terry, 
an officer on duly in the Provost Marshals 
Office, who had been sent by me lo eiamiua 
Booth's trunk, wliere it was found among 
Booth's papers. 

IIoK. C. A. Dana. 
For Iht Froteeution. — Jfay 20. 



othce of Mr. Benjamin, the rebel Secretary 
of State. On the elielf, among Mr. Benja- 
min's books and other things, 1 tbund this 
Hecret ciplier key. 
[Thaircri't civhrr k«r !• ■ model UBilillntofkcTllu- 






LnomtAXT William H. Tbbst. 
JVr iht PrvitaMon. — May 18. 
I am attached to the Provost Marshal' 
Offlce in this city. On the uiglit of the aa- 
satniiation, Mr' Eaton placed in my hands 
certain papers which he had taken Irom the 
Irank of J. Wilkes Booth, at the National 



This is one of the papers I received from 
Hr. Baton ; it was in that envelope, on which 
Colonel Taylor marked theword "Important," 
and signed his initials lo iL 

William Batok. 

For tht I'rMtevlion.—May 18, 

On the night of the I4th of April, after the 

asHsaination, I went, under authoritT of the 

I Tar Department, to the Ifationat Hotel, to 

lake charge of Booth'e trunk and ite ooo- 



I saw it was a key to the oflicial rebel 
cipher, and as we had a good nianv of them 
to decipher at diflertnt limes at the War Be- 
partmcDt, it seemed to me of inicruet, and 1 
therefore brought it away. Mr. Benjtimin's 
offices consist of a series of rooms in suc- 
cession. Uis own office was the inmost of 
all : the next room, where his library was, and 
which seemed to have been occupied by his 
most confldentiat clerk or asaistant, was the 
one in which I found several interesting docu- 
ments, and this cipher model unions them. 
I sent it to Major Eokert al the War Depart- 
ment, who has charge of the ciphcru there. 

Major T. T. Ecebrt. 

For the Proiceution.—May 20. 
[A iKrcl clphft, f,.iind (uiDng tbe p(r„l. of .1. WilliM 

I have examined the secret cipher found in 
Booth's trunk, nnd the other cipher just testi- 
fied to bvtiie Assismnl Secretarvof War, and 
find they are the same. 

Cipher diiipatches from the rebel anlhori- 



B from 



e fallen 



hands, and as 1 am somcwliat familiar with 
them, they have been referred to me for ex- 
amination. Some of the dispatches referred 
to me were worked on the same plan, 

[The wltnra her* pio4nc«l tVahtl lUttUiAkM 'Xi«K(\a% 
dM* Octobn utb ud Ulh.^ 



THB OOHSPIBACr IBIAI. 



Tbcee dlapatohcfl which I koM in my hand 
•n coptM and tntnaUtionB of certain cipher 
dispatches which came from Canada; tbe^ 
paaeed through the War Department in '*"' 
oitj, where copies were taken of them, 
theoriEinala forwarded to Richmond. Thee« 
diapatcheB are written in the cipher to which 
this model and the paper found in fiooth'i 
trunk nimish the ke;. 

[Tha dlaMtcbM »u» tk« iwl h foUovi, aad ^t li 
Ociara U. 1K4. 

We again urge the imnenae neceeail]' of 
onr gaining immediate advantages. Strain 
ever; nerve for victory. We now look upon 
the re-election of Lincoln in November as 
almost certain, and we need lo whip hia 
hirelings to prevent iL Besides, with Lin- 
coln re-electea and hitt armies victoriouti, we 
need not hope even for recognition, much lew 
the help mentioned in our last Holcombe 
will explain this. Those figures of thi 
Yankee armies are correct lo a unit On: 
friend shall be immediately set to work as you 
direct 

OcTons I>, 1SS4. 

Yonr letter of the 13th instant is at hand. 
There is yet time enough to (»)lonize many 
TOlera before November. A blow will shortly 
be stricken here. It ia not quite time. Oen- 
eral Longetreet is to attack Sheridan williout 
delay, and then move North, as far as praeli 
cable, toward unprotected points. 

This will be made instead of movement 
before mentioned. 

lie will endeavor to assist the Republicans 
in collecting their ballots. Be watchful, and 
assist him. 



CIPHER LETTER. 
Cbiblks Bubll. 
For the Prottcution. — Jime 5. 
1 reside in Washington. I was recently 
engaged in business, driving piles at Uore- 
head City, N. C. While there, I found a let- 
ter floating in the water; it was in cipher, 
Hy attention was first called to it by Mr. 
Ferguson, who was working there. The en- 
velope was addrcMed "John W. Wise." I 
made inquiries relative to the person to whom 
it was addressed, but I could near of no on* 
of that name in North Carolina. 
TThi! tnntlntlaD of Ihi laltnr wu bm nad.sBl lh< 



Dbab JobK: I 
that Pet has done bis work'well. He is safe, 
and Old Abe is in hell. Now, sir, all eyes 
are on you. You must bring Sherman — 
Grant is in the hands of Old Gray ere this. 
Red Shoes showed lack of nerve in Sew- 
s^'» oaaei but A/7 back in good order. 



JaAnMN mnat comfc Old Crook hM &im in 

clinrge. 

Mind well that hrother'a oath, and yon wQt 
have no difficulty; all will be safe, and to- 
joy the fruit of our labor* 

We had a large meeting last night. All 
were bent in carrying out the programme to 
the letter. The rails ara laid for safe exlL 

f)ld , always behind, lost the pop at 

City Point 

^cw, I say again, the lives of our brave offi- 
cers, and the life of the South depend upon 
the caiTving this pro^mme into effect No, 
Twowillgive you this, It'sordered nomorc 
letters shall he sent by mail. When yon 
writ?, sign no real name, and send by Mime 
of our Riende who are coming home. We 
wntit yon to write ub how the news waa re- 
ceived there. We receive great encoura^ 
M\enl Trom all quarters. I hope Ihera wiU 
l.>e no getting weak in the knees. I was in 
Biililmore yesterday. Pet had not got there 
yi'L Your folks are well, and have heaid 
irom you. Don'l loee your nerva 

C. B. No. FIVK. 

I, I believe, a comet 



Cnit-examintd by Ua. Aiekn. 

In making the translation I had the as- 

pisliince of H gentleman in North Carolina, 

nho totd me he had ceen the cipher befikTK 

ng with • 

■ton. Tlw 

first evening we tried it with Wilmingtoa, 
but we could not make out any thine. The 
ni\\t evening we tried the wOM "Washing 
ton," and "April," and made an fliphabrt, 
Qiid stuck figures and characters under the 
letters of the alphabet, and proceeding in 
that way we at length worked it out 

JuiBs Fbrocboh. 
For tht Pr«*eeution. — Junt 5. 



I h 



recently been at Uorehead Cinr, 
where I have been working under ttx. 



Dii,-ll. While there, 1 discoTered a letter 
Ihiniing in the water when we wera at work, 
,iiul called his attention to it The letter 
xhi, li iias been read is the same as was 
giii'ki'il up; and I identify the envelope as the 
pniiic. We found it either on the Ist or 
2d of May last 



THE "LON" LETTER 

ChAKLE:) DaWBOK. 

Jbr Iht Froiecvlion, — Jvne 2. 

am a clerk at the National Hotel !■ 

city. In lookingamongthe initialsfbra 

r for a gentleman whose name begins witk 

fi, I found a letter addressed " J. W. B.'' 



u 



THB *'LOH LXmB. 



» 
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I struck me as being rather pe- 

I took the letter unopened to 

ocate Bingham, about the 24th 

M md M fbllowi, ftnd it and the enrelope 

w:] 

DTTBLOFS. 



NftUonal Hotel, 

Waahingtmi. 

li. C. 

South Bkamch Bbjdob, April 6, IMft. 

iTiLKBS : 1 received yours of March 

iplyas soon as practicable. I saw 

idy, and others about the oil specu* 

e subscription to the stock amounts 

nd I add $1,000 myself, which is 

can stand. Now, when you sink 

DKBP enough; don't fail, every 
ids on you and your helpers. If 
et through on your trip, after you 
Tike through Thornton Gap, and 
apon, Romney's, and down the 
d I can keep you safe from all 
or a year. I am clear of all eur- 
>w that infernal Furdy is beat 1 
girl to charge htm with an out- 
ported him to old Kelly, which sent 

shade^ but he suspects to (too) 

1 DOW. Had he better be silenced 
I send this up by Tom, and if he 
unk you will get it the 9th ; at all 
in't be understood if lost I can't 

I have been drunk for two dayi). 
I so much highfalutin next time, 
only Jake will be at Green's with 
Bum this. 

Truly, yours, LON. 

rie sends much love. 

guest at the National Hotel that 
x> whom the initials J. W. B. be- 
John Wilkes Booth. Any letters 
Mr. Booth in full would be put 
E, as he had a room at the house. 
g mere initials, the letter was put 
idry letters for those who had no 
> house. 

ROBBRT PURDT. 

the Prosecution, — June 16. 

n Marshall County, West Virginia, 
^hio River. I have been in the 
he United States since the 11th of 

1861. Since the 23d of August 
) belonged to a scouting company, 
r sisned ** Lon " 1 never saw until 
^lished in the public papers. 1 
owledge whatever by whom it was 
have heard of French, who is re- 

the letter, but I do not know of 
ned Brady living on South Branch. 
a man in that region of country 
I ; his full name is Leonidas Mc- 
iie generally goes by the Dame of 



Lon. I have seen his handwritane. He 
showed me some notes that he said he had 
been black-mailed about The writing of 
the letter resembles hia I am the Purdy re- 
ferred to in the letter. 

I captured a rebel spy a few miles from 
Lon's nouse. I understood he was to meet 
Lon McAleer that day to carry information 
there. I flanked the field and captured him, 
in company with two men named Darnduff, 
and a very reliable colored scout belongins to 
General itelly. Lon McAleer had been play- 
ing both sides, loyal and dislopral ; but as he 
had been lately bragging of his Unionism, I 
thought he would be glad to learn that the 
sreat rebel spy had been captured, so 1 rode 
down to him and told him. He cursed me 
for capturing the man, and said I should 
have taken his money and let him ga He 
said, when he went out and saw a small 
squad of rebels who could do no great dam- 
aee to the railroad, he did not report it; but 
when he saw a force that could operate 
against Cumberland and New Creek, ne al- 
ways reported it A day or two iifter that, I 
overtook a girl near his house. I halted her 
and searches her^ and found her carrying let* 
ters. This was in the winter, in January, I 
think. A charge, such as that alluded to in 
the letter was made against me, but it was 
entirely false, and 1 afterward went to Mc- 
Aleer to get the thing settled. McAleer had 
a white servant named Tom, a deaf man, who 
afterward married this girl. I have heard 
he drinks. 

I do not know any person of the name of 
Green in that neighborhood; but there are 
Greens some seventy or eight miles off, and 
there mav be other families of that name that 
I do not know of. 

The route through Thornton Gap, crossing 
by Capon, Romney's, and down the Branch, 
is an obscure route, of which I never knew 
till lately. It passes right through by Green's 
house at Thornton Gap. Green s reputation 
is that of a very disloyal man. 

I do not know the Sue Gutlirie mentioned, 
but I have ascertained that she is a lady who 
lived with Mr. French. I once wrote a letter 
to French, warning him that some deserters 
from our army were going to commit robbery 
at his house. It was then that McAleer told 
me that French was his father-in-law. 

Cross-examined by Mb. Aiken. 

I am acting for the Government as detec- 
tive and scout I have been charged with 
writine that letter myself. I was at South 
Branch Bridge in January last South Branch 
empties into the Potomac River, and is from 
twenty-one to twenty-three miles from Cum 
berland. There is a railroad through South 
Branch to Cumberland. People at South 
Branch Bridge are not in the habit of taking 
their letters to Cumberland to mail. They 
generally take them to Green 8pT\!\% Bi^x^^ 
about one and tbie^louTtha tD\\«a bXmti^ 
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THB CONSPIRACY TRIAL. 



PLOT TO CAPTURE. 



Samuel Kxapp Chester. 
For the Prosecution. — May 12. 

I am by profedsion an actor, and have 
known J. Wilkes Booth a ^reat many years. 
For six or seven years I liave known him 
intimately. In the early part of November 
last I met him in New York, and asked Iiim 
why he was not acting. He told me that he 
did not intend to act in this portion of the 
coantry again; that he had taken his ward- 
robe to Canada, and ' intended to run the 
blockade. I saw him again on the 24th or 
25th of November, about the time we were 
to play " Ju/iW Ccuar" in New York, which 
we did play on the 25th. I asked him where 
his wardrobe was; he said it was still in 
Canada, in charge of a friend. I think he 
named Kartin in Montreal. 

He told me he had a bi^ speculation on 
hand, and asked me to go m with him. 1 
met him on Broadway as he was talking 
with some frienda They were jokinz with 
him about his oil speculations. After ne left 
them, he told me he had a better speculation 
than that on hand, and one they wouldn't 
laueh at Some time after that I met him 
agam, and he asked me how I would like to 
go in with him. I told him I was without 
means, and therefore could not He said 
that didn't matter; that he always liked me, 
and would furnish the means. He then re- 
turned to Washington, from which place I 
received several letters from him. He told 
me he was speculating in farms in lower 
Maryland and Virginia; still telling me that 
he was sure to coin money, and that I must 
go in with him. 

About the latter part of December, or early 
in January, he came to New York, and called 
on me at my house, No. 45 Grove Street He 
asked me to take a walk with him which I 
did. We went into a saloon known as the 
** House of Lords," on Houston Street, and 
remained there perhaps an hour, eating and 
drinking. We afterward went to another 
saloon under the Revere House, after which 
we started up Broadway. He had often 
mentioned his speculation, but would never 
mention what it was. If I would ask him, 
he would say he would tell me by-and-by. 
When we came to the corner of Bleecker 
Street, I turned and bade him good night 
He asked me to walk further with him, and 
wc walked up Fourth Street because he said 
Fourth Street was not so full of people as 
Broadway, and he wanted to tell me about 
that speculation. When we got into the un- 
frequented portion of the street, he stopped 
and told me that he was in a large conspiracy 
to capture the heads of the Government, in- 
cluding the President, and to take them to 
Richmond. I asked him if that was the 
speculation that he wished me to go into. 
lie said it waa. I told him I could not do it; 



that it was an impossibility; and asked hin 
to think of my familv. He said he had twi 
or three thousand dollars that he could Icavi 
them. He urged the matter, and talked wit! 
me, I suppose, half an hour; but I still re 
fused to give my assent Then he said t< 
me, *' You will at least not betray me; " am 
added, *' You dare not" He said he couU 
implicate me in the affair any how. Tb< 
party he said were sworn together, and if ] 
attempted to betray them, I would be hunte< 
down through life. He urged me further 
saying I had better go in. I told him **No,' 
and bade him good night, and went homa 

He told me that the affair was to taki 
place at Ford's Theater in Washington, am 
the part he wished me to play, in carryiiu 
out this conspiracy, was to open the baci 
door of the theater at a signal. He urgec 
that the part I would have to play would b< 
a very easy affair, and that it was sure to sue 
ceed, but needed some one connected or ao 

auainted with the theater. He said ever] 
lin^ was in readiness, and that there wen 
parties on the other side ready to co-operat4 
with tliem. By these parties I understooc 
him to mean the rebel authorities and othen 
opposed to our Government He said then 
were from fitly to one hundred persons eQ* 
gaged in the conspiracy. 

He wrote to me again from Wasbingtoi 
about this speculation; I think it must havi 
been in January. I did not keep my letters 
Every Sunday I devoted to answering mj 
correspondence and destroying my letters. 

In January I got a letter from him, sarini 
I must come. Tliis was tlie letter in whici 
he told me his plan was sure to succeed. ] 
wrote back, saying that it was impossible 
and I would not come. Then by return mail 
I think, I got another letter, with fifty dollan 
inclosed, saying, I must come, and must b( 
there by Saturday niglit I did not go, noi 
have I been out of New York since laai 
summer. The next time he came to Nei 
York, which I think was in February, h< 
called on me again, and asked me to take f 
walk with him, and I did so. He then tolc 
me that he had been trying to get anothei 
party, one John Matthews, to join him, anc 
when he told Matthews what he wanted, thi 
man was very much frightened, and would 
not join him ; and he said he would not hav< 
cared if he had sacrificed him. I told him 
I did not think it was right to speak in thai 
manner. He said no; but Matthews was a 
coward, and was not fit to live. He then 
urged me again to join, and told me I most 
do so. He said there was plenty of monejf 
in the affair; and that, if I joined, I nevei 
would want for money again as long as I 
lived. He said the President and some of 
the heads of the Government came to th€ 
theater very frequently during Mr. Forrest's 
engagements. I desired him not to again 
mention the affair to me, but to tliink of m/ 
poor family. He said he would ruin me is 



booth's on. 8PXCULATI0NS. 
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t>fe8B]on if I did not go. I told him 
d not help that, and begged him not to 
>n the affair to me. 

en he found I would not go, he said he 
ed my mother and respected my wife, 
le was sorry he had mentioned this 
to me; but told me to make my mind 
&iid he would trouble me no more. I 
retam^ him the money he had sent 
lie told me he would not allow me to 
but that he was so very short of funds, 
kat either he or some other party must 
Richmond to obtain means to carry out 
lesigna 

Pricuiy, one week previous to the assas- 
m, I saw him again in New York. We 
in the ** House of Lords," sittins at a 
We had not been there long before 
slaimed, striking the table, "What an 
int chance I had to kill the President, 
had wished, on inauguration day I" 
id he was as near the President on 
ay as he was to me. 

OroM-examination by Ma. EwxKO. 

th spoke of the plot to capture the 
ent, not to assassinate him, and to 
lim to Richmond. By the expression 
r side," I understood him to mean 
the lines — across the Potomaa 
th did not say any thing as to the means 
1 provided or proposed to provide for 
ctiDg the President after he should be 
On one occasion he told me that he 
illing off his horses; that was after he 
Id me he had given up this project of 
.pture. It was, I think, in February 
le said he had abandoned the idea of 
ing Uie President and the heads of the 
nnient The affair, he said, had fallen 
;h, owing to some parties backing out 
I on Friday, the 7th of April, one week 
at to the assassination, that he said 
an excellent chance he had had for 
r the President 



That is all that he ever absolutely purchased. 
There was money spent for expenses on this 
lease, previous to his purchase of the land 
interest He never realized a dollar from 
any interest possessed in the oil region. Hia 
speculations were a total loss. 

The first interest he acquired in any way 
was in December, 1863, or January, 1864. I 
accompanied him to the oil regions in June, 
1864, for the purpose of taking charge of hia 
business there. The whole amount invested 
by him in this Alleghany River property, in 
every way, was about $5,000, and the other 
investment was about $1,000, making $6,000 
in all 

His business was entirely closed out there 
on the 27th of September, 1864. 

One of the conveyances was made to hia 
brother, Junius Brutus Booth, which was 
without compensation ; but a consideration 
was mentioned in the deed. The other 
transfer was to me, and it was done in con- 
sideration of my services, for which I never 
received any other pav. There was not ft 
dollar paid to J. Wilkes Booth at all for 
these conveyances, and he paid all the el- 
penses on the transfer and tne conveyances. 



GOTH'S OIL SPECULATIONS. 

JOSBPH H. S1MOND& 

Fw the Prosecution, — May 13. 

18 acquainted with J. Wilkes Booth in 
etime, and was his business agent, par- 
rly in the oil region. 1 did some little 
fls for him in the City of Boston, but it 
ery little, and was entir^y closed up 

I left there: 

Booth's interest in the oil speculations 
9 follows: He owned a thira undivided 
3t in a lease of three and a half acres 
i All^hany River, near Franklin. The 
nterest coat $4,000. He paid $2,000— 
eing one-half of it He also purchased, 
,000, an interest in an association there 
g an andifided thirtieth of a. contract 



JACOB THOMPSON'S BANK ACCOUNT. 



RoBBRT Anson Campbbll. 
For the Prosecution, — May 20. 

I reside in Montreal, Canada, and am first 
teller of the Ontario Bank, of that city. 

I know Mr. Jacob Thompson very well. 
His account with the Ontario Bank I hold 
in my hand. It commenced May 30, 1864, 
and closed April 11, 1865. Prior to May 
30th, he left with us sterling exchange, drawn 
on the rebel agents in Liverpool, for collection. 

The first advice wc had was May 30th, 
when there was placed to his credit £2,061 
ns. Ud, and £20,618 lis, 4d,, amounting to 
$109,965.63. The aggregate amount of the 
credits is $649,873.28, and there is a baUnce 
still left to his credit of $1,766.23; all the 
rest has been drawn out Since about the 
first of March he has drawn out $300,000, in 
sterling exchange and deposit receipts. On 
the 6tn of April last there is a deposit re- 
ceipt for $180,000. The banks in Canada 
give deposit receipts, which are paid when 

g resented, upon fifteen days' notice. On the 
th of April he drew a bill of £446 12«. U, 
and on the same day £4,000 sterling. On 
the 24th of March he drew $100,000 in ex- 
change; at another time $19,000. This ster- 
ling exchange was drawn to his credit, and 
alao the deposit receipt 

Mr. Jacob Thompson has left Montreal 
sinoe the 14th of April last I heard him 
say that he was going away. He usci4 to 
come to ^e bank two or three times a week, 
and the iMt time be ^aa in \it |^n^ %i ^^«». 
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to the hotel-keeper, which I cashed, and he 
then left the hotel Hie friends stated to me 
that he was going to Halifax, overland. Nav- 
igation was not open then, and I was told 
that he was going overland to Halifax, and 
thence to Europe. 1 thought it strange at 
the time that he was going overland, when 
by waiting two weeks longer he could have 
taken the steamer; and it was talked of in 
the bank among the clerks. 

The account was opened with Jacob 
Thompson individually; the newspaper re- 
port was that he was financial agent of the 
Confederate States. We only knew that he 
brought Southern sterling exchange bills, 
drawn on Southern agents in the old coun- 
try, and brought them to our bank for col- 
lection. How they came to him we did not 
know. He was not, as far as I know, en- 

Saged in any business in Canada requiring 
iiese large sums of money. He had other 
large money transactions in Canada. I knew 
of one transaction of $50,000, that came 
through the Niagara District Bank, at St 
Catherines; a check drawn to the order of 
Mr. Clement C. Clay, and deposited by him 
in that bank; they sent it to us, August 16, 
1864, to put it to their credit 

Thompson has several times bought from 
us United States notes, or greenbacks. On 
Auffust 25th he bought $15,000 in ^cen- 
backs, and on Jul^ 14th, $19,125. This was 
the amount he paid in gold, and at that time 
the exchange was about 55. 1 could not say 
what the amount of greenbacks was, but that 
is what he paid for it in gold. On March 
14th, last, he bought $1,00U worth of green- 
backs at 44|, for which he paid $552 20 in 
gold. On the 20th of March he bought 
£6,500 sterling at 9J. He also bought drafts 
on New York in several instances. 

J. Wilkes Booth, the actor, had a small 
account at our bank. I had one or two 
transactions with him, but do not remember 
more at present He may have been in the 
bank a dozen times ; and 1 distinctly remem- 
ber seeing him once. He has still left to his 
credit $455, arising from a deposit made by 
him, consisting of $200 in $20 Montreal bills, 
and Davis's check on Merchants' Bank of 
$255. Davis is a broker, who kept his office 
opposite the St Lawrence Hall, and is, 1 
think, fVom either Richmond or Baltimore. 
When Booth came into the bank for this 
exchange, he bought a bill of exchange for 
£61 and some odd shillings, remarking, ** ] 
am going to run the blockade, and in case I 
shotiid be captured, can my capturers make 
use of the exchange?" I told him th^ 
could not unless he indorsed the bill, which 
was made payable to his order. He then 
said he would take $300, and pulled out (hiit 
amount, I think, in American gold. I figured 
up what $300 would come to at the irate of 
exchange — I think it was 9X — and gave him 
A bill of exchange for £6i and«ome"odd 
mbiJliaga. i i ' 



[The bilb of ezcluinse fonod <m Booth*! tedy at ttt 
time of hU capture were here exhibited to the witoeae.) 

Those are the Ontario Bank bills of ex- 
change that were sold to Booth, bearing date 
October 27, 1864. 



BOOTH AT THE NATIONAL HOTEL. 



G. W. BUKKMt 

For the Ptoseeuthn. — May 12L 

I am a clerk at the National Hotel in this 
city. John Wilkes Booth has been in the 
habit of stopping at that hotel when he came 
to the city. From the register, which 1 have 
examined, I find that Booth was not at the 
National Hotel during the month of October, 
1864. He arrived in the evening of Novem- 
ber 9th, and occupied room **20;" left on an 
early train on the morning of the 11th; re- 
turned November 14th, in the early part of 
the evening, and left on the 16th. Qis next 
arrival was December 12th; left December 
17th by the morning train; he arrived again 
December 22d; left on the 24th ; arrived Dt- 
cember 31 ; left January 10th ; arrived again 
January 12th ; left on the 28th ; arrived again 
February 22d; occupied room '*231," in com- 

Sany with John T. H. Wentworth and John 
(cCuUough. Booth left February 28th in 
8:15 A. M. train, closing his acconnt to date, 
inclusive. His name does not appear on tlie 
register, but another room is assigned to him, 
and his second account commences March 
1st, without any entry on the register of thai 
date. On the 2d, 3d, and 4th he is called al 
8 o'clock A. M. ; 21st of March, pays $50 on 
account and left tliat day on 7:30 P. M. train ; 
arrived again March 25th — room *' 231 ;" took 
teaj and left April 1st on an afternoon train: 
amved April 8th, room *'228," and remained 
there until the assassination of the President 

[The attfintion of the wttneee was direeted to the priaoa- 
61*8 at tho bar.] 

The only one of the accused I know is the 
one with the black whiskers and imperial, 

[pointing to the accused. Michael O'Laughlin.] 
do not know his name, but know him by 
sight He frequently called on Booth at the 
hotel. 1 do not think 1 saw him the last 
few days of Booth's stay there. 

[A certiflcd memorandum of the above datea, eoplid 
from the reciator of the National Hotel, waa here ofluid 
in eTidence.y 



JEFF. DAVIS AND THE ASSASSINA- 
TION. 



• I 



Lbwis F. Batbs. 

For the Proseeutum. — Majf 30. 

I reside in Charlotte, N. C, where I have 
resided a little over four yeara I am 8aper> 
intendent of the Southern Express Company .* 
for the State of North Carolina. I am a 
native of Massachnsetta On the i9Ui of 
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April, Jeffenon Davit stopped at my hoase 
in Charlotte, when he made an address to the 
people from the steps of mv house. While 
speaking, a telegram from John 0. Breckin- 
ndge was handed him. 

[TIm followliis Ukcma wu h«r« read to the Oommli- 
iion:] 

Oauxsboro, April 19, 1865. 
His ExeelUney President Davis: 

President Lincoln was assassinated in the 
theater in Washington on the night of the 
11th instant Seward's house was entered on 
the same night, and he was repeatedly stabbed, 
and is probablr mortally wounded. 

JOHN C. BRECKINRIDOK 

In concluding his speech, Jefferson Davis 
read that dispatch aloud, and made this re- 
mark, " If it were to be done, it were better 
it were well done." I am quite sure these are 
the words he used. 

A day or two afterward, Jefferson Davis 
and John C. Breckinridge were present at my 
house* when the assassination of the President 
was the subject of conversation. In speak- 
ing of it, John C. Breckinridge remarked 
to Davis, that he regretted it very much; 
that it was very unfortunate for the people 
of the South at that time. Davis replied, 
*^Well, General, I don't know, if it were to 
be done at all, it were better that it were well 
done ; and if the same had been done to Andy 
Johnson, the beast, and to Secretarv Stanton, 
the job would then be complete.' No re- 
nark was made at all as to the criminality 
•f the act, and from the expression used by 
John C Breckinridge, I drew the conclusion 
that he simply regarded it as unfortunate for 
Um people of the South at that time. 



J. C. COURTNBT. 

At the Prosecution, — May 30. 

I reside in Charlotte, N. C, and am en- 
nged in the telegraphing business, in connec- 
ioB with the Southern Express Company. 

The telegram to which Mr. Bates has just 
Icstifled is a trie copy of the message that was 
temnemitted to Jeflbnon Davis on Uie I9th of 
April last, and simed John C. Breckinridge. 
I was standiDg hj the operator when the 
mcasage was received. Jefi^erson Davis re- 
eeived the message at Mr. Bates's house in 
Charlotte, to which place he had come from 
(heensbarg or Concord, where he had stopped 
the night before. 

Jambs EL Russblu 

For ike Proteeution, — June 9. 

I reside in Springfield, Mass. I have 
known Lcrwis F. Bates for about twenty-five 
Mara For the last five years I have not 
kaown any thing of his whereabouts, until I 
leuned ftom him that he had been living in 
Chariotte, N. C. He was in business as bag- 
f^ge-ouMler on the Wettsm Railroad| Massa- 



chusetts, while I was conductor, and I never 
heard any thing against his reputation for 
truth. 

William L. Cbana 
For the Prosecution, — June 9. 

I am the agent of Adams's Express Com- 
pany in New York Eastern Division. I have 
known Lewis F. Bates since 1848, and have 
never heard any thing against his reputation 
as a man of truth and integrity. 

Daniel H. Wilcox. 

For the Prosecution, — June 9. 

I left the South a year ago last April. I 
have known Mr. L. F. Bates for two or three 
years quite intimately; he occupied a position 
of great trust and responsibility, and is a man 
of truth and integrity. He bore the best 
reputation possible. His character is without 
reproach, as far as I know. 

Jules Soule. 

For the Prosecution. — June 9. 

I reside in the city of New York at 
present; for the past few years I have lived 
in Columbia, S. C. I knew Mr. L. F. Bates; 
ho bore the reputation of a truthful and re- 
liable man, in every respect, to the best of 
my knowledge. We have been intimately 
connected in business for the last three or 
four years. The position he occupied was 
one of high responsibility and trust. 

Major T. T. Eokert. 
For the Prosecution, — June 9. 



Mr. L. F. Bates was brought here by the 
order of the Secretary of War. 



PLOT TO DESTOY STEAMERS, GUN- 
BOATS, ETC. 

Rev. W. H. Ryder. 

For the Prosecution, — May 18. 

I reside in Chicago. On the 9th of April 
I left that city for Richmond, Va.; arrived 
there the 14th, and remained there until the 
21st of that month. While there I visited 
the State Capitol, and found the archives of 
the so-callea Confederate States scattered 
about the floor; and, in common with others, 
took as manv of these as I chose. I colloctctl 
quite a number of papers in different rooms 
and from among the rubbish. There were 
one or two persons with me, and, as we 
handled the papers, any thing that seemed 
important or interesting we put into our 
pocketa Among the papers so found waa 
this letter. 
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[Th« following latter wu thea read and offor«d In erl- 
denoe :] 

BiOMMOKD, Febnutrr 11, IMS. 

His Excellency Jefferson Davis^ Pres*t C. S. A, 
Sib: When Senator Johnson of Missouri 
and myself waited on you a few days since, 
in relation to the prospect of annoying and 
harassing the enemy by means of burnine 
their shippine, towns, etc., there were seversil 
remarks made by you upon the subject that 
I was not fully prepared to answer, but which, 
upon subsequent conference with parties pro- 
posing the enterprise, I find can not apply as 
objections to the scheme. 

1. The combustible material consists of 
several preparations and not one alone, and 
can be used without exposing the party using 
them to tlie least danger of detection what- 
ever. The preparations are not in the hands 
of McDaniel, but are in the hands of Pro- 
fessor McCullough, and are known but to 
him and one other party, as I understand. 

2. There is no necessity for sending persons 
in the military service into the enemy's coun- 
try; but the work may be done by agents, 
and, in most cases, by persons ignorant of the 
facts, and therefore innocent agents. 

I have seen enough of the elects that can 
be produced to satisfy me, that, in most cases, 
witnout any danger to the parties engaged, 
and in others but very slight, we can — 1. 
Burn every vessel that leaves a foreign port 
for the United Statea 2. We can burn every 
transport that leaves the harbor of New 
York or other Northern port, with supplies 
for the armie^ of the enemy in the South. 
3. Burn every transport and gunboat on the 
Mississippi River, as well as devastate the 
country of the enemy, and fill his people with 
terror and consternation. I am not alone of 
this opinion, but many other gentlemen are 
as fully and thoroughly impressed with the 
conviction as I am. I believe we have the 
means at our command, if promptly appro- 
priated and energetically applied, to demor- 
alize the Northern people in a very short time. 
For the purpose of satisfying your mind upon 
the subject, I respectfully, but earnestly, re- 
quest that you will have an interview with 
general Harris, formerly a member of Con- 
gress from Missouri, who, I think, is able, 
from conclusive proofs, to convince you that 
what I have suggested is perfectly feasible 
and practicable. 

The deep interest I feel for the success of 
our cause in this struggle, and the convictiou 
of the importance of availing ourselves of 
every element of defense, must be my excuse 
for writing yon, and requesting you to invite 
General Harris to see yon. If you should see 
proper to do so, please signify the time when 
It will be convenient for yon to see him. 

I am, respectfully, your obedient servant, 

W. 8. OLDHAM. 

TKOOBSmiENT. 

Hon. W. S. Oldham. Richmond, February 
12, 1865. In relaUon to plana and means for 



burning the enemy's shipping, towns, etc 
Preparations are in the hands of Professor 
McCullough, and are known to only one other 
party. Asks the President to have an in- 
terview with General Harris, formerly & 
member of Congress from Missouri, on the 
subject 

SECOND nn>ORaKMENT. 

Secretary of State, at his convenience, please 
see General Harris, and learn what plan he 
has for overcoming the difficulty heretofore 
experienced. J. D. 

20 Feb'y. '65. 

Rec'd Feb'y 17, 1865. 

John Potts. 

Fdt the PraeeeuHofL — May 18. 

I am chief clerk in the War Department, 
which position I have filled for upward of 
twenty years. While Jetferson Davis was 
Secretary of War, I had abundant opportuni- 
ties of becoming acquainted with his hand- 
writing, and became perfectly familiar with 
it In my belief, the indorsement on that 
letter just read is in his handwriting. 

Nathan Riob. 

J*\>r the Prosecution. — May 18. 

I was requisition clerk eight years ago, 
when Jefferson Davis was Secretary of War, 
and every day he had to sign the requisitions 
that came to me. The indorsement on the 
letter signed W. S. Oldham, I should think, 
was in the handwriting of Jefferson Davia 
I had ample opportunities of becoming ac- 
quainted with his handwriting, seeing from 
ten to twenty-five signatures of his every day, 
and sometimes they were signed in my pres- 
ence. 

Joshua T. Owbn. 

For the Prosecution, — May 18. 

I have known Professor McCulloush, I 
suppose, for twenty years; he was ProMSBor 
of Chemistry at Princeton College. At Jef- 
ferson College, Pennsylvania, where 1 grad- 
uated about 1839 or 1840, he was Professor 
of Mathematics^ and if my recollection serves 
me, he was Assayer at the Mint, PhiladelphiiL 
He has, I believe, been at Richmond during 
the rebellion, in the service of the Confed> 
erates. He had attained some distinction as 
a chemist, perhaps more in that than in any l 
thing else. ' 



Gbnbral Alexander J. Hamilton. 

For the Prosecution, — May 20. 

I am a citizen of the State of Texas, and 
was formerly a member of Congress from 
that state. I am perfectly familiar with tht 
handwriting of Williamson S. Oldham. Ths 
letter which has just been introdaced in evi- 
dence, signed W. S. Oldham, is in hit hand* 
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writing. At the time of wpting this letter, 
he was a member of the Senate of the. so- 
called Confederate States. I so conclude, 
because I was present, in 1861, when he was 
elected for six years, by the rebel Legislature 
of Texas, to a seat in Uie Senate of uie rebel 
(roiremment, and since then I have seen re- 
portji of many speeches of his, and resolutions 
and bills introauced by him into the rebel 
Senate. 



DESTRUCTION OF STEAMBOATS, Etc. 

Edward Fbazebs. 

For the Prosecution. — June 8. 

I am a steamboat man, and have been 
making St Louis my home for the last nine 
or ten years. During 1864 I knew of the 
operations of Tucker, Minor Majors, Thomas 
L. Clark, and Colonel Barrett of MiBsouri, 
for burning boats carrying (Government freight, 
transports, and other vessels on the Missis- 
sippi, Ohio, and other rivers. These men 
were in the service of the Confederate Gov- 
ernment I knew of the following steamboats 
having been been burned bv the operations 
of these parties: the Imperial, Hiawatha, the 
Kobert Campbell, the Louisville, the Daniel 
G. Taylor, and others, besides some in New 
Orleans that I do not know the name of 
The Imperial was one of the largest and 
finest transports on the western waters. In 
the cane of the burning of the Robert Camp- 
bell, which was destroyed in the stream, when 
nnder way, at Milliken's Bend, twenty- five 
miles above Vicksburg, there was a consid- 
erable loss of life. The agent who destroyed 
this boat was on board. These boats were 
til owned by private individuala 

The operations of these men were to in- 
clade Government hospitals, store-houses, and 
every thing appertaining to the army. A 
United States hospital at Ixiuisville was 
burned in June or July of 1864. I do not 
know who burned it, but a man named Dil- 
finebam claimed compensation for it 

f was in Richmond from the 20th to the 
SSth or 26th of August last, when I had an 
interview with the rebel Secretary oU War, 
the Secretary of State, and Mr. Jefferson 
Bavia Thomas L. Clark, Dillingham, and 
m2rtelf called there in connection with the 
boat burning, and put in claims to Mr. James 
A. Seddon, the rebel Secretary of War. Mr. 
Clark introduced me to Mr. Seddon. Tie told 
me that he had thrown up that business ; that 
it was now in the hanas of Mr. Beniamin. 
We went to him, and Mr. Benjamin looked 
tt the papers we broueht him, and asked me 
if I knew any thing about them. I told him 
that I did, and that I believed they were all 
Tighi He asked me if I was from St Louis ; 
I told him I was. He then asked Mr. Clark 
if he knew me to be all ri^ht, and he said I 
had been re pre se nted to him by Mr. Majors 



as being all right' Mr. Benjamin told us all 
three to call next dav. We did so, when he 
said he had shown tnose papers to Jefferson 
Davis, and he (Benjamin) wanted to know 
if we would not take $^^0,000 and sign re- 
ceipts in full. We told him we would not 
Mr Benjamin then said that if Dillingham 
was to claim this in Louisville, he wanted a 
statement of it We went back to the hotel, 
and I wrote the statement myself It read 
that Mr. Dillingham had been hired by Gen- 
eral Polk, and that he lind been sent to 
Louisville expressly to do that work — namely, 
burn the hospital. It was tlien talekdover, 
with Mr. Benjamin, and we made a settle- 
ment with him for $50,000; $35,000 down in 
gold, and $15,000 on deposit, to be paid in 
Tout months, provided the claims proved cor- 
rect The money was paid by a draft on 
Cohimbia for $34,800 in gold, and $200 in 
gold we got in Richmond. We received the 
gold on the draft at Columbia. 

While at Richmond Mr. Benjamin told me 
that Mr. Davis wanted to see me. I went in 
with Benjamin to see Mr. Davis, and we sat 
and talked. The conversation first was about 
what was called the Long Bridge, between 
Nashville and Chattanooga. Mr. Davis 
wanted to know what I thought about de- 
stroying it He said they had been think- 
ing about it, and of sending some one to have 
it done. I told him I knew of the bridge, 
though I did not, for I had never been there; 
but I did not know what to think about de- 
stroying it He said I had better study it 
over. Finally, I told him I thought it could 
be done. Mr. Benjamin, I believe it was, 
who first remarked that he would give 
$400,(XK) if that bridge was destroyed, and 
asked me if I would take charge of it. I 
told him I would not, unless the passes were 
taken away from those men that were now 
down there; and Mr. Davis said it should be 
done. The conversation then turned on the 
burning of the Ftoamboats. I told Mr. Davis 
that I did not think it was any use burning 
steamboats, and he said no, he was going to 
have that stopped. The next day I saw an 
order in the paper taking away passes issued 
on or before the 23d of August These passes 
were permits to do this kind of work. 

I asked Mr. Davis if it would make any dif- 
ference where the work of destroying bridges 
was done. He said it did not; it might be 
done in Illinois, or anv place; that we might 
destroy railroad briJges, commiBsary and 
quarter-master stores — any thing appertain- 
ing to the army, but as near Sherman's base 
as possible; that Sherman was the man who 
was doing more harm than any body else at 
that time. 

I presume Mr. Davis knew that the pay I 
received was for the work I had done; he 
knew I had received monev there. 

The papers we presented were statements 
written out by Mr. Clark, of the services 
rendered and Uie amount claimed. 
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Kr. DaviB seemed fully aware of what we 
had done, and he did not condemn it Mr. 
Majors and Barrett belonged to an organiza- 
tion known as the 0. A. K., or Onler of 
American Knights. 

Q. Will you state, if you think proper to 
do so, whether you are also a member of 
that order? You are not bound to state it, 
if the answer will criminate y^u in any way. 

[The witnoM declined to answer.] 

I understood that Colonel Barrett held the 
position of Adjutant-General of this organi- 
zation, of the Sons of Liberty, for the State 
of Illiiioia I do not know that Migors and 
Barrett were in Chicago in July last, but Mr. 
Majors left St. Louis, either in June or July, 
to go to Canada, and I presume went there 
by way of Chicago. 



THE CITY POINT EXPLOSION. 



Brio.-Gbk. E. B. Townsbnd, U. S. A. 
For the Prosecution. — June 12. 

I was well acquainted with 0. J. Rains, 
who resigned as Lieutenant-Colonel of the 
Fifth Raiment of United States Infantry in 
186L He has, I understand, since then been 

Brigadier-General in the rebel service. I 
am acquainted with his handwriting, and, to 
the best of my knowledge and belief, the sig- 
nature to the indorsement now shown to me 
is in his handwriting. 

[ The followinjc letter, with the indorMment, wu then 
read and put in evidence:] 

RiCHMOKD, December 16, 1864. 
Capt. Z. Mc Daniel^ Com ding Torpedo Co.: 

Captain: I have the honor to report that, 
in obedience to your order, and with the 
means and equipment furnished me by you, 
I left this cit^ 26th July last, for the line of 
the James River, to operate with the " Hozo- 
logical Torpedo" against the enemy's vessels 
pavi^tine that river. I had with me Mr. R. 
K. DiUard, who was well acquainted with the 
localities, and whose services I engaged for 
the expedition. On arriving in Isle of Wight 
Cdunty on the 2d of August, we learned of 
immense supplies of stores being landed at 
Cit^ Point; and, for the purpose, by stratagem, 
of mtroducin^ our machine upon the vessels 
there dischargmg stores, started for that point 
We reached there before daybreak, on the 
9th of August last, with a small amount of 
provisions, having traveled mostly by night, 
and crawled upon our knees to pass the east 
picket line. Requesting my companion to re- 
main behind about half a mile, I approached 
cautiously the wharf, with my macnine and 

S:>wder covered by a small box. Finding the 
aptain had come ashore from a barge then 
at the wharf, I seized the occasion to hurry 
forward with my box. Being halted by one 
of the wharf sentinels, I succeeded in passine 
him by representing that the Captam had 
ordered me to conyey the box on board. 



Hailing a man from the bar^e, I put the ma- 
chine in motion, and gave it in his charge. 
He carried it aboard. The magazine con- 
tained about twelve pounds of powder. Re* 
joining my companion, we retired to a safe 
distance to witness the effect of our effort In 
about an hour the explosion occurred. Its 
effect was communicated to anotlier barge 
beyond the one operated upon, and also to a 
large wharf building containining their stores, 
(enemy's,) which was totally destroyed. The 
scene was terriiic, and the effect deafened my 
companion to an extent from which he has 
not recovered. My own person was severely 
shocked, but I am thankful to Providence 
that we have both escaped without lasting 
injury. We obtained and refer you to the 
inclosed slips from the enemy's newspapers, 
which afford their testimony of the terrible 
effects of this blow. The enemy estimate the 
loss of life at fifty-eight killed and one haii- 
dred and twenty-six wounded, but we haTe 
reason to believe it greatly exceeded that 

The pecuniary damage we heard estimated 
at four millions of dollars; but of oouree we 
can give you no account of the extent of it 
exactly. I may be permitted, Captain, hece 
to remark that, in tlie enemy's statement, ft 
party of ladies, it seems, were killed by this 
explosion. It is saddening to me to realise 
the fact that the terrible effects of war induce 
such consequences; but when I remember lb* 
ordeal to which our own women haTe been 
submitted, and the barbarities of the enemj*e 
crusade against us and them, my feelinge are 
relieved by the reflection that while this 
catastrophe was not intended by us, it amounti 
only, in the providence of God, to just re- 
taliation. 

This being accomplished, we returned to 
the objects of our original expedition. We 
learned that a vessel (the Jane Duffield) was 
in Warwick River, and, with the assistance 
of Acting-Master W. H. Hinds, of the Con* 
federate States navy, joined a volunteer part? 
to capture her. She was boarded on the 17to 
September last, and taken without resistance. 
We did not destroy her, because of the effect 
it might have had on the neighboring citizens 
and our own farther operationa At the in- 
stance of the Captain she was bonded, he 
offering as a hostage, in the nature of eecority 
to the bond, one of his crew, who is now 
held as a prisoner of war on this condition in 
this city. 

I n the meanwhile we operated on ihe James, 
as the weather and moon cooperated, bnt 
without other success than the foar with which 
the enemy advanced, and the conaequeoft re- 
tarding of his movements on the river. We 
neared success on several ocoasionsL FindiBg 
our plan of operations diaoovered bj the 
enemy, and our persons made known and 
pursued by troops landed from their boata at 
Smithfield, we deemed it beet to euspend op» 
ations in that quarter and return to report to 
you, officially, our labora. Your oiden wmt 
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to rpmain in the enemy's lines as long as we 
ronld do bo; bat 1 trust this conduct will 
meet your approval. The material unused has 
been safely concealed. I have thus, Captain, 
presented you in detail the operations con- 
aocted ander your orders and the auspices of 
your company, and await further ordera 
Verr respectfully, your obedient servant, 

JOHN MAXWELL. 

IKDOBSEMEXT& 

December 17, 1A64. 

Beport of J. Max well, of Captain Z. Mc- 
DaDiel'sCompanyl Secret Service, of his oper- 
ations on James Biver. 

BcapeotfuUj forwarded to Brigadier-General 
Baiaa. Z. McDANIEL, 

Captain Company A^ Secret Service, 

70B. Bv., RicRMoiro. Va., 1 
December 17, 1^61./ 

Ftr Han. Secretary qf War: 

Present 

Bcapectftxlly forwarded, with remark that 
John Maxwell and R K. Dillard were sent 
by Captain McBaniel into the enemy's lines 
by mj authority, for some such purpose, and 
ue Mippoaition was strong, as soon as the 
tnmendoiis explosion occurred at City Point, 
on the 9th August last, that it was done 
thiOQgh their agency, but, of course, no re- 
port ooald be made until the parties returned, 
which tl|ey did on Wednesday last, and gave 
an aoccmnt of their proceedings. 

Thia succinct narrative is but an epitome 
of their operations, which necessarily implies 
•eereej, for the advantage of this kind of 
mrice, as well as their own preservation. 

John Maxwell is a bold operator and well 
ctlealatcd for such exploits, and also his co- 
a^utor, R K. Dillard. 

G. J. RAINS, 
Brigadier Oeneral^ Sup*t 
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JoHV Caktlin. 
Fbr the Prosecution, — June 27. 

Ircaide at Selma, Alabama, and am a 
frintcr. I was foreman of the Selma Bis- 
paleh in December last 

JTte lUlowliiir ftdTertbement, irarporting to hare been 
dnptd tnm t&» Selma DIapatch, waa then read bjr the 
jMVi Ailvoeftta, and offered In eTidence :] 



** Ova MiLLiox DoLJjkRS Wanted to have 
FkACB BT TBS IsT OP Mabch. — If the citizens 
of tha Soathern Confederacy will furnish me 
with tha cash, or sood securities for the sum 
of one million doflars, I will cause the lives 
of Abfrnham Lincoln, Wm. H. Seward, and 
Andtew Johnson to be taken by the Ist of 
March B«xt This will give us peace, and 
aatiafV tho world that cruel tyrants can not 
liva in a 'land of liberty.' If this i^ not 
ipliahad, nothing will be claimed beyond 



the sum of fifty thousand dollars in advance, 
which is supposed to be necessary to reach 
and slaughter the three villains. 

''I will ^ive, myself, one thousand dollars 
toward this patriotic purpose. Every one 
wishine to contribute will address Box X, 
Cahawba, Alabama. 

'^December 1, 1864." 

That advertisement was published in the 
Selma Dispatch, and, as far as I remember, 
at the date named. It was inserted four or 
five times; the manuscript passed through 
my hands, and was in the nandwriting of 
Mr. G. W. Gayle, of Cahawba, Ala. His 
signature was on the manuscript, to indicate 
that he was the author, and was responsible 
for it I am familiar with his hanawriting. 

The Selma Dispatch had a circulation of 
about eight hundred copies, and exchanged 
with most, if not all, the Bichmond papera 

Mr. Gayle is a lawyer of considerable 
reputation, and is distinguished, even in 
Alabama, for his extreme views on the sub- 
ject of slavery and the rebellion, and as an 
ardent supporter of the Confederacy. 

W. D. Graves. 
For the Prosecution. — June 27. 

I reside in Selma. Alabama, and am a 

Srinter. 1 was en^ged in the oflSce of the 
el ma Dispatch m December last, and 
remember seeing an advertisement published 
in that paper, signed '^X,*' beanng date 
December Ist, 1861, headed, **One Million 
of Dollars Wanted, to have Peace by the 
First of March." I saw the manuscript 
from which the advertisement just testified 
to was set up. It was in the handwriting 
of Colonel G. W. Gayle ; I am well acquainted 
with it, havinff seen it frequently in articles 
we had published l)efore. 



PBOPOSALS TO BID THE COUNTBY 

«'0F SOME OF HEB DEADLIEST 

ENEMIES." 



CoLoxBL B. B. Tebat 
For the Prosecution, — May 221 

I am Chief Commissary of the Army of 
the Ohio, and have recently been on duty in 
the State of North Carolina. The army 
with which I have been connected captured 
a variety of boxes said to contain archives 
of the so-called Confederate States. They 
were delivered up by General Joseph A. 
Johnston, at Charlotte, N. C. 

A letter was sent to General Schofield at 
Baleigh from General Johnston at Charlotte, 
stating that he had in his possesion there 
the records and archives of the Confederacy, 
which he was ready to deliver on General 
Schofield*8 sending an officer to receive 
them. The day following, an officer on the 
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Oeneral's stnfT waa eent to Charlotte, who 
received them and brought them to Raleigh, 
From that point I brought tlieni here, and 
delivered tliem at the War Department to 
Hnjor Eckerl, Acting AaBislanl Secretary of 
War. 

Majob T. T. Eckbbt. 
For tht Proaeeulian.—Ma!i 22, 
Yesterday morning 1 received at the War 
Department certain boxes from Colonel 
Treat, purporting to contain the archives or 
records of llie War Department of the «>■ 
called Confederate States, Some of these i 
boxes, by my direction, have been opened , 
by Mr. Frederick H, Hall, and their contents ' 
have undergone an examination by him, 

Frbdbrice II. Hali.. 
For the Proaeatlion. — JUiiy 22. 
'. opened certain of the boxes deliv- 



oiportantse 



I hi 



ered to Major Eckert, containing the archi 
of the ao-calied Confederate States, From 
the box marked " A4)utant and Inspector- 
General'a Office; Letters received July to 
December, llj<)4," I look this letter. 



.'^',' 



»-■] 









MownwMiBi, WaiTB Sulpmbb BroiSM, V». 
To hit EicelUncy the Preaidtnt of the Confed- 

erate Stale* of Arrurtea : 

Dbab Sir: I have been thinking some 
time that I would make this communication 
to you, but have been deterred from doing 
so on account of ill health. 1 now ofler you 
my services, and if you will favor me in niv 
designs, I will proceed, as soon as my health 
will permit, to rid my country of some of her 
deadliest enemies, by striking at the very 
heart's blood of those who seek to enchain 
her in slavery. I consider nothing dishon- 
orable having such a tendency. All I aak 
of you is to favor me by granting me the 
necessary papers, etc, to travel on while 
within the Jurisdiction of the Confederate 
QovernmenL I am perfectly familiar with 
the North, and feel confident that I can 
execute any thing I undertake. I am just 
returned now from within their lines I am 
a lieutenant io General Duke's command, 
and 1 waa on the raid last Jane in Kentucky 
under General John H. Morgan. I and all 
of my command, excepting about three or 
four, and two commissioned officera, were 
taken prisoners; but finding a good oppor- 
tunity, while being taken to prison, I made 
my escape from them. Dressing myself in 
the earl) of a citiien, I attempted to pass 
out through the mountain; but finding that 
impossible, narrowly escaping two or three 
limes from being retaken, I shaped my 
coursenorthand went through to the Canadas, 
fVom whence, bj the assistance of Colonel 
J, P, Holcombe, I succeeded in making my 
waj around and through tb« blockade; bat 



since my arrival. 

1 was reareil up in the State of Alabama, 
and educated at its university. Both lh« 
Secretary of War and hia assistant, Judgs 
Campbell, are personally acquainted with 
my father, William J. Alston, of the Fifth 
Congressional District of Alabama, having 
served in the time of the old Congress, in the 
years 1M9-50-51. 

If I do any thing for you, I shall expect 
your full confidence in return. If jou do 
this, I can render you and my country very 
Let me^ear from you soon, 
be doing something, and 
having no command at present, all, or nearly 
all, being in garrison, I desire that you favor 
me in this a short time. I would like to 
have a peraonal interview with you, in order 
to perfect the arrangements before starting. 
1 am, very reapectfuUj, 
Your obedient servant, 

LiBCT, W. ALSTON. 

INII0B4KHKNTS, 

A, 1,390. Lieutenant W, AlstoD, Mont 
gomery, Sulphur Springs, Va. TNo datcj 

la lieutenaot in (ienerel Duke a commaad. 
Accompanied raid into Kentucky and was cap- 
tured, but escaped into Canada, from wlieDce 
he found his way back. Been in bad healllL 
Now offers his services to rid the countij 
of some of its deadliest enemies. Asks for 
papers to permit him to travel within the 
jurisdiction of this Govcrntiieni, Would like 

Respectfully referred, by direction of the 
President, to the Honorable Secretary of War, 
BURTON W. HARRISON, 
Pniiate Secretary. 
Received November 29, 1864 
Recorded book A. A. 0. 0., December 15, 
1864. 
A. G. for attention. 
By order, J, A. CAMPBELL, A. S. W. 

Lewis W. Cbaubbblayns. 

For the Proaectition. — May/ 26, 
1 reside at Richmond, Virginia, and have 
been on dulyas a clerk in the War Department 
of the Confederate States. While so acting. 
I became acquainted with the handwriting 
of John A. Campbell, rebel Assistant Seoto- 
tary of War, and late Judge of the Supreme 
Court of the United States; also, with that 
of Burton W. Harrison, the Private Secretarj- 
of Jefferson Davis. 1 have examined the 
letter of Lieutenant W. Alston, and the 
indorsements thereon, and the indorsement, 
" Respectfully referred, by direction of the 
President, to the Honorable Secretary of 
War," is, to the best of my knowledge and 
belief, in the handwriting of Burton W 
Harrison, who was recogniied in Um W*i 
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Office at Richmond as the private secretary to obey implicitly their insiructions. You 
of Jefferson Davia and your men will receive from these pentle- 

The other indorsement, men transportation, and the customary rations 

" A. G for attention *°^ clothing, or the commutation therefor. 

"By order. ' JAMES A. SEDDON, 

[Signed] *' J.' A. Campbell, A. 8. W." Va., June 16. Secretary of War. 

is in the handwriting of Judge Campbell. Bennett H. Young, who was on trial, pro- 
duced that document as liis authority -for the 
acta he did at St. Albans. 



1 



COMMISSI0NS_F0R RAIDER& Hexbv tt. Edson. 

Geobob F. Edmunds. For the Prosecution. — June 10. 

FcT the Prosecution. — May 27. . I reside at St. Albans, Vt, and am an at- 

I reside at Burlington, Vt, and am coun- ^'""^y ^^d counselor at law. I was in 
selor at law. At the recent trial of the St Canada during the judicial investigations m 
Albana raiders that took place in Canada, connection with the St Albans raid, acting as 
I appeared as counsel in behalf of the Gov- counsel in behalf of the bank and the United 
emmentof the United States. States I saw there George N. Sanders Ja- 

In the performance of my duty there, I cob Thompson, Clement C. Clay, and others 
became acquainted with Jacob Thompson, of that circle of rebels. 
William C. aeary, Clement C. Clay, George „ ^ n<^a«* * conversation between George N. 
K. Sanders, and others of that digue. They Sanders and other parties at St John s, m re- 
assomed to be officers of the Confederate gard to movements in the States contemplated 
Government in defending these raiders. I ^Y Y"^ rebel authorities. I made a memo- 
have no personal knowledge of their real randum m my diary of this conversation at 
amhoritj, but they were notoriously under- ^he time. „ , o^ i iu • j 

stood there to be the representatives of the ^ ^" speaking of the so-called St Albans raid, 
rebel cause Mr. Cleary was examined as a George N. Sanders said he was ignorant of it 
witneM on the part of the defendants; he ^^fore it occurred, but was satisfied with it 
lepreaeoted that the persons engaged in this ^e sa.d that it was not the last that would 
Ti!d were acting under the authority of the ^J^cur; but it would be followed up by the 
Confederate Government All those who ^^P^etmg of many other banks, and the burn- 
tcstiiied stood upon that defense. ^"g ^^ many other towns on the frontier, and 

The Tolurae entitled "The St Albans that many Yankee sons of-— -(using a 
Bnders, or Investigation into the Charges course vulgar expression) would be killed. 
ttiinst Lieutenant TBennett H. Young, and "« said that they had their plans perfectly 
3ommand for their acts at St Albans, Vt, ^^^^^^^^^^ ?"^ '"^ ready to sack and burn 
Mthe 19th of October, 1864, compiled by Buffalo Detroit Is ew York, and other places 
L N. Benjamin, B C. L., printed at Montreal ""^ ^^^d deterred them for a time but would 
trrJohnLovell," contains, on page 216, a copy «oon see the plans wholly executed; and any 
of a paper marked R, the original of whicfi preparation that could be made by the Go v- 
vis^en in evidence at the trial, on the part ernrnent to prevent them would not, though 




wpr, and I have no doubt it i- a literal one. ^»^»ch he intended to furnish himself, to ac- 

cSifcUo-incw..tlienr«Ml.ndputineTidence:] conimodate his friends and attorneys; that 

he had employed twenty or thirty counsel in 

PAPBB R. Canada 

__ o ^. Aw.,,«. N Sanders claimed to be acting as an agent 

*''*™^'w?.^™?Skn"""^ 'I of the so-called Confederate Government 

Richmond, Va.. Jane i6. isM.) jj^ g^jj ^j^^j jj^ ^i^d retained the couTisel who 

Tn lAeutauaU Bennett H. Young : h^d acted in the case, and that Mr. Clement 

LBtmnrANT: You have been appointed q Q^y from the Cliflon House, was also to 

temporarily first lieutenant in the provisional ^\^ 

ftxmy fbr special service. 

Yon will proceed, without delay, to the 

British Proviinces, where you will report to PLOT TO BURN NEW YORK CITY. 

Messn. Thompson and Clay for instructions. 

Yon will, under their direction, collect Colonel Martin Burkb. 

topther such Confederate soldiers who have ^^ ^^ Prosecution.^ May 29. 

— iped from the enemy, not exceeding twen ty 



is number, as you may deem suitable for the I knew Robert C. Kennedy, who was 
parpose, and will . . • ^ « • -i^r ^r__i_ ._ 

may be intnuied 

to commit no TlolatTon 
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my preeence, a daj or so before his execu- 
tion. 

[The foUowinc wm then read and pot in eridence:] 
OOinrBSSIOK OF BOBEBT C. KBXVKDY. 

After my escape from Johnson's Island, I 
went to Canada, where 1 met a number of 
Confederates. They asked me if I was will- 
ing to ^o on an expedition. I replied, " Yes, 
if it is in the service of my country." They 
said, "It is all right," but gave no intima- 
tion of its nature, nor did I ask for any. I 
was then sent to New York, where I staid 
some time There were eight men in our 
party, of whom two fled to Canada. After 
we had been in New York three weeks, we 
were told that the object of the expedition 
was to retaliate on the North for the atroc- 
ities in tlie Shenandoah Valley. It was de- 
signed to set fire to the city on the night of 
the Presidential election; but the phospho- 
rus was not ready, and it was put off until 
the 25th of November. I was stopping at 
the Belmont Ilouse, but moved into Prince 
Street I set fire to four places — in Barnums 
Museum, Lovejoy's Hotel, Tammany Hotel, 
and the New England House. The others 
only started fires in the house where each 
was lodging, and then ran off. Had they all 
done as I did, we would have had thirty-two 
fires, and played a huge joke on the fire de- 
partment I know that I am to be hung for 
setting fire to Barnum's Museum, but that 
was only a joke. I had no idea of doing it 
I had been drinking, and went in there with 
a friend, and, just to scare the people, I 
emptied a bottle of phosphorus on the floor. 
We knew it would n't set fire to tlie wood, 
for we had tried it before, and at one time 
concluded to give the whole thing up. 

There was no fiendishness about it After 
setting fire to my four places, I walked the 
streets all night, and went to the Exchange 
Hotel early in the morning. We all met 
there that morning and the next night My 
friend and I had rooms there, but we sat in 
the office nearly all the time, reading the 
papers, while we were watched by the de- 
tectives, of whom the hotel was full. I ex- 
pected to die then, and if I had, it would 
have been all rieht; but now it seems rather 
hard. I escaped to Canada, and was glad 
enouffh when I crossed the bridge in safety. 

I desired, however, to return to my com- 
mand, and started with my friend for the 
Confederacy, via Detroit Just before enter- 
ing the city, he received an intimation that 
the detectives were on the lookout for us, 
and, giving me a signal, he jumped from the 
cars. I did n't notice the signal, out kept on, 
and was arrested in the depot 

I wish to say that kilhng women and 
children was the last thing thought of We 
wanted to let the people of the North under- 
stand that there were two sides to this war, 
sni/ that they can*t he rolling in wealth and 



comfort, while we at the South are beariog 
all the hardships and privationa 

In retaliation for Sheridan's atrocitiefi in 
the Shenandoah Valley, we desired to destroy 
propertv, not the lives of women and chil- 
dren, although that would, of coarse, haye 
followed in its train. 

Done in the presence of 

LiKUT-CoL. MARTIN BURKE, 
And J. HOWARD, Jb. 

March 24, 10:30 P. M. 



INTRODUCTION OF PESTILENCR 



Godfrey Josbph Htams. 
For the Prosecution. — May 29. 

I am a native of London, England, but 
have lived South nine or ten years. During ' 
the past year, I have resided in Toronto, 
Canada. About the middle of December, 
1863, I made the acquaintance of Dr. Black- 
burn ; I was introduced to him by the Rer. 
Stewart Robinson, at the Queen's Hotel, in 
Toronto. 1 knew him by sight previously, 
but before that had had no conversatioD 
with him. I knew that he was a Confeder- 
ate, and was working for the rebellion. Dr. 
Blackburn was then about to take South 
some men who had escaped from the Fed- 
eral service, and I asked to go with him. 

He asked me if I wanted to go South and 
serve the Confederacv. I said I went He 
then told me to come up stairs: he wanted 
to speak to me. He took me up stairs to 
a private room, and pledged his word, as a 
Freemason, and ofiered his hand in friend- 
ship, that he would never deceive me; he said 
he wanted to confide to me an expedition. 
I told him I would not care if I did. He 
said I would make an^independent fortune 
by it, at least $100,000, and get more honor 
and glory to my name than General Lee, 
and be of more assistance to the Confederate 
Government, than if 1 was to take one hun- 
dred thousand soldiers to reinforce General 
Lee. I pledged my word that I would go, 
if I could do any good He then told me 
he wanted me to take a certain quantity of 
clothing, consisting of shirts, coata, and un- 
derclothing into the States, and dispose of 
them by auction. I was to take them to 
Washington City, to Norfolk, and as (kir 
South as I could possibly go, where the Fed- 
eral Government held possession and had the 
most troops, and to sell them on a hot day 
or of a night; that it did not matter what 
money I got for the clothes ; I had juat to 
dispose of them in the best market, where 
there were most troops, and where they 
would be most effective, and then come 
away. 

He told me I should have $100,000 for 
my services; $60,000 of it directly after I 
returned to Toronto ; but he said that would 
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not be a circamstance to what I should get 
lie said I might make ten times $100,000. 

I was to stay in Toronto, and go on with 
nijr legitimate business, until 1 heard from 
him. He told me to keep quiet, and if I 
moved anjwhere, I was to inform Dr. Stuart 



to smuggle the trunks into Boston; The 
next morning I went down with Mr. Hill to 
the vessela 

Mr. Hill had a private conversation with 
Captain McGregor, the captain of the lirnt 
vessel to whom we applied, and he refutsed 



Robinson where I went to, and he would to take the gooda We then went to pee 
telegraph for me, or write to me through Captain John O'Brien of the bark Halifax. 
hioL Some time in the month of May, 1864, 
I went to my work, and worked on until the 
8th day of June, 1864; it was on a Satur- 
day night; I had been out to take a pair 
of boots home to a customer of mine; and 
when I returned home, my wife had a letter 
for me from Dr. Blackburn, which Dr. Stu- 
art Robinson had led in paMsing there. I 
read the letter, and went out to see Dr. Rob- 
inson. I asked him what I was to do about 
it; he said he did not know any thin^ at all 
about it; that he did not want to furnish any 
means to commit an overt act against the 
United States Government. He advised mo 
to borrow from Mr. Preston, who keeps a 
tobacco manufactory in Toronto, enough 
money to take me to Montreal, which I did. 
1 went down to Montreal, and there got 
money from Mr. Slaughter, according to the 
dhrectiona contained in the letter. The letter 
instructed me to proceed from Montreal to 
Halifax to meet Dr. Blackburn ; it was dated 
*" Havana, May 10, 1864.'* I went to Ilal- 



iikz, to a gentleman by the name of Alexan- 
der H. Keith, jr., and remained under his 
care until Dr. Blackburn arrived in the 
steamer Alphia, on the I2th of July, 1864. 
When Dr. Blackburn arrived, he sent to the 



Hill told him that I had some presents in 
my trunks, consisting of silks, satin dresset*, 
etc , that I wanted to take to my friends. 
The Captain and Mr. Hill had a private 
conversation, and when the Captain came 
out, he consented to take them. 1 was to 
give him a twenty -dollar fold piece for 
smugglin£ them in. I put them on board 
the vessel that day, and he stowed them 
away. The vessel laid five days at Bottton 
before he could get a chance to get them oft*, 
but he finally succeeded in gettine them off, 
and expressed them to Phifadelpuia, where 
1 received them, and brought thepi to Bal- 
timore. 1 then took out the goods, which 
were very much rumpled, smoothed them 
out, and arranged them, bought some new 
trunks, and repacked them, and brought 
them to this city. 

Dr. Blackburn, by way of caution, asked 
me before leaving if I had had the yellow 
fever; and on my saying **No," he said, 
" You must have a preventive against 
catching it^ You must get some camphor 
and chew it, and get some strong cigars, the 
strongest you can get, and be sure to keep 
gloves on when handling the things." He 
;ave me some cigars that he said he had 



vriien l;r. iSlackburn arrived, he sent to the gave me some cigars tnat ne said he had 
Farmer's Hotel, where I was staving, for me. brought from Havana, which he said were 



I went to see him, and he told me that 
Che goods were on board the steamer Alphia, 
and that the second officer on the steamer 
would go with me and get the goods off, as 
they bad been smuggleil in from Bermuda 



strong enough for any thing. 

When I arrived in this city, I turned over 
five of the trunks to Messrs. W. L. Wall & 
Co., commission merchants in this city, and 
four to a man by the name of Myers from 



ICr. Hill, tlie second officer, told me to get Boston, a sutler in Sigel's or Weitzel's 
an express wagon and take it down to Cu- division. He said he had some goods which 
naid'a stearoboEit wharf; I did so, and there he was going to take to Newbern, North 
got eight trunks and a valise. I was directed Carolina, and ' ~ - ' 
to take them to my hotel, and put them in 
a private room. I put them in Mr. Doran*s 
pnTate sitting-room. 

I then went around to Dr. Blackburn and 
cold him I had got the gooils off the steamer. 
He told me tliat the five trunks tied up with 
ropes were the ones for me to take, and asked 
me if I would take the valise into the States, 
and Mend it by express, with an accompany- 
inff letter, as a donation to President Lin- 
eoTn. I objected to taking it, and refused 
to do it I then took three of the trunks 
and the valise around to his hotel. He was 
Chen staying at the Halifax Hotel. The 
tmnka had Spanish marks upon them, and 
be told roe to scrape them off; and that Mr. 
Bill would go with me the next morning, 
and make arraneements with some captain 
of A veeael to take them. There were two 
vessels there running to Boston, and I was 
to make an arrangement with either of them 



Carolina, and 1 told him that I had a lot 
of goods that I wanted to sell, and to make 
the best market I could for them, 1 would 
turn them over to him on commission. I 
also told him I would shortly have more, 
and mentioned that I had disposed of some 
to Wall & Co., of this city. Dr. Blackburn 
told me, when I was making arrangements, 
that 1 should let the parties to whom I 
disposed my eoods know that I would have 
a big lot to sell, as it was in contemplation to 
get together about a million dollars' worth 
of goods and dispose of them in this way. 

Dr. Blackburn stated that his object in 
having these coods disposed of in different 
cities, was to destroy the armies or anybody 
that they came in contact with. All these 
goods, he told me, had beer carefully infected 
in Bermuda with yellow fever, small-pox, 
and other contagious diseases. The goo^is in 
the valise, which were intended for President 
Lincoln I understood him to sav. had l>een 
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infected both with yellow fever and em all- 
pox. This valise I declined taking cliargc 
of, and turned it over to him at the Halifax 
Hotel, and I afterward heard that it had 
been sent to the President 

On the tive trunks that I turned over to 
W. L. Wall & Co., I got an advance of $100. 
Among these five trunks there was one that 
was always spoken of by Blackburn to me 
as ** Big No. 2" which he said I must be sure 
to have sold in Washington. 

On disposing of the trunks, I immediately 
lefl Washington, and went straight through 
until I got to Hamilton, Canada. In the 
waiting-room there I met Mr. Holcombe and 
Mr. Clement C. Clay. They both rose, shook 
hands with me, and congratulated me upon 
my safe return, and upon my making a for- 
tune. They told me I should be a gentleman 
for the future, instead of a working-man and 
a mechanic. They seemed perfectly to under- 
stand the business in which I had been 
engaged. Mr. Holcombe told me that Dr. 
Blackburn was at the Donegana Hotel in 
Montreal, and that I had better telegraph to 
him, stating that I had returned. 

As Dr. Blackburn had requested me to 
telegraph to him, as soon as I ^ot into 
Canada, I did so; and the next night, be- 
tween 11 and 12 o'clock, Dr. Blackburn 
came up and knocked at the door of my house. 
I was in bed at the time. I looked out of 
the window and saw Dr. Blackburn there. 
Said he, "Come down, Hyams, and open the 
door; you're like all damned rascals who 
have been doing something wrong — you're 
afraid the devil is after you." He was in 
company with Bennett H. Young. I came 
down and let him in. He asked me how I 
had disposed of the goods, and I told him. 
" Well," said he, " that is all right, as long as 
big No. 2 went into Washington; it will kill 
them at sixty yards distance." I then told 
the Doctor that every thing had gone wrong at 
my home in my absence ; that I needed some 
funds; that my family needed money. He 
said he would go to Colonel Jacob Thompson 
and make arrangements for me to draw upon 
him for any amount of money I required. 
He then said that the British authorities had 
solicited his services in attending to the yellow 
fever that was then raging in Bermuda; that 
he was going on there ; and that as soon as he 
came back he would see me. I went up to 
Jacob Thompson the next morning, and 
told him what Dr. Blackburn had said. He 
said, "Yes; Dr. Blackburn had been there, 
and had made arrangements for me to draw 
$100 whenever it was shown that I had made 
disposition of the goods according to his 
direction." I told him I needed money; that 
I had been' so long away from home that 
every thing I had was gone, and I wanted 
money to pay my rent, etc. He said, "I will 
give you $50 now, but it is against Dr. 
Blackburn's request; when you show me that 
you have sold the goods, I will give you the 



balance." He asked me to give him a 
receipt, which I did: "Received of Jacob 
Thorn |)Son he sum of $50, on account of 
Dr. Blackburn." That was about the Ilth 
or I2th of August last The next day I 
wrote to Messrs. Wall & Co., of Washington, 
desiring them to send me an account of the 
sales, and the balance due me. When I 
received their answer, I took it up to show 
to Colonel Thompson. He then said he was 
perfectly satisfiecl I had done my part, and 
gave me a check for $50 on the Ontario 
Bank. I gave him a receipt: "Received 
from Jacob Thompson $100, in full, on 
account of Dr. Luke P. Blackburn." 

I told Jacob Thompson of the large sum 
which Dr. Blackburn had promised me for 
my services, and that he and Mr. Holcombe 
had both told me that the Confederate Gov- 
ernment had appropriated $200,000 for the 
purpose of carrying it out; but he would not 
pay me any thing more. 

When Dr. Blackburn returned from Ber- 
muda, I wrote to him at Montreal, and told 
him I wanted some money, and that he 
ought to send me some; but he made do reply 
to my letter. I was then sent down to Mon- 
treal with a commission for Bennett H. 
Young, to be used in his defense in the St 
Albans raid case. I there met Dr. Black- 
burn. He said I had written some hard let- 
ters to him, abusing him, and that he had no 
money to give me. He then got into his car- 
riage at the door, and rode off t6 some races, I 
think, and never gave me any more satisfao* 
tion. As I wanted money before leaving for tht 
States, I went to the Clifton House, Niagara. 
Dr. Blackburn told me he had no money 
with him then, but that he would go to Mr. 
Holcombe and get some, as he had Confed- 
erate funds with him. Blackburn said that 
when I returned he would get the money for 
the expedition, from either Holcombe or 
Thompson, it did not matter which. From 
this, and from Holcombe and Clay both 
shaking hands with me, and congratulating 
me at Hamilton upon my safe return, I 
thought, of course, they knew all about it 

I do not know that Dr. Stuart Robinson 
knew of the business in which I was engaged, 
but he took good care of me while I was 
at Toronto, in the fall, and until Dr. 
Blackburn wrote for me in the spring; and 
when he gave me Dr. Blackburn's letter, he 
told me to borrow the money from Mr. 
Preston to take me to Montreal, as be said 
he did not want to commit an overt act 
against the United States GovernAient him- 
self Mr. Preston lent me $10 to go to 
Montreal. ,0n arriving at that place, accord- 
ing to the directions in Dr. Blackburn's 
letter, I went to Mr. Slaughter to get tly 
means to take me to Halifax. Mr. Slaughter 
was short of funds, and had only $25 that he 
could give me. He said that I had better go 
to Mr. Holcombe, who was staying at the 
Donegana Hotel, and he would give me tho 
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oalauce. I went to the hotel and sent up my ^alm on Accoumt or J. w. Hakru, Esq. 

nunp Mr KnIrnmhA UaA liMirrl nf mv % "flirts. purchaiitMl by SfeifrlAr A Selgel $134 40 

Dune. OLT. noicomoe iiaa neara oi my 9 coat-, purchmrod by Wuikt-r r.. 4 so 

name, and he ftent for me lo come uix I 3 trunk*, purchased by Wm. Smith 1 ao 

told him that I wanted eomfe money to take ' *""*"' purchased by Hand _2jq 

me to Halifax; he asked me how much I ^p^n^ ^^^i, $100 od *^*^ * 

wanted ; I told him as much as would make Sept. 5! Com.rdatyr«ad war'ti^'.'.'/^^^^^^^^^ u » 

up $4<); he said, '* You had better take $50;" " ^*»' ^'^ ^•»*°«» • ^ ^^ 

but as I did not want that much, I only took $142 w $112 90 

enough to make up $40. When I came to The shirts I bought were tossed into the 
Washington to dispose of the goods, which trunks promiscuously, and I supposed the 
wa« on the 5th of August, 1864, I put up at packing had been done in a hurry. When 
the National Hotel ; registered my name as I first opened the trunks I was in doubt 
J. W. Harris, under which name I did about the monev I had advanced being a 
buainees with Wall & Ca safe investment, but a close inspection of the 

clothing showed it to be new, and that it had 

W. L. Wall. ^^^ ^^^ ^o'"^- 
Far the PraseetUion, — May 29. 

I am an auction and commission merchant 

in this city. In August last, while I was out STARVATION OF UNION PEISONER& 

of town, a person named Harris called at my 

store, and told my book-keeper that he had Salomb Masah. 

some shirts that h'e wanted to sell at auction, ji\^ tj^ Prosecution.— May 25. 
and asked him if he would sell them the next 

morning. The clerk told him he would. I entered the United States service in 1861 

Harris then asked for an advance of $100. ^ Lieutenant of the Fifth Maryland Volun- 

The money was given him, and the shirts ^«r Infantry, and served until the 31st of 

were sold the next morning. August, 1864. At the time I quit the service 

I held the rank of Lieutenant-Colonel. 
W^hile Major, I was a prisoner of war, 

A. Brbkheb. confined at Libby Prison, from the 15th of 

F6r the FroseeuHotL—May 29. June, 1863, to the 21st of March, 1864. 

_ . , - , 1 . , I ^*8 captured near Winchester, on the 

Dpnng last Bumnaer I was a clerk in the Martinsburg road, on the 15th of June. I 

service of Mr. Wall, of this city. In the was then in General Milroy's command, and 

month of August a man named J. W. name at the time of my capture I was in command 

came to the store late one evening. I sup- of my regiment I was captured by General 

posed him to be a sutler returning home Ewell's corps, of the rebel army. 1 was 

He said he had some twelve dozen shirts and taken to Winchester, and, on account of ill 

some coato, which he asked me to sell. I health, was kept there two weeks in hospital 

advanced him $100 on them, and sold them i ^as somewhat sick at the time of my cap- 

the next morning. They were packed m five ture, from excessive duty, exposure, etc. At 

*™^®* 11 the expiration of two weeks my health some- 

On the Ist of September he wrote from ^hat improved. I was then compelled to 

Toronto, for an account of sales and the bal- march to Staunton in a feeble condition ; and 

ance of the money, as follows: on the road was treated very kindly by the 

Mcurs, Wall S a>., Auction and Commission oflScer in charge of the squad. I arrived in 

Merchants' Libby Prison, and was incarcerated there. 

Qkstzjoi^: Oft Friday, the 5th of AugnBt, '*''»? "'"*'"« "* ^l^f "\f'* 7,^<^" ^ ""' 
1 . ^*uTiA* c *i arrived were small, but such as they gave us 

brt month I left in vour care five tru..k8, ^ , ^, f. ^j ^^ j 

containing one hundred and hftv fancy woolen , ^ ,^ ^ J^,^ men-I.alf 

*irt«an<rtwenty-fivecoat8,tobe«)ldatauc. , ^ ,„an-and, I judge, about lour 

tion on the next morning, and buBincss call- *v ♦ « j lu^ * ♦! r i 

« T -^ *^ T U-, k u ui * ounces of meat, and about three spoon luls 

mg me to Toronto, I have not been able to ^/. _• ^ rn^. ™„*:*„*«^ tu^ — :^.. ♦! ..» ,..« 

* A-L o* * • T u t. 4 01 nee* Inat constituted the ration tJiat we 

go to the States since. I beg most respect- _^ . , ^. /»_. aa«- t k« i i ^ *\ 

V 11 ^1 . _.ii j„^_^ \ p received at first After I had been there 



•*v^ «iw^..» *u« iA*v» -.:»K -^,«« «„« ^- «• instead what they called corn-bread, but it 

tober, about the lOth, with some five or six . ^ character I have 

thousand pairs of boots and shoes. Z Jt H ^ ♦ ^ •"♦i,^ ♦ i ! 

^ «^„^^*A,ii« known the onicers there to be without meat 

Yours most resp^fully, ^^^ ^^^ ^^ ^^^ ^^^^ ^^ ^ ^j^^ ^,^^ ^^^^i^.^ 

/t- fi> 4 ^ » \r \oL' rp * njir nothing but the miserable corn bread that 

CareofPost^ffice Box No. 126, Toronto, C. W. ^^^^^ ^^^^ ^^ Occasionally they would dis- 

I sent him the following account of the tribute some few potatoes, but of the very 

saleS; and the balance of the money: worst character, rotten, etc., such as the men 
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CQuId hardly eat This continued for some 
time. The officers held a meeting there in 
regard to the treatment we were receiving, 
and a letter was sent to General Ould, the 
rebel Commissioner of Exchange, signed by 
Colonel Streight, I think, who was chairman 
of the meeting at the time, complainine of 
our treatment, and asking that we should re- 
ceive better treatment General Ould sent a 
written reply, stating that our treatment was 
good enoueh, better than their prisoners were 
receiving in our prisons, at Fort Delaware 
and other places. 

When I had been there some five months, I 
was taken sick with the dropsy, for the want 
of proper nourishment, proper diet, etc., and 
was quite ill, and was sent to the hospital. 
I remained there some few weeks. During 
my stay in the hospital I saw some enlisted 
men brought in from Belle Isle. The con- 
dition of these men was horrible in the ex- 
treme. I am satisfied from their appearance 
that they were in a starving condition. Out 
of a squad of forty that were brought in, at 
least from eight to twelve died the first night 
they were brought there. I asked the As- 
sistant Surgeon in charge of the officers' de- 
Eftrtment of the hospital — I forget his name; 
e was very kind to us, though, and very 
much of a gentleman — what was the matter 
with these men. He stated that their condi- 
tion was owing to the want of proper treat- 
ment; that they did not receive the nourish- 
ment that they ought to have for such men. 
I suppose I had been in that hospital about 
two weeks when two of the oflicera made 
their escape. Major Turner, the keeper of 
Libby Prison — who was a very passionate 
man, and very insulting to the officers, al- 
ways inaultinir in his remarks whenever he 
had occasion to speak to any of them, and 
very un^rentlemanly — took it into his head to 
remove us from that place, and take us back 
to Libbv Prison. Ue had a room washed 
out for us in Libby, and removed us to that 
room while it was in a wet condition, al- 
though some of the officers who were in the 
hospital were in a dying state. We were 
placed in that wet room and compelled to 
remain there twenty-four hours, without cot. 
bed, or any thing else to lie upon, and with- 
out a morsel to eat, as a punishment, be- 
cause those two men had escaped. The 
treatment generally to prisoners was of a very 
harsh character. 

Colonel Powell spoke to Turner in regard 
to the treatment he had inflicted upon those 
men. Colonel Powell said he thought it was 
wrong to punish a parcel of sick and dying 
men for the sake of two who had attempted 
to escape. His reply was, as near, as I can 
recollect, *'It is too damned good for you."* 

The only opportunity I had of knowing 
the treatment enlisted men received, was from 



* In contraat with the abore, and to show how Confed« 
trmte pritontn were treated in ** Northern** prieoni, wo 



seeing those men that were brought to the 
hospital while 1 was there. They were in aa 
emaciated condition, and their whole appear- 
ance indicated that they were suffering for 
want of food, and were in a state of staxva- 
tion. I noticed that, though in a totteiing 
and feeble condition, they were eager to ol^ 
tain something to eat, and would grasp at 
any thing that was offered them in the shape 
of victuals ; and I am satisfied that the pris- 
oners brought to the hospital died simply of 
neglect, and the want of proper food— oi 
starvation. 

The only reason that I could hear from tho 
rebel authorities for their treatment of Union 
prisoners, was that it was a matter of retal* 
lation ; they said that their prisoners were 
treated in a worse manner than we were. 

As to the quantity of food given us, a man 
might possibly live on what they gave us at 
first, although it was not near what we 
would call a full ration. Subsequently* the 
quantity given could not possibly support life 
for any length of time. The corn bread 
which they gave us was corn-nieal and bran; 
it was verv coarse, baked in a rough condi- 
dition, and very often we had to live on that 
and water alone for days atii time. 

FREDEaiCK MsitUIEBT. 

For the Prosecution, — May 25. 

I have held the rank of Captain in the 
United States service for two years and ten 
months. On the 15th of June, 1863, I was 
taken prisoner, and was exchanged on the 
1st 6f May, 1864. I was confined in the Libby 
Prison, and the treatment we received thers 
was simply awful. 

When we went there first, we had half a 
loaf of wheat-bread, between three and four 
ounces of meat, and about two tablespoon- 
fuls of rice. That was continued for about 



ffive tho following extract from a letter receiTed bf m 
during the progrera of this trial : 

** BALTiMOBi/Jnne 21, 1869. 

• • • ** When Sonth Carolina took the fatal itep of 
Bcccesion, I was lecturing in the UniTerBltf of Ylrglniai 
having an engagement which would have paid me 8300 for 
two weeks more work. I cast in my lot with the Sonthen 
Cunfederacjr, and with that was wrecked on ihe * Lee* 
shore. 

** I was taken prisoner on the 25th of Janoary, ISM, and 
held as a prisoner of war until the ftth of June, 1066, whcft 
I was released, and took the oath of allegiance to thf 
United States. Fourteen months of my imprisonment wen 
spent as superintendent of a -prisoners* echool at Point 
Lookout.^ This school had a library of 3,000 rolomel, 
mostly school books. There were 1,200 pupil* and fiOtea^* 
ers. We taught many poor fellows to read.and write who 
had noTor understood such luysteriee before. 

* ' But wo did not confine ourseWee to the lower brandict. 
Wo taught all the English l>i ii nchee, Latin, Greek, Freneh. 
German, and mathematics through trigonometry. 

'* I was appointed agent for the distribution of snppllii 
furnished by the G. S. for the prisoners at Point Lookout, 
and as such distributed oTor S20U,00D worth of goods. If* 
terward I was promoted to the high position of * Mayor 
of tho City of CanvHS.* and was charged with the duty of 
maintaining law and order among my 22,000 
Thus I have passed sixteen long month* a priMUiac ** 
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Inir montlis; aAer that the treatment was 
nrj bad. We had a meeting, at whicli 
Cohmd Streight presided, and of which Col- 
•Bel Irrine, who was afterward our Assist 
tat Exchange Commissioner, was Secretary. 
We sent a communication to Judge Ould, 
vhieh he aent to the rebel Secretary of War, 
8eddon. We received for answer that they 
eoold do nothing for us; that it was good 
CfNHXgh for YanKees; that their prisoners 
were treated just as badly as we were; and 
lliat thej coald not help us in any way. We 
Uien eent another communication, askine 
ibem to give us our money, (which they had 
taken away^ from us when we came to the 
Libby,) that we might have something to 
bay food with, but they would not do tliat 
I had my mone^ hid under my shoulder- 
straps, and kept it there ; but the others had 
given theirs up, and it was never returned. 

We often had no meat for twenty days. 
After I had been there four months, they 
stopped the meat for five or six days, and 
gave OS bread and water, a little beans and 
liee At this time we got half a loaf of corn- 
bread, or abobt ten ounces, I guess. When 
I led Libbv, we had had nothing but corn- 
bread and water Yor twenty daya The pris- 
oners were very much reduced and emaciated 
bj this treatment, and a great many of them 
had the scurvy. 

The bearing of the keepers of the prison 
VIS rough and insulting, and they abused us 
in every way they could. 1 went to the hos- 
Mal two or three times when our Lieutenant* 
CoSonel died, and the prisoners who were 
bought in looked awful ; I can not find any 
void to describe how thev looked. Their 

m 

eoodition was the result of starvation. 

After the battle of Chickaniauga, and the 
vottoded prisoners from the West were brought 
is, I saw some fifteen or sixteen amputated 
esses placed on a cart, and a rope tied around 
tkem, so that they could not fall off; and they 
vere carried in that way from the depot to 
the hospital, although right opposite Libby, 
Botmore than one thousand yards off, I 
nesi, there were twenty or twenty-five ani- 
Mances not in use. 

At the time I left Libby, I had the scurvy 
10 badly that I could hardly walk, and I 
have been sick pretty much ever since; and, 
thoogb I have now recovered, I still feci it, 
aad bare not the strength I used to have. 

When Tamer, the keeper of the prison, 
came iip^ which was very seldom, we spoke 
Id him about ameliorating the condition of 
the prisonera We also spoke to a committee 
from their Senate that was appointed to go 
through the Libby and examine our condi- 
tion; they reported favorably, although we 
dK>wed them the bread we got, and tola them 
ve received no meat, and Uttle of any thing 

I went to Tunier once and told him I 
wanted to get some medicine ; that I was eet- 
tiDg woTM, and could hardly walk ; and that 



the doctor would not give me any. Turner 
said he had not got any. His words were, 
'' You can not have any ; it do n*t make any 
difference to me. What the hell have I to do 
with it?" When I told him that I had 
nothing to eat, and no money to buy any 
thine, he said, *^ That's good enough for 
Yankeea" 

We once remonstrated with Dick Turner, 
who was an inspector there, and told him 
that we did not set any thing to eat, and how 
things were. lie said, "That's good enough 
for you. Our prisoners are just as badly 
treated by your fellows as you are here, and 
you have no business to come down here. I 
wish to kill you ofi; If I had the command, 
I would hang every God damned one of 
you." 

Bbnjaxik Swebbeb. 
For the Prosecution, — ^fa1/ 25. 

I am Color-serffeant of the Ninth Mary- 
land Regiment I was captured on the 18th 
of Octol^r, 1863, and was held prisoner at 
Belle Island for over &Ye months, and seven 
da^s at Scott's Building. There were about 
thirteen thousand prisoners, about half of 
whom were provided with shelter; the rest 
were just on the naked sands of the island. 
I lay there two months without ever putting 
my head under shelter, although it was in 
the winter time. The treatment of the pris- 
oners was brutal, and we had not half enough 
to live on. There were twenty-five pounds 
of meat, the biggest part of which was bone, 
served out for a hundred men, and corn-bread 
with the husks ground up in it Not having 
fuel enough to warm us, and not provisions 
enough to live on, I saw the men freezing to 
death on the island. I saw them starving to 
death ; and, after tlie^ were dead, I saw them 
lying, for eight or nme days, outside of the 
in trench m en ts, where we were kept, and the 
hogs eating them. We were refused permis- 
sion to bury them. I asked myself, as a 
favor, to be allowed to bury our prisoners, 
and was refused permission. I spoke to 
Lieutenant Boa'iicux, who had charge of the 
island, abo^t the treatment of our men ; and 
he told me he had nothing to do with it; that 
it was in accordance with the orders he had 
receive*! from Major Turner, the keeper of 
the rebel prison. The deaths of the pris- 
oners were caused mostly by starvation. I 
helped to carry out from ten to fifleen and 
twenty a day. 

A great many of the prisoners, to my 
knowledge, volunteercl to work at shoe-mak- 
ing and Duilding a furnace on the island, in 
order to support themselvea 

When I came home I weighed one hundred 
and twenty-three pounds; my ordinary weight 
in health is one hundred and seventy or one 
hundred and eighty. I do not think I could 
have lasted a month longer there; I was 
pretty nearly gone when I left. 
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William Ball. 
For the Prosecution. — May 25. 

I eQlisted in the service of the United 
States in April, 1862, and was captured by 
the enemy on the 7th of May, 1864. I was 
a prisoner of war at Anderson ville, Georgia, 
eleven months and twenty-three days. At 
the time 1 was there, there were about thirty- 
two thousand prisoners. The treatment of 
the prisoners was poor indeed; they were 
turned into a swamp, with no shelter what- 
ever, and were stripped of all their clothing, 
blankets, hats, caps, shoes, money, and what- 
ever they had. Where we were confined 
there was no shelter and no trees, although 
there were plenty of pine woods about there. 
The encampment was nothing but an open 
swamp, with a hill on each side. 

Every morning, about nine or ten o'clock, 
they would bring a wagon on the ground, with 
corn-meal and some bacon. Of the corn-meal, 
which was ground up, cobs and all, and was full 
of stones and one thing and another, they gave 
each man half a pint, and two ounces of ba- 
con, which was all alive, rancid, and rotten, 
and a half spoonful of salt This was to 
last us twenty-four houra Once in a while 
we would get hold of a ^ood piece of bacon, 
but that was not ofleu. The provisions served 
out to us were of such a character that no 
man would eat them unless he was in a 
starving condition ; and from the amount and 
character of the food served out, it would not 
be possible to sustain human life for any 
length of time. 

The effect of tliis treatment upon the health 
of the prisoners was very bad ; it killed them 
off rapidly. The deaths averaged from sixty 
to a hundred aday ; and one day one hundred 
and thirty-three died. These deaths were 
caused principally by starvation. There was 
some remonstrance addressed to the rebel 
authorities by the prisoners in reeard to their 
treatment; bijit they said they did the best 
they could for them, and they did not care a 
damn whether the Yankees died or not. 

I remember Ilowell Cobb visiting Ander- 
son ville some time in February. He is the 
man who was formerly the Secretary of the 
Treasury. He made some very bitter re- 
marks, in a speech to the rebels, in reference 
to our prisoners. As to our treatmetit, he 
said that was the best that could be done for 
us; but if the authorities liked to do better 
they probably could, but they did not seem to 
care much about it 1 remember he made 
some reference in his speech to a plan on 
hand to burn and plunder Northern cities. 

The heat in the open sun was very intense, 
and the water was very poor indeed. You 
could get watet by digging down half a foot 
There was a place a little way above into 
which they threw all the dirt and garbage 
that came from Andersonville, and the water 
we were obliged to drink ran through all this 
filth. Whether this was designed or not, I 



do not know, but they did not seem to care 
A committee from the prisoners was sent to 
Captain Wirz, who was in command of the 
interior of the prison, in respect to this, and 
he said he did not care a damn whether the 
water ran through the garbage or not, or 
whether we got any or none. 

When we first went there, there were on an 
average as many as six or eight of the prison- 
ers shot every day. If a man would stick 
his nose half a foot over the line, he would 
be shot It was said the rebel soldiers were 
rewarded with thirty days furlough for shoot- 
ing a Yankee; and I never heard of their 
wantonness in shooting our soldiers being re- 
buked by the rebel authorities. 

The treatment of the prisoners in tlie hos- 
pital was very poor. All they would give 
them was pitch-pine pills; pitch-pine pills for 
diarrhea, and pitch-pine pills for the scurvy, 
the head-ache, or anything else. These pills 
were made out of the pitch that runs out of the 
trees there, and a little vinegar. They got no 
medicine. Medicines, it was said, were sent 
there by the Confederate Government, but 
they were sold by the doctor In charge for 
green backa 

Tlie money that was taken from the prison- 
ers was never returned to them — not a cent of « 
it When I was captured, they took my shoes 
off, and I walked bare-foot on the pike from 
near Waterford to Gordonsville, and then they 
took my money and clothea I had nothing 
but a pair of drawers and shirt for nine 
months in Andersonville. I lay there for 
this whole nine months in the open field 
without a bit of shelter; and there were thou- 
sands in the same fix. The men would die 
there in the morning, and by night nobody 
could go within fifty feet of them. They had 
to be put into the wagons with long wooden 
pitch-forks, when they were carried off and 
put into the trenches. 

Colonel Gibbs was in command of the post, 
and Captiiin Wirz was in command of the 
interior of the prison. Clothing that was 
sent to Andersonville by our Government, 
consisting of blankets, pants, socks, and other 
things, Wirz took himself, and put into bis 
own house, and sold. 

Up to March 2-4th, when I left Anderson- 
ville, 16,725 of the prisoners had died; that 
was the number 1 took from the books myself, 
and there were at that time about 1,500 not 
able to be moved. It was the rations they got 
that brought on their sickness, and when they 
got sick they could not eat the stuff served 
out, and, of course, they starved. As to 
medical treatment, there was nothing at all 
of any benefit 

Chablbs Sweenkt. 

For the Prosecution. — May 26. 

My present home is in the State of New 
York. I was a private in the United States 
service, and was captured by the rebels twicd 
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he first time 1 was taken prisoner, I was con- 
ned two months and ten days at Libbj ; the 
»cond time I was a prif>oner fifteen months, 
r which I spent two months in Belle Isle hos- 
ital, near Kichmond; about six months at 
ndersonytlle, in Georgia; and the rest of the 
me at Sarannah. 

At Belle Isle I had less than half a pound 
f bread a day, and once in a while eot a lit- 
e rice soupi For about six weeks I do not 
elieve I had a piece of meat as big as my two 
ngere. When I went to the hospital, the 
read was a little better, but there was very 
ttle meat They pretty nearly etarved me, 
'or about four or five months aAer I got to 
.ndersonville they gave me a pretty good 
ition of the kind it was. 1 had all I wanted 

> eat of corn-meal, but the bacon was pretty 
trong. After August they began to cut 
own our ration, and our allowance was very 
bort 

Old Captain Wirz told the guard that they 
inst shoot every Yankee caught with his 
and or his head over the dead-line; and 
bat for every man shot the guard would 
et a furlough of thirty days; so they 
sed to kill our men as though they were 
mtea 

I had a brother at Andersonville, who was 
ery aick and dying. For about eight days, 

> my knowledge, he had nothing to eat He 
ould DOt eat tneir corn-meal, and what they 
ave him, for it was not fit for a dog to eat 

had a little money that I used to gather 
bout the camp, and I bought a few biscuits 
)r him, bat I could not get enough to feed 
im on long, and he lay in his tent and 
tarved. I we^t to the doctor and told him 
ly brother was dving, and asked him to see 
im; but he said, **No, I can not do it" 
lefore he died, my brother said, '* Keep good 
oarage; stick to your Government; never 
&ke an oath to tKat Government" I told 
im I would, and I have done it 

I made my escape; but after I got over 
he stockade, they caught me, took me back, 
lid gagsed me for six hours. It was very 
old, and when I got up I could hardly walk, 
nd I was sick in the hospital; but in the 
lonth of June I was able to be up, and I 
bought I would try again to make my es- 
apeand set to Stoneman, who was making 
. raid, I heard. I got out of the hospital, 
nd traveled that night in the swamps and 
aiul, elear up to my neck, and made four 
ntlea. The pickets, however, caueht me, 
.nd took me Dack to Captain Winder. He 
old them to put me in the stockade, with a 
tail and chain ; and at Wirz's head-quarters 

was pat in the stockade all day in the hot 
an, with my arms stretched out The sun 
ifTected me so much that the next day I was 
ick, and for six davs I could neither eat nor 
Irink any thing. It is God only who has let 
ne live this long. 

General Cobb came there on the 4th day 



of March. He preached up to the guard the 
way the war was going on. The guards 
around there were only old men and boys 
that never knew any thing. He said to them, 
^* You see this big graveyard ; all those in the 
stockade will be in the graveyard before long." 
He expected we were all going to be starved 
to death, if we were held long enough. He 
said they would all perish before they would 
come back to the Union again. He also said 
they would hang Old Abe if they caught 
him, as he supposed Old Abe would hang 
him if he caught him. 

Jahes Youyo. 
For the ProseeutioTL — Mai^ 26. 

I was a prisoner of war nine months and 
two days. 1 was confined in Andersonville, 
Ga, and Charleston and Florence, 8. C. At 
Andersonville the greater portion of the 
rations were cooked, but in a very inferior 
way — corn-bread and mush, boiled rice and 
boiled bacon. The ration of bread for the 
day was about four inches long, three wide, 
and two thick ; with that we got about two or 
three ounces of boiled pork. The effect of 
this stinted diet upon the healtn of the men 
was very injurious; they wore wastine and 
dying all the time. The number of deaths 
for August, I understood, was three thousand 
and forty-four. We were exposed to the sun, 
without any shelter, though there was wood- 
land all around us. The stockade, where we 
were was chopped out of it but we were all 
exposed. The neat during the day was ex- 
treme, but the nights were cool. 

The water was very poor; it was infected 
by the garbage and filth through which it 
ran. 

At Florence I heard some hard threats 
made against the "Yanks," as they called 
us. Our cavalry were raiding, destroying 
their country, they said, and they would 
starve us, they said, in retaliation. We re- 
ceived worse treatment at Florence than at 
Andersonville, and got less rations. The 
amount of food was not sufficient to sustain 
life for any long period of time. Men that 
were destitute of any little means of their 
own, or had no watches or trinkets that thev 
could sell, kept running down till they diea 
I had some money, and I bought some extra 
provisions, and kept my health tolerably 
good. 

At Charleston I was imprisoned about three 
weeka We were treated very well there, 
with the exception of the shooting of our 
men inside the inclosure by the guards; that 
occurred often, and seemed to be encouraged 
by the officers. I never knew of a man being 
rebuked or punished for such shooting. At 
Andersonville the general report in camp was 
that the rebel authorities offiered their men a 
thirty days' furlough for every " Yank" they 
would shoot inside of the stockade. 



62 



THB CONSPntACT TRIAL. 



LiBUTiKAKT J. L. Ripple. 
For the Prosecution. — June 10. 

I entered the United States service, in the 
Thirty-Ninth Illinois, as a private, on the 
28th of October, 1861. I was a prisoner of 
war for six months at Andersonville, Ga. The 
character of the food Airnished to the pris- 
oners was poor, and the quantity very small. 
We got only half a pint of corn-meal daily, 
and from two to four ounces of meat. The 
result was the prisoners died in large num- 
bers, occasioned, without doubt, in many 
cases, by starvation and the horrible treat- 
ment they received. 

I heard rebel officers approve of the kind 
of treatment we received; they said it was 
good enough for u& I remember Captain 
Wirz saving, on the Ist of July, ** It is good 
enough for you ; I wish you 'd all die." The 
location of the camp at Andersonville, and 
the arrangements to which the prisoners were 
subjected, seemed to show that the Confed- 
erate authorities intended the infliction of all 
possible suffering, short of putting the men 
to death. At Millen it was somewnat better. 

A pack of blood-hounds was kept at An- 
dersonville, and I heard some of the men 
who went after them say that some of the 
prisoners who had escaped were pursued and 
torn b^ the blood-hounas. 

While at Andersonville I knew Quarter- 
master Hume. I heard him say, previous to 
the election, that if Mr. Lincoln were re- 
elected, he would not live to be inaugurated. 
He said that a party North would attend to 
him, and to Mr. Seward also. I also heard a 
lieutenant, who was in charge of the guard, 
say something to the same effect 



MINING OF LIBBY PRISON. 

LiExrTBVANT Rbubek Bartlbt. 
For the Prosecution. — Mai/ 22, 

I have been in the United States service 
since 1862, and since August the 3d have been 
in the signal corps. I was confined in Libby 
Prison from the 3d of March to the 16th of 
July, 1864, and at other prisons until the 10th 
of December, 1864. 

On being taken to Libby, we were informed, 
when taken into the hall, that the place had 
been mined. The next morning we were taken 
into a dungeon in the cellar part of the build- 
ing. In going to the door of the dungeon, 
we had to go round a place where there was 
fresh dirt in the center of the cellar. The 
guard would allow no person to pass over it 
or near it On inquiring why, we were told 
that that was the place where the torpedo 
had been placed. It remained there while 
we were in the dungeon, and for some time 
afler we were taken up stairs. 

I learned also from the officers who accom- 



panied and had charge of us that the torpedc 
was buried there. It was always spoken of 
as the torpedo. The place that had been dug 
out was about six feet in diameter. The 
ground was a little raised, as if the dirt had 
been dug out and put back again. It was 
directly under the center of the prison. Rebel 
officers and others told us that the prison had 
been mined on account of Colonel Dahl- 
gren's raid, and that if we succeeded in get 
ting into the city, they would blow up the 
prisoners rather than liberate them. 

Erastus W. Robs. 
For the Prosecution, — May 25. 

I was in the service of the rebel Govern- 
ment; I was conscripted and detailed as a 
clerk at the Libby Prison, and never served 
in the army. 

In March, 1864, General Kilpatrick was 
making a raid in the direction of Richmond. 
About that time the prison was mined. I 
saw the place where J was told the powdei 
was buried under the prison; it was in Um 
middle of the building. The powder was pat 
there secretly in the night; I never saw it, 
but I saw the fuse; it was kept in the office 
safe. I was away at my uncle's the night 
the powder was placed there, and was told of 
it the next morning by one of the colored 
men at the prison. There were two sentinel! 
near the place to prevent any person'i 
approaching it The excavation made wai 
anout the size of a barrel-head, and the earth 
was thrown up loosely over it Major Tur 
ner, the commandant of the prison, had 
charge of the Aise. He toki me that the 
powder was there, and that the fuse was to 
set it off; that it was put there for the secu- 
rity of the prisoners, and if the army got io, 
it was to be set off for the purpose of blowin| 
up the prison and the prisoners. 

The powder was secretly taken out it 
May, and the whole building was then shil 
up. The prisoners had all been sent H 
Mncon, Georgia. / 

I suppose the powder was placed there fc^ 
the authority of General Winder, or tM 
Secretary of War. Migor Turner said ht 
was acting under the authority of the reM 
War Department, though I nerer aaw aij 
written orders about it 

John Latoucbk. 

For the Prosecution, — Jfoy 25. ] 

I was First Lieutenant in Company & 
Twenty-fifth Virginia Battalion, G. 8. A. 1 
was detailed to poet duty in Richmondt If 
regulate the details of the guards of tiM 
military prisbns there, and in March, 185ih 
I was on duty at Libby Prieon. Mtjor 
Turner, the keeper of the prison, told me he 
was going to see Genencl Windcdr about the 
guard. On his return he told me that General 
Winder himself had been to see the Seeretai7 
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of War, and that thej were going to put 
powder under the prison. In the evening of 
the same day, the powder was brought 
There were two kegs, of about twenty-five 
pounds each, and a box which contained, I 
sappoee, about as much as the two kegs. A 
hole was dug in the center of the middle 
basement, and the powder was put down 
there. The box, when put in, just came 
level witli the ground, and the place was 
eoTered over with gravel. I did not see any 
fuse to it then. I placed a sentry over this 
powder, so that no accident might occur; 
and the next day Major Turner, who had 
charge of the fuse, showed it to us in his 
ofRce; he showed it to everyboily there. It 
was a long fuse, made of gutta-percha; such 
a one as I had never seen before. 

In 3iay, I think it was, Major Turner 
went South, and all the prisoners were sent 
oat of the Libby building proper to the 
South; and General Winder sent a note 
down to the office, with directions to take up 
the powder as privately or as secretly as 
possible; I forget the exact word. The note 
was delivered into my hands for the in- 
spector of the prison, to whom I either gave 
or sent it I afterward heard Major Turner 
tay that, in the event of the raiders coming 
mto Richmond, he would have blown up the 
place. I understood him to say that those 
were hia ordera 



THE BEN. WOOD DRAFT. 



Daniel S. Eastwood. 

Par the Proteeution, — June 16. 

I mm assistant manager of the Montreal 
tauBch of the Ontario Bank, Canada. I 
mm ofBciallv acquainted with Jacob Thomp> 
ton, formerly of Mississippi, who has for 
ione tame been sojourning in Canada, and 
bftTe knowledge of his account with our 
Wnk, m copy of which was presented to this 
CDrnmiasion by Mr. Campbell, our assistant 

UDer. 

Hie monejrs to Mr. Thompson's credit 
■eemed firom the negotiation of bills of 
cxehange, drawn by the Secretary of the 
^■eaanry of the so-called Confederate States, 
on Frazier, Trenholm & Co.,^of Liverpool. 
They were understood to be the financial 
agents of the Confederate States at Liverpool, 
tad the fkce of the bills, I believe, bore that 
naeripdon. Among the dispositions made 
ftom that fund, by Jacob Thompson, was 
$25,000, paid in accordance with the follow- 
ing requisition: 

L MOSTTBXAL, Allf . 10th, 1864. 

Waatod from the Ontario Bank, 3 dnjrt liaht, 
Ob If . York, 
FaTor Bei^MiIn Wood, nq.* 



¥9t 



'•SSpue. 



10,000 



carmt ftindf. 



[The roQnlsition, haring heea read, wae pnt in erldence.! 

The »' $10,000" underneath the $25,000, 
is the purchase money in gold of $25,000 
worth of United States funds. 

At Mr. Thompson's request, the name of 
Benjamin Wood was erased, (the pen just 
being struck through it,) and my name, as 
an officer of the bank, written immediately 
beneath it, that the draft might be negotiable 
without putting any other name to it 

1 have in my hand,- it having been ob- 
tained from the cashier of the City Bank in 
New York, the original draft for the $25,000, 
for which that requisition was made by Mr. 
Thompson, in the name of Benjamin Wood. 
It reads: 



«25,000. 



THE ONTABIO BANK. 



No. 4,330. 



MoNTaKAL, 10th Auouer, 1M4. 

At three dayi* ilfrht, please pay tn the order of D. 8. 
Eautwood, in current funds, t went7*flve thousand dollars, 
Talue received, and charge the same to account of this 
branch. 



▲.H. 



{U. 8. iNTica. Rkt. ) 
2 rts. \ 

Bank Chrck. J 



To the Cnshier. H.T. Rtanus, 
City Bank. Manacer 

New York. 



INDORSED : 

Pay to the Hon. Benj. Wood, Ssq., 
or Order. 

P. 8. Eastwood, 
B. Wood. 

[The draft, having been read, was pnt in eridence.J 

I found this draft in the hands of the 
payee of the City Bank, in New York, and 
1 understand from the cashter it has been 
paid. 

Mr. Thompson was frequently in the 
habit of drawing moneys in the name of an 
officer of the bank, so as to conceal the 
person for whom it was really intended. A 
good deal of Thompson's exchange was 
drawn in that way, so that there is no indi- 
cation, except from the bank or the locality 
on which the bill was drawn, to show where 
use was to be made of the funda Large 
amounts were drawn for, at his instance, on 
the banks of New York, but we were not 
acquainted with the use they were put to. 

The Benjamin Wood, to whom the draft 
was made payable, is, I believe, the member 
of Congress, and the owner of the New York 
Newa 

[Jacob ThoinMon*s bank aeeount, already in evidence, 
was handed to the witness.] 

This is a copy of Jacob Thompson's 
banking account with us, as testified to by 
Robert Anson Campbell. I see in the ac- 
count, entries of funds that were used for 
the purpose of exchange on New York and 
also on London. The item, $180,000, on the 
6th of April, 1865, was issued in deposit 
receipts, which may be usea anywhere. 

John Wilkes Booth purchased a bill of 
exchange at our bank, about the beginning 
of October, and made a deposit at the same 
time, which remains undrawn to this day. 
I do not know of his having been in our 
bank but once. John H. Surratt's name I 
never heard mentioned. 
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Cross-examirved by Mb. Aiken. 

I do not remember any drafts cashed at 
our bank in favor of James Watson Wallace, 
Richard Montsomerj, or James B. Merritt 
I have no recollection of the namea 

Gborok Wilkbs. 
Far the Prosecution. — June 16. 

I am acquainted with Benjamin Wood of 
New York, and am familiar with his hand- 
writing. 

[The 029,000 draft was here handed to the witneM.] 

The signature at the back of that bill of 
exchange I should take to be his. At the 
date of this bill Benjamin Wood was a mem- 
ber of Congress of the United States. He 
was editor and proprietor of the New York 
News; so he told me himself. The paper, 



1 have heard, has been recently managed 
by John Mitchell, late editor or assistant 
editor of the Richmond Examiner and the 
Richmond Enquirer. 

Abram D. Russbl. 

For the Prosecution. — June 16. 

I am City Judge for the City of New York, 
judge of the highest criminal court in the 
State. I am acquainted with Benjamin 
Wood of the City of New York, and also 
with his handwriting. 

[The bin of exchange waa here handed to tho wltneM.] 

The indorsement on this bill of exchange 
is in the handwriting of Benjamin^Wood. I 
have no doubt it is his. He was at that time 
member of Congress of the United States and 
editor and proprietor of the New York News. 
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DEFENSE. 



TESTIMONY TO IMPEACH H. VON 
STEINACKER, MAY 30. 



[Xdwakd JoHNSOir waa called as a witness for the de- 
fense on the part of Mary B. Surratt. On appearing on 
the stand. General Hows said:] 

Mr. President: It is well known to me, 
and to very many of the officers of the army, 
that Edward Johnson, the person who is now 
introduced as a witness, was educated at the 
National Military Academy at the Govern- 
ment expense, and that, since that time, for 
years he held a commission in the army of the 
United Statea It is well known in the army 
that it is a condition precedent to receiving 
a commission, that the officer shall take the 
oath of allegiance and fidelity to the Gov- 
ernment In 1861 it became my duty as 
an officer to fire upon a rebel party, of 
which this man was a member, and that 
party fired upon, struck down, and killed 
loyal men that were in the service of the 
Government Since that Ume, it is notori- 
ous to all the officers of the army that the 
man who is introduced here as a witness, 
has openly borne arms against the United 
States, except when he has been a prisoner 
in the hands of the Government He is 
brought here now as a witness to testify be- 
fore this Commission, and he comes with 
his hands red with the blood of his loyal 
countrymen, shed by him or by his assistr 
a nee, in violation of his solemn oath as a 
man, and his faith as an officer. I submit 
to this Commission that he stands in the eye 
of the law as an incompetent witness, because 
he is notoriously infamous. To offer as a 



witness a man of this character, who has 
openly violated the obligation of his oath, 
and his faith as an officer, and to adminis- 
ter the oath to him and present his testimony, 
is but an insult to the Commission, and an 
outrage upon tlie administration of justice 
I move, therefore, that this man, Edward 
Johnson, be ejected from the Court as an 
incompetent witness on account of his no- 
torious infamy, on the grounds I havs 
stated. 

General Ekin. I rise, sir, to second ths 
motion, and I am glad the question is flow 
presented to the Commission. 1 regard the 
gentleman clearly incompetent as a witneaa 
That one who has been educated, nourished, 
and protected by the Government, and, i|i 
direct violation of his oath, has taken up 
arms against the Government, should preaenl 
himself as a witness before this CommiauoD. 
I regard as the hic:ht of impertioence, apd 
I trust, therefore, that the motion will bt 
adopted without a moment's hesitation. 

Mr. AiKBN. I was not aware that the tkct 
of a person's having borne arms against tha 
Uniteid States disqualified him from becom- 
ing a witness in a court of justice; and, ther^ 
fore, it can not be charged upon me, that I 
designed any insult to the Commission in in- 
troducing General Johnson as a witnea 
here. It will be recollected that Mr. JetC, 
who has also borne aims against the Gov- 
ernment, was introduced here as an impor- 
tant witness by the prosecution ; and he, ao- 
cording to his own statement, had never 
taken the oath of allegiance, and his testi- 
mony, at that time, was not ejected to. 
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General Kautx. This la not a Yolunteer in either; but if he would enlist himRelf as 
vitnesKy is he? a private, and if he was what he represented 

Mr. AiKBir. No, sir. himself, an engineer and draAsman, I woald 

The JuDOB ADTO0AT& If it please the put him on duty, as a private, under an en- 
Court, the rule of law on this point is, that gineer officer of my staff. Under these con- 
before a witness can be renderd so infamous ditions he enlisted. 1 attached him to head- 
as to become absolutely incompetent to tes- quarters, and assigned him to special duty 
tify, he must have been convicted by a judi- under an enp^ineer officer, Captain Oscar 
cial proceeding, and the record of his convic- Hendricks, with whom he act^ as drafts- 
tion must be presented as a basis of his man and assistant from that time until he 
Tfjeetion. All evidences of his guilt that left 

fiUl short of that conviction affect only his Q. Was he the subject of a court-martial 
credibility. This Court can discredit him at any time in your camp; and, if so, for 
just as far as they please upon that ground ; what f 

bat I do not think, the rule of law, as now Judge Advocate Binghav. I object to the 
understood, would authorize the Court to de- (yiestion. The record of such a court-mar- 
dare him an incompetent witness, and inca- tial would be the only competent evidence of 
pable of testifying, however unworthy of conviction, and if the record were here^ it 
credit he may be. would not impart any verity. I do not thmk 

Oeneral Wallacb. For the sake of the there were any courts in Virginia in those 
character of this investigation, for the sake days that could legally try a dog. 
of public justice — not for the sake of the Mr. Aikex. Under the circumstances, pa- 
person intixxluced as a witness, but for the rol testimony of the fact is the best that can 
persons who are at the bar on trial — I ask be offered, and therefore I presume it will 
the General who makes the motion to with- not be seriously objected to. 

^^^ *^ , ^» y% 1 - . t The CommtMion imtalnMl the ohJeetloD. ] 

General Howe. On the statement of the « a .l i. x^i /• i^ ** l 

Judge Advocate General, that this witness is ^oon after the battle of Gettysburg, our 
technically and legally a competent witness, encampment was near Orange Court-flouse, 
I withdraw the oblection. ^;^"g« County Virginia. I know nothing 

of, and never heard of, any secret meeting 

of the officers of the Stonewall Brigade, at 

Examined hy Mr. Aikbn. the camp of the Second Virginia Regiment. 

(n.wiUM»,beiiiffdaif iworn brthe Judge Adrocate. ^ "ever knew of any plans discussed for the 
iMtttedM folio wi:] assassination of the President of the United 

I am, at prewnt, a United States prisoner ^,f '5!^^"•* J "*'" ^^ !*'" assassination 

Of war confined at Fort Warren. Boston """1^ ^,^1 any officer of iny division as 

Harbor 1 was captured at Nashville about "" .?»>J?*'\^ V?u'*^; "*" **"*/ *'«'>«?"'' 

tke 15th of December last Since February. ''^^2^ m *v ^if. ' f\^ ^i^ "!?'*'T°" 

1863, I have been a Miyor^eneral in the g»"«l i'V*-?-^ v°C Golden Circle, or 

Confederate States armyT^ Sons of Liberty, noV have I ever known of 

I am acquainted with the man who went "7 <>"« belonging to (hem, or reputed to 

\m the name of Henry Von Steinacker. He '>*V"'« *° "'*'"t i, wii, u^.k a 
' Drivate on ennneer dutv • but was not never saw John Wilkes Booth, and never 
M> * -al f J^ al a a* heard of him till after the assassination of 

■a oiBcer either of the engineers, the staff, or ;,~^ -a. ooo»».i"»i.i«/" ^^^ 

gr^Une. He belonged to the Second Vir- *"* V*.i .u . w ir a.- l 

sSb ':2re ^lAs^'^'S Wv? wi ': ^li^rZ t'^J^ '^^^j^^t:^ 

i^ir^tm:nto?Xm^^^ ian thou?h he told me he w«.; but he al^ told 

•eeoatod me in Richmond, on the Capitol ?** ^*^ ^? ^*« ^'^ft'^^/"'"*!?! ^"'^ 
SS^Tby my rank and name, and witlf the States service, or that he attempted to desert 
«nkl hi bime in the United States army, ^'^^ ^^^ ^^" apprehended. 

IS If^r Johnson ; he told me he had served ^h^^^omtW by Assistant J udoe Advocate 
uder me as a pnvate, and applied to me ^/»w-«»«^«'»«* ^y ^.^^^^ 
br ft position in the engineer corpss He 

feold me that he was a Prussian by birth, I graduated at West Point Military Acad- 
■ad an engineer by education. It was not emy in 1838, and was in the United States 
in mj power to giye him a position, and he service till the breaking out of the rebellion. 
lift me that evening. He afterward made My rank at that time was that of Captain 
i weond application to me for a position, and Brevet Major of the Sixth Infantr}*, 
I was then ordered off to my diyision at United States army. I tendered my rcsig- 
Predtficksburg, and in about a week after nation in May, I think, and received notice 
■y arriyftl there this man appeared in my of its acceptance in June, 1861. I then went 
Bimp again, and made application for a po- to my home in Virginia, and in a few weeks 
■tion in the engineer corps, or on my staff. I entered the Confederate States service, in 
I told bim I coald not give him a position which I have since remained. 
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OscAK Hbinriohs. 

Fw the aecwedj Mary R SurratL — May 30. 

Examined by Mr. Aikbn. 

I served as engineer officer on the staff of 
General Edward Johnson, and on the staff 
of other general officers of the Confederate 
States army. 

I am acquainted with Henry Von Stein- 
acker; he was detailed to me as draftsman 
shortly afler General Johnson took command 
of my divison, and I employed him as such. 
He had neither the rank nor the pay of an 
engineer officer. 

I am not acquainted with J. Wilkes Booth, 
the actor. I never saw a person calling him- 
self by that name in our camp; nor did anv 
secret meeting of officers ever, to my knowl- 
edge, take place in that camp, where plans 
for the assassination of President Lincoln 
were discussed. 

H. K. DOUOLAB. 

For the accused^ Mary E, SurratL — May 30. 
Examined by Mr. Aiken. 

I have held several commissions in the 
Confederate States service; my last was that 
of Major and Assistant Adjutant-General. 
During the last campaign I served on the 
staff of six general offiers — Generals Edward 
Johnson, Early, Gordon, Pegram, Walker, 
and Ramsey. 

I know a man named Von Steinacker ; he 
was in the Second Virginia Infantry, the 
Stonewall Brigade. At tne battle of Gettys- 
burg I was wounded and taken prisoner, and 
remained prisoner for nine months. I did 
not see Steinacker in camp after I returned 
to duty, but 1 got a letter from him. 

I do not know of any secret meeting being 
held in our camp for the discussion of plans 
for the assassination of the President of the 
United States. 

I wish to say of the officers of that brigade, 
that their integrity as men, and tlieir gal- 
lantry as soldiers, would forbid them from 
being implicated in any such plot as the as- 
sassination of Mr. Lincoln ; and in their be- 
half I desire to say, that I do not believe they 
knew any thing about it, or in the least de- 
gree sympathized with so unrighteous an 
act. 

Steinacker acknowledged to me, on several 
occiMsions, that he was a deserter from the 
Northern army. I have never heard of the 
existence of any secret treasonable societies, 
organized for the assassination of the Presi- 
dent of the United States. I never was a 
member of the Knights of the Golden Circle 
or Sons of Liberty, nor do I know of any of 
the General's »taff being connected with that 
organization. I never neard it declared in 
Richmond that President Lincoln ought to 
be assassinated. 



Mr. EwiKO. I move that the cipher letter 
introduced in evidence, June 5th^ and its 
translation, be rejected as testimony, and that 
it be so entered upon the record. My reason 
is a twofold one. In the first place, I really 
believe the letter to be fictitious, and to bear 
upon its face the evidence that it is sa In 
the second place, it is testimony that is wholljf 
inadmissible nnder the plainest mles of evi* 
dence. It is not si^ed ; the handwritine was 
not proved ; it was in cipher; it was not shown 
at all that it was traced to anybody proved 
or charged to be connected with this con- 
spiracy, or that it was in the possession of 
anybody shown or charged to be connected 
with this conspiracy. The rule in r^ard to 
declarations in cases of conspiracy is, that 
they may be admitted when they are declara- 
tions of one of the conspirators. This is not 
shown to be the declaration of one of the con- 
spirators ; and when the declarations are those 
of a conspirator, they must accompany some 
act of the conspiracy, being not merely a 
declaration of what had been done, or was 
going to be done, but some declaration con- 
nected with an act done in furtherance of the 
common design. The rule is very succinctly 
stated in Bendt on Military Law and Courtis 
Martial, page 289: 

'* In like manner, consultations in Airther- 
ance of a conspiracy are receivable in evi- 
dence, as also letters, or drafts of answers to 
letters, and other papers found in the po»> 
session of co conspirators, and which the piiiy 
may not unreasonably conclude were written 
in prosecution of a common purpose, to which 
the prisoner was a party. For the sane 
reason, declarations or writings explanatory 
of the nature of a common object, in which 
the prisoner is engaged, together with others, 
are receivable in evidence, provided they 
accompany acts done in the prosecution of 
such an object, arising naturally out of these 
acts, and not being in the nature of a subse- 
quent statement or confession of them. But 
where words or writings are not acta in them- 
selves, nor part of the res geaiiB^ bat a mere r^ 
lation or narrative of some part of the trans- 
action, or as to the share which other persons 
have had in the execution of a common de- 
sign, the evidence is not within the principls 
above mentioned; it altogether dependa od 
the credit of the narrator, who is not befbre 
the court, and therefore it can not be received.** 

In this case, it is a declaration not only of 
some person who is not shown to be connected 
with tne conspiracy, but it is a declaration of 
some person whose existence nobody knows 
any thing of— a nameless man. The letter is 
as completely unconnected with the subject of 
investigation as the loosest newspaper pari- 
graph Uiat could be picked up anywnere. 

Assistant Judge Advocate Binohait. If tilf 
Court please, there is a great deal in what tfaa 
gentleman says that exactly states the law of 
conspiracy; but there is one thing I be^ hfip 
to notice, that while that limitation which fit 
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Id named obtains in regard to third persons, 
lere are two principles of the law touching 
^nspiracy which are just about as old as the 
ime itself, and as old as the common law, 
hich itself is the zrowth of centuries — 
iroely, that eyery declaration made, whether 
is in the formation of a conspiracy, in the 
■OMcation of a conspiracy, before it is shown 
' have been organized, or after it Is shown 
< be completed, is always evidence against 
le party himself 

There' is an allegation in the charge and 
lecification that this conspiracy was entered 
to with the parties nam^, and with others 
iknown, which is also a mode of proceed- 
g known to the administration of jostice 
berever the common law obtains. There is 
mle in connection with this that can not be 
lallen^ed, and that is that the declaratTons 
' parties who are neither indicted nor on 
iai, are admissible in the trial of those who 
t indicted and upon trial touching the con- 
liraey. In the first place, you find it proved, 
yond any question of doubt, that Booth, 
iring the month of October, 1864, was in 
inada, plotting this assassination with the 
clared acents of this revolt You find that 
loat the 14th of November, 1864, after he 
\d 0O plotted this assassination with those 
lio haa weighed him out the price of blood, 
i is on his way to Washington City for the 
irpose of hirine his assistants; he is in the 
ty of New York; he is in conversation with 
e of his co-conspirators, and, in my judg- 
ent, with one of them who is now within 
e hearing of my voice. 
In that conversation they disclosed the fact 
at they are conspirators, as detailed by the 
tnees who was present, Mrs. Hudspeth, 
pon one of them the lot has fallen to go to 
aahington, to carry out the conspiracy, to 
re the assassins — ^to go to Washmgton to 
rike the mnrderoas blow in aid of this re- 
Uion ; and what of the other ? The other 
m been ordered, according to the testimony, 
so to Newbem, North Carolina — ^Newbem, 
bich became the doomed city afterward 
nong these conspirators for the importa- 
»n of pestilence After the introduction of 
oof of this sort against these unknown 
napirators, who are numbered by fifties 
4 handreds, as Booth himself testified 
icn he waa trying to hire with his money 
man who coald not be hired to do murder, 
r. Chester — after such facts as these are 
ored, in the very vicinity of Newbern this 
femal thing is found floating as a waif on 
e waten, bearing witness against these 
Qaina. Althongh you can not prove the 
iter of it, I say it is admissible in evidence. 
is allied that there are conspirators here 
iknown. There are facts here to prove 
al one of them was to go to Newbern. 
le letter is found in the vicinity of New- 
n, in North Carolina, at the dock in 
orchaul City. The foundation has been 
Id for the introduction of it 



Allow me to say one other word in this 
connection. There are, I know, some rules 
of law that draw very harshly on conspira- 
tors that are engaged in crime. It may seem 
very hard that a man is to be affected in the 
remotest degree by a letter written by an- 
other who is not upon his trial, or a letter 
that has never been delivered, which could 
only speak from the time of its delivery; 
and yet the eentleman knows very well that 
upon principle it has been settled that a let- 
ter written and never delivered is admissible 
upon the trial of conspiratora 

Mr. EwtNG. Written by a co-conspirator. 

Assistant Judge Advocate Bikoham. Of 
course. But the fact that it was written by 
a co-conspirator is patent on its face, and 
gathered firom the other facts in proof in the 
case. The point about it is that he is an 
unknown conspirator. Suppose it had been 
found in possession of Booth, addressed to 
him through the post-ofilce, instead of being 
sent by hand, as the cipher letter shows they 
must do, because the detectives are on their 
track; suppose it had been found in the pos- 
session of Booth, will an^ man say that it 
would not be admissible in evidence against 
him and everybody else who conspired with 
him in this infernal plot? What difference 
does it make that it had not reached him, or 
the other hired assassin, that was on the 
track of Sherman, to creep into his tent and 
murder him, as they crept into the tent of 
the Commander-in-chief of your army and 
murdered him. I say it is evidence. 

Mr. Cox. If the Court will allow me,' I de- 
sire to submit a word in support of the mo- 
tion made by General Ewing. When it was 
announced that a cipher letter was about to 
be offered in evidence, the counsel for the de- 
fense took it for granted that it belonged to 
that general class of evidence relating to the 
machinations of the rebel agents in Canada, 
which had been generally admitted here 
without objection. The counsel for the de- 
fense have had no objection to the exposure 
of those machinations; their only concern 
has been to show that their clients were not 
involved in them. The whole of the evidence 
of this description of a secret character here- 
tofore has been evidence relating to the con- 
trivances and machinations of the rebel 
agents in Canada, either on their own re- 
sponsibility, or in connection with the author- 
ities in Richmond. Therefore, no objection 
was made to the introduction of that evi- 
dence ; nor was it perceived, until the letter 
was read before the Court, that it purported 
to come from somebody in immediate corv 
nection with the act of assassination itf«clf. 
Therefore the counsel were taken by surprise, 
and allowed the letter to be read to the Court 
without objection, without even inspecting it^ 
as they had a right to do, if they desired to 
submit objections to its introduction as evi* 
dence. 

The rule stated by the learned Judge Ad* 
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vocate 18 undoubtedly true, in general, that 
the declarations of conspirators are admissi- 
ble in evidence against their co-conspirators; 
but that is subject to this linnitation, that the 
conspiracy must first be established between 
the author of the declaration, whether oral 
or written, and the party accused. That con- 
spiracy being first proved by evidence aliunde, 
by other proof than the declaration itself, 
then the declaration may be offered in evi- 
dence to show the scope and design of the 
conspiracy; and if it had been established 
that tliis letter emanated from somebody be- 
tween whom and any one of the accused the 
conspiracy had been established, unquestion- 
ably it would have been evidence against the 
accused, supposing it to be made in the pros- 
ecution of the conspiracy. But there has not 
been a particle of proof produced to the 
Court showing that the letter did emanate 
either from Booth, or any one of his associ- 
ates. The logic of my learned friend on the 
other side seems to be this : It is sufficiently 
established, at least by prima facie evidence 
before the Court, that Booth was engaged in 
a conspiracy with some unknown persons; 
this letter comes from an unknown person ; 
«r^o, it is a letter from somebody connected 
with Booth in this conspiracy. 

Assistant Judge Advocate Bingham. Not 
all the logic. 

Mr. Cox. But, as far as it goes, it seems to 
be the logic of the other side. He says the 
charge is that these accused were engaged in 
a conspiracy with somebody unknown ; this 
letter comes from somebody unknown ; there- 
fore it is admissible in evidence That is 
about the substance of it. I submit to the 
Court that this is chop-logic. The rule of 
law is that the author of a declaration must 
first be shown, and when a letter is produced 
here, and I'ead in evidence, it must b^ first 
shown whose the handwriting is; that it is 
really the production of somebody whose 
declarations, oral or written, are evidence 
against the accused ; and until that is proved 
the letter is clearlj inadmissible. 

If the Court will look at the face of the 
letter, although that is a matter for argu- 
ment, in case it is fairly before the Court as 
evidence, I think the Court will perceive 
that it does bear on its very face tlie marks 
of fabrication. 'The letter is picked out of 
the water at Morehead City, no more blurred, 
I think, than any paper on this table. It 
looks as if it had been written and dropped 
in the water immediately before it was found, 
for the very purpose of being picked up 
by the Government agents, to be used as 
evidence. It declares that, "Pet** (who, I 
suppose, is intended to mean Booth) "has 
done his work well." **We had a large 
meeting last night" (the Friday night when 
these conspirators were flying from the city 
for their lives.) " I was in Baltimore yester- 
day." That was Friday. " Pet had not got 
there." Of course he had not got there when 



the work of conspiracy was to be done that 
very night, Friday; yet this letter- assumes 
that he had done the work before, and was 
to get there "yesterday," Friday, in Balti- 
more. Every thing about it is suspicious. 
That, however, is a matter of argument to 
the Court, as a question of evidence, when 
it is before the Court as evidence. In support 
of the motion of my learned friend, I submit 
that tlie letter was read and admitted in 
evidence by surprise; it is not legitimate evi- 
dence, and therefore should be so entered 
upon the record. 

Assistant Judge Advocate Binohax. I 
have only to say that the motion of the 
learned counsel will come more fitly when he 
makes his final argument It is competent 
for him to say^ then to the Court, ** You are 
not entitled to consider this evidence ;" but I 
object to commencing the argument of the 
case in the middle of Uie trial, and a^ing the 
Court to decide a part of the case at one timei 
and another part of it at another. That is a 
new system of practice. 

In regard to the remarks of my learned 
friend who has just spoken, his tongue ce^ 
tainly tripped, and he forgot himself, when he 
said that, in cases of conspiracy, written 
evidence could not be admitted without prov- 
ing the handwriting. I asked him, and 
challenged him, to produce a single aathoritj 
that showed any such limitation, where a 
paper was found relating to the coDapiraoy, 
no matter who wrote it Will the genUemaii 
say here that because we did not jnrove who 
wrote the cipher that was found m Booth's 
possession, which accords exactly with the 
cipher found in Davis's or Benjamin's posses- 
sion at Richmond, it is not evidence? It is 
no matter who wrote it; he had it, and let 
him account for his possession of it, and lei 
him account for the usee he was making of 
it This letter was found on the premises 
under the control and occupied by the enemy, 
who were engaged in this conspiracy. The 
gentleman said that "Pet" is referred to id 
the letter. He is, and it is proved that " Pet" 
is the name by which Booth was known 
among his co-conspirators in Canada; it is so 
proved by Conover. How would Conover 
know any thing about the contents of this 
letter? Who has proved that he was ia 
North Carolina at the time of the flight? 

The letter is dated Washington, April 15th, 
which is the day after the murder, and the 
day of the death of the President of the 
United States. It does not follow, by any 
means, that it was written in Washington; 
but that is what is on its ikc& Now, let os 
see whether there is any thing of this sup- 
posed contradiction on the face of it 

^'I am happy to inform you that Pet has 
done his work well. He is safe, and Old 
Abe is in hell." 

Is there any contradiction here in dates, 
or time, or fact ? Did not Abraham Linooln 
die on the morning of the 15th of April, and 
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10 not that in proof? The conclusionB of 
Uiia miserable monster, of course, are not 
■tatements of facts; but, monster as he is, he 
knows enough to state the fact, which he 
does state, Uiat "Pet has done his work 
well/' after their method of well-doing, and 
that his yictim, Abraham Lincoln, is dead. 
That ia the fact that he states; there is no 
eontradiction there. " Now, sir, all eyes are 
on you." Who? "You." *' You must bring 
Sherman. Grant is in the hands of Old Gray 
ere this." Who in America knew that, ex- 
cept a man in this conspiracy, on the 15th of 
April? 

Kr. Cox. We do not know that it was 
written on that day. 

Aseistant Judge Advocate Binghajc. We 
are taking thines as we find them. "Red 
Shoes showed lack of nerve in Seward's 
case, but fell back in £ood order." Who 
knew in what sort of order he fell back, ex- 
etpi a coHX>n8pirator? We know who Red 
Shoes was. He did fall back. 

Mr. Cox When was the letter found? 

Asnstant Judge Advocate Bikohajc. On 
the second day of May. 

Mr. Cox. Three weeks after. 

Assistant Judge Advocate Bikohajc. Yes ; 
hot the flentleman assumes in his criticism 
thai it bears date the day it purports to 
have been written. "Johnson must come. 
Old Crook has him in charge." Who knew 
Oft the 15th of April who hi^ him in charge ? 
""Mind weU that brother's oath." Who 
knew then about the oath ? It is all abund- 
■ttdy proved here, however. "And you will 
have no difficulty. All will be safe, and en- 
joj the firuit of our labors." That is, the 
pnccL "We had a large meeting last night 
AU were bent on carrying out the programme 
to the letter." The gentleman says there is 
% contradiction. Wherefore? "The rails 
ue laid Ibr safe exit Old , always be- 
hind — missed the pop at City Point 1 say 
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n, the lives of our brave officers, and 
ie life of the South, depend on carrying 
this programme into effect Which was the 
original design. "Number 2 will give you 
thia When you write sign no real name. 
[ was in Baltimore yesterday. Pet had not 
nt there yet" The eentleman says there 
IS a contradiction. Wherefore? Was not 
"yesterday" until midnight at least of the 
l4thofApri)? "I was in Baltimore yester- 
hy," • Assaminff that he was in Washing- 
ton on the 15th, ne was in Baltimore the day 



before the day of the murder. "Pet had 
not got there yet" Where? At midnight 
yesterday, under cover of the same darkness 
which he sought when he inflicted the mor- 
tal wound upon Abraham Lincoln. If he 
had got the benefit of the trains, everybody 
knew he would have been there "yesterday. 
Where is the contradiction ? 

I submit to the Court that this is no time 
to decide the effect of this letter upon the 
case or upon the Court 

Mr. Cox. The argument of the learned 
counsel for the Government is, that the 
handwriting of a letter need not be proved 
when it is found in the custody of parties 
implicated in the conspiracy. That I may 
admit, but that assumes the whole question. 
The letter was not found in the custody of 
any person. It was found floating upon the 
water, and non constat that the Tetter may 
not have been written the very day when it 
was found, and a few minutes before it was 
found; and written by somebody who had 
possessed himself of sufficient knowledge of 
the facts charged against the conspirators 
to enable him to fabricate a letter specious 
on its face, and appearing to have some bear- 
ing on the conspiracy itself 

Assistant Judge Advocate Binohav. Par- 
don me for saying to the gentleman, that 
while his statement is correctly made as re- 
gards what I said, I did also say, in that 
connection, that we must lay a foundation, 
and show that it had been in the custody 
of one of the conspirators. I think we have 
done it by showmg that "Pet" was the 
name of one of the party ; by showing that 
the object of the conspiracy, as narrated In 
the letter, was the object agreed upon; by 
showing that that was not a matter of 
notoriety, nor a matter known to anybody 
except the conspirators themselves on the 
day of its date; and by showing that all the 
evidence in this case, so far as this letter 
can be understood to-day, corroborates the 
fact which I assert, that the writer of the 
letter, on the 15th day of April, was a party 
to this conspiracy — a fact clearly enough 
shown, I think, to hang him if he were 
found with that paper in his pocket, though 
no man knew his name, and no man ever 
testified about the writer, unless he could 
explain how he came by it. 

The Commission overruled the motion of 
Mr. Ewing. 
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RELATING TO JOHN WILKES BOOTH, AND CIRCUM- 
STANCES ATTENDING THE ASSASSINATION. 



Ro^BRT R JONSS. 

JFbr the Prosecution, — May 13. 

I am a clerk at the Xirkwood Honse in 
thia city. The leaf exhibited to the Com- 
mission is from the register of the Xirkwood 
House. It contains the name of O. A. Atce- 
rodt, Charles County. 

[The leaf tram the hotel regieter wm offered in eridence.] 

It appears from the register that Atzerodt 
took room No. 126 on the morning of the 
14th of April last, I think before 8 o'clock 
in the morning. I was not present when 
his name was registered, and did not see 
him until between 12 and 1 in the day. 1 
recognize Atzerodt among the accused. That 
is the man, I think. 

[Tlie wltnesf here pointed to the accoaed, O. A. Atze- 
rodt.] 

I went to the room occupied by Atzerodt 
after it had been opened by Mr. Lee, on the 
night of the 15th of April, and 1 saw all the 
articles that were found there. I can not 
identify the knife,, though it was similar to 
the one just shown me. It was between the 
sheet and^ the mattress. The bed had not 
been occupied on the night of the 14th, nor 
had the chambermaid been able to get into 
the room the next day. A young man spoke 
to Atzerodt when I saw him standing at the 
office counter. I do not know his name. 
Atzerodt before that asked me if any one 
had inquired for him within a short time. 
From' the book it appears that Atzerodt paid 
one day in advance. I had never seen nim 
in the hotel before. 

During that day I gave a card of J. 
Wilkes Booth to Colonel Brownine, Mr. 
Johnson's secretary. It was put in his box. 
I am not positive that I received it from J. 
Wilkes Booth, although I may have done so. 

Cross-examiruUion by Mr. Doster. 

I do not think I could identify the par- 
ticular pistol found in Atzerodt's room. It 

(TO) 



was quite a large one, such as caralry offi- 
cers wear, and was loaded and capped. 

William A. Browniko. 

For the Prosecution. — May 16. 

I am the private secretary of President 
Johnson. Between 4 and 5 o'clock in the 
afternoon of the 14th of April last, I left the 
Vice-President's room in the Capitol, and 
went to the Kirkwood House, where we 
both boarded. On going to the office of the 
hotel, as was my custom, I noticed a card in 
my box, which was adjoining that of Mr. 
Johnson's, and Mr. Jones, the clerk, handed 
it to me. It was a very common mistake in 
the office to put cards intended for me into 
the Vice-President's box, and his would find 
their way into mine; the boxes being to- 
gether. 

[A card wm here handed to the witness.] 

I recognize this as the card found in my 
box. The following is written upon it in 
pencil : 

Don't wish to disturb you; 
home? 

[The card was offered in eridenoe.] 

I had known J. Wilkes Booth when he 
was playing in Nashville, Tenn. ; I met him 
there several times; that was the only ac- 
quaintance 1 had with him. 

When the card was handed to me, I re« 
marked to the clerk, "It is from Booth; ia 
he playing here?" I thought }>erhap8 he 
mignt have called upon me, having known 
me; but 'when his name was connected with 
the assassination, I looked upon it differ- 
entlv. 

Cross-examined by Mb. BosTsa. 

The Vice-President was, I believe, at the 
Capitol the greater part of the forenoon of 
that day. He was at dinner at the Kirk* 
wood at 5 o'clock, and I do not think he 
was out afterward. He was in his room for 



isturb you; are you i 
J. WILKES BOOTR 
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t!ic balance of the evening. I was there, I together, and were sometimeB there three or 
think, up to 6 or 7 o'clock, when I left, and four times a day. Mr. Surratt kept two 
did not return until about 11 or 12 o'clock, horses at the stable, and Atzerodt rode out 
after the assassination. occasionally with Surratt 

I have in my hand a note from Mr. Sur- 
Charles Dawsok. ratt, which reads : 

For the Proit€eution.^May 26. Mr. Howard will please let the bearer, Mr. 

. . Atzerodt, have my horse whenever he wishes 

I am acquainted with the handwriting of x,o ride, also my leggings and gloves, and 
J. Wilkes Booth, and the eisnature on the oblige Yours, etc., 

card shown to me is undoubtedly that of ' [Signed] J. h!* SURRATT. 

John Wilkes Booth. jp^i. 22, 1865. 

Thomas L. Gardineb. « '^^\ '^^^^ 7*« ^"^ ^ 'jl^ ^^}}^ ^,^"- 

Aiiu«Ao ij. v*A i« ». Surratt, and I put it on file, AUerodt sev- 

For the ProtectUion. — May 26. eral times rode horses from that order. It 

I saw at the Government stables in this ^*» afterward rescinded. .,_,,,,, 

ritv SpvPnt^nth and I Streets a dark-bav ^" ^^^ ^'^^ P*'' ^^ -^P"'» -A^t^^rodt *Old 

on^y^d ho^ on the sih oUhU month Tt •»« '^at John H. Surratt £.d b«.n to Rich- 

:• .1./ „..»-. i.»_. fk«» .... .«i/i .««.» «;«,« jnond, and that in coming back he got into 
18 the same borse toat was sold some time ,._, ',. .i . .i. j > .• a \ • 

in the latter oart of November by mv difficulty ; that the detecUves were after him ; 

nDcle, George Gardiner, to a mak nameS ^o' ^\ "'j'^J^*,.'"' """'** ^•*° ^ '*''*'**' 

Booth. BoSth came to my uncle's with ^'"^ *^« ,, , ,lr k a.. u ♦ i. 

Dr. Samuel A. Mudd, and Booth selected . <^>» he 3 st of ^ai«h, At«rodt took away 

this one out of three horses my uncle had fi*™ '»»« «'»,'>>•' » •«>'?'' "'"<^ "^ «"« "yj- » 

for sale. In accordance with this request, I f"« '««'"»» borse, and another smaller bay 

J r «^ ;♦ ♦« ui^ ♦!.« ^^^* »,/>*»;»» «♦ horse, under an order from John H. Surratt 
delivered it to him the next morning at g ' , . ^ j ^ ^ ^ ^ .^ 

Brvantown. Booth and Dr. Mudd came on «"» »»»'\ ^"»" "^ »• « ,. "'^ Ti u *^l.* 

hogback, and after the purchase they left ff '»'"' •'«T A^'^h"** f m"'.* "* n T**' 

r^l^^ xi *u ^^A^ •wl «»*<.^»»»r -«.i these horses back to the stable to sell them 

^SF^^AA ?"" i } agreement, and j^ Howard, but failing to sell them, he 

Dr. Mudd took no part or interest in the y' «*>•. "vi-»»*v., muv la^nj^ v. ovt* »■«,.«., u^ 
nmhaae that I saw ^ them away. The horse now at the 

purcnaae mmi s Government stable, corner Seventeenth and 

CWe^W *y Ma 8«..-. \f^^^ S^'^ry^on'th^ei&oVSraS; 

My uncle's house is but a short distance and brought back for sale some days afler- 

ftom Dr. Mudd's, not over a quarter of a ward. 
milcL Booth said he wanted a horse to run 

in a light buggy to travel over the lo^er Wiluam E. Clbaybb. 

counties of Maryland, that he might look at j«. ., -p^^^^.t;^ nr^, 90 

the lands, as he desired to buy some. My ^^^ ^^ Pro^ecutum.-^May 22. 

uncle told him he had but one horse that I keep a livery stable on Sixth Street, in 

he could recommend as a buggy-horse, and this city. In January last, J. Wilkes Booth 

that he could not spare, as he wanted it for kept a one-eyed bay horse at my stable, part 

kis own ase. He then offered to sell him a of the time, for about a month. On the 30th 

young mare, but Booth said a mare would of January he sold the horse to the prisoner, 

not suit him. My uncle then said that he Samuel Arnold, so Booth told me, and Ar- 

bad an old saddle-horse that he would sell nold paid me eight dollars for the eight days 

him if it would suit him. Booth examined that the horse remained there afler the safa 

the horse, and said he thought it would John 11. Surratt used to hire horses from 

Miti as he only wanted it for one year. He me in January last, to go down into the 

bought the horse, and paid for him. country to partica He was generally with 

I think I have heai^i of Booth being in Mr. Booth, but after three or four visits down 

the neighborhood of Bryantown some time the country, Booth left word that Mr. Sur- 

before that, but I never heard of his beine ratt was to have his horse any time he came 

at Dr. Mudd's house. Our farms were ad- for it. 

joining, and 1 verv often saw Dr. Mudd; I have seen Atzerodt at our stable once; 

aometimea two or three times a week. he was there with horses for sale. I Imve 

seen the one-eyed horse now at the Govern- 

Bbookb Stabler. ment stables on Seventeenth and I Streets, 

-, . n_ ^ ay- ie and it is the same that Arnold bought of 

For the Jrr09ecutwn,~—Jnay 10. Booth 

^ i?"o."*?"*'f ** Howard's livery stable, Orou^mined by Mk. Ewiko. 

00 G Street I was acquainted with J. -^ 

Wilkea Booth, John H. Surratt, and George I have only seen Arnold twice ; on the 8th 
A. Atzerodt They were frequently at the of February when he paid me, and once 
•table together; they almost always came since. 
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James W. Pumphrt. 
For the Proseeuiian, — May 15. 

I reside in Washington City, and keep a 
livery stabla X was acquainted with J. 
Wilkes Booth. He came to my stable about 
12 o'clock of the 14th of April last, and en- 
gaged a saddle-horse, which he said he 
wanted about 4 or half-past 4 that day. Ue 
had been in the habit of riding a sorrel 
horse, and he came to get it, but that horse 
was engaged, and he had in its place a small 
bay mare, about fourteen or fourteen and a 
half hands high. She was a bay, with black 
legs, black mane and tail, and a white star 
in the forehead. I think the off front foot 
had white spots. I have never seen the mare 
since. He asked me to give him a tie-rein 
to hitch the horse. I told him not to hitch 
her, as she was in the habit of breaking the 
bridle. He told me he wanted to tie her 
while he stopped at a restaurant and got a 
drink. I said, "Get a boy at the restaurant 
to hold her." He replied that he could not 
get a boy. **0," said I, "you can find plenty 
of bootblacks about the streets to hold your 
horse." He then said, " I am going to Gro- 
ver*8 Theater to write a letter; there is no 
necessity of tyins her there, for there is a 
stable in the back part of the alley; I will 
put her there." He then asked where was 
the best place to take a ride to; I told him, 
" You have been some time around here, and 
you ought to know." He asked, "How is 
Crystal Spring?" "A very good place," I 
said, " but it is rather early for it" " Well," 
said he, " I will go there after I get through 
writing a letter at Grover's Theater." He 
then rode off, and 1 have never seen Booth 
since. 

About six weeks before the assassination, 
Booth called at my stable, in company with 
John H. Surratt He said he wanted a good 
saddle-horse. I said, "Before you get him 
you will have to give me reference; you are 
a stranger to me." He replied, "If you 
do n't know me you have heard of me; I am 
John Wilkes Booth." Mr. Surratt spoke up 
and said, " This is John Wilkes Booth, Mr. 
Pumphry; he and I are going to take a 
ride, and, I will see that you are paid for the 
horse." I let him have the horse, and I was 
paid. 

CrM9-€xamined hy Mr. Aikek. 

Mr. Surratt never came to my place with 
Booth after the first time. I do not know 
any of the prisoners at the bar. 

Pbtbr Taltavul. 

For the Proeeeution, — May 15. 

I was acquainted with John Wilkes 
Booth. I kept the restaurant ac^oining 
Ford's Theater, on the lower side. Booth 
came into my restaurant on the evening of 
the 14th of April, I judge a little after 10 



o'clock, walked up to the bar, and called 
for some whisky, which I gave him; he 
then called for some water, which I also 
gave him; he placed the money* on the 
counter and went out I saw him go out 
of the bar alone, as near as I can judge, 
from eight to ten minutes before I heard the 
cry that the President was assassinated. 

I am acquainted with the prisoner, Her- 
old ; have known him since he was a boy. 
I saw him on the night of the murder, or 
the night previous to that; he came into my 
place and asked me if Mr. Booth had been 
there that afternoon. I told him I had not 
been there myself in the aAernoon, when he 
asked, "Was he not here this evening?" I 
said, " No, sir ;" and he went out 

Croee-examined hy Mr. Stone. 

I can not positively swear as to whether 
that was Thursday or Friday evenine. I 
think Herold came alone to the bar. I did 
not see anybody come in there with him. 
As near as I can recollect, the time was be- 
tween 6 and 7 o'clock. 

Serobamt Joseph M. Dtb. 

For the Proeeeution. — May 15. 

On the evening of the 14th of WLpril last, 
I was sitting in front of Ford's Theater, about 
half past 9 o'clock. I observed several per- 
sons, whose appearance excited my suspicion, 
conferring together upon the pavement The 
first who appeared was an elegantly-dressed 
gentleman, who came out of the passage, 
and commenced conversing with a ruffianly- 
looking fellow; then another appeared, and 
the three conversed together, it was then 
drawing near the second act The one that 
appeared to be the leader, the well-dressed 
one, said, "I think he will come out now," 
referring to the President, I supposed. The 
President's carriage was standing in front of 
the theater. One of the three had been 
standing out, looking at the carriage, on the 
curbstone, while I was sitting there, and 
then went back. They watched awhile, and 
the rush came down ; many gentlemen came 
out and went in and had a drink in the sa- 
loon below. After the people went up, the 
best-dressed gentleman stepped into tne sa- 
loon himself; remained there long enough 
to get a drink, and came out in a style as 
if he was becoming intoxicated. He stepped 
up and whispered to this ruffian, (that is, 
the misers blest-looking one of the three), 
and went into the passage that leads to ths 
stage from the street Then the smallest 
one stepped up, looked at the clock in the 
vestibule, called the time, just as the best- 
dressed gentleman appeared again. Thra 
he started up the street, remained there 
awhile, and came down again, and called 
the time again. I then b^can to think tfasrt 
was something going on, and looked toward 
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this man as he called the thne. Presently 
he went up again, and then came down and 
called tlie time louder. I think it was ten 
minutes afler 10 that he called out the last 
time. He was announcing the time to the 
other two, and then started on a fast walk 
op the street, and the best dressed one went 
inside the theater. 

I was invited by Sergeant Cooper to have 
some oysters; and we had barely time to 
get seated in the saloon and order the oys- 
ters, when a man came rushing in and said 
the President was shot 

fA photograph of J. WUket Booth wm handed to the 

WltBCW.] 



That was the well-dressed man ; but his 
moustache was heavier and his hair longer 
than in the photograph, but these are his 
features exactly. 

The ruffianly man I saw was a stout 
man, with a rough face, and had a bloated 
appearance; his dress had been worn a con- 
siderable time The prisoner, Edward Span- 
gler, has the appearance of the rough-looicing 
man, except that he had a moustache. 

The one that called the time was a ver}' 
neat gentleman, well dressed, and he had a 
moustache. I do not see him among the 

rrisonersL He was better dressed than any 
see here. He had on one of the fashion- 
able hats they wear here in Washington, 
with round top and stiff brim. He was not 
a ▼ery large man, about five feet, six inches 
high ; his coat was a kind of drab color, and 
his hat was black. 

Crou-^xamined by Ha. EwiNO. 

During the half hour or more that I sat 
In the front of the theater, the man in 
douched clothes was there; he stood on the 
paTeroent at the end of the passage. Hie 
moustache was black, and he had on a 
douched hat, one that had been worn some 
time: I did not pay particular attention so 
as to observe the color of his dresa Booth 
entered the theater the last time at the front 
door; he whispered to the man, and lefl 
htm, and went into the theater by the front 
door. I did not see the man in tlie slouched 
dress change his position, because I was 
observing Booth. The other ihan went up 
the street on a fast walk. I suppose it was 
about fifteen minutes afler Booth entered 
the theater, that we heard the news of the 
asBSsnnation, while we were in the saloon. 

JoHK E. Buckingham. 
For the Prosecution, — May 15. 

I am night door-keeper at Ford's Theater. 
In the da J time I am employed at the Wash- 
ington Navy Yard. 

I know John Wilkes Booth by sight 
About 10 o'clock on the evening of the 14th 
hs came to the theater, walked in and went 
out again, and returned in about two or 
three minntca He came to me and asked 



what time it waa I told him to step into 
the lobby and he could see. He stepped out 
and walked in again, entering by the door 
that leads to the parquctte and dress-circle; 
came out again, and then went up the stair- 
way to the dress-circle. The last I huw of 
him was when he alighted on the stage from 
the box, and ran across the stage with a 
knife in his hand. He was uttering some 
sentence, but I could not understand it, being 
so far from him. 

Cross-examined by Mr. Ewing. 

I know the accused, Edward Spangler. I 
am perfectly satisfied that he was not in 
front of the theater during the play on the 
night of the 14th of April; had he come 
out, 1 must have seen him. I have never 
known Spangler wear a moustache. 

John F. Slbichmann. 
For the Prosecution, — May 15. 

I am assistant property man at Ford's 
Theater, and have to set the furniture, etc, on 
the stage I was at the theater on the night 
of the assassination of the President About 
9 o'clock that night 1 saw John Wilkes 
Booth. He came up on a horse, and entered 
by the little back door to the theater. Ned 
Spangler was standing by one of the wings, 
and Booth said to him, ^' Ned, you '11 help me 
all you can, won't you?" and Ned said, **0 
yea Those were the first words that 1 heard. 

1 just got a glimpse of Booth af)er the 
President was shot, as I was going out at the 
the first entrance on the right-hand side near 
the prompter's place. 1 saw Booth *on the 
afternoon of the 14th, between 4 and 5 
o'clock, in the restaurant next door. 1 went in 
to look for James Maddox, and 1 saw Booth, 
Ned Spangler, Jim Maddox, *' Peanuts," and 
a young gentleman by the name of John 
Mouldey, 1 think, drinking there. 

(Jrosa-examined by Ma. EwiNO. 

Booth spoke to Spangler right by the back- 
door. I saw his horse through the open 
door, but as it was dark 1 could not see if any 
one was holding it 

1 was on the stage that nieht, except when 
I had to go down to the apothecary's store to 

fet a few articles to use in the piece, and when 
went into the restaurant next door. Span- 
gler's business on the stage is shoving the 
scenes. I went to the front of the theater 
by the side entrance, on the lefl-hand side. 
When 1 was in front, I noticed the Presi- 
dent's carriage there, but did not see Spangler; 
had he been there, 1 guess I should have seen 
him. I have never seen Spangler wear a 
moustache 1 was in front of the theater two 
or three times, but was on the stage during 
the third act I think it was ten or fiileen 
minutes before the close of the second act 
that I was in the restaurant next door. 
About ten minutes, 1 suppose, after the 
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aMaflsination, Spangler was standing on the 
•tage by one of the winfln, with a white hand- 
kerchief in hiB hand. He was very pale, and 
was wiping his eyes. I do not know whether 
he was crying or not 

Booth was very familiar with the actors 
and employees of the theater, and was back- 
ward and forward in the theater frequently. 
He had access to the theater at all times, and 
came behind the scenes, and in the green-room, 
and anywhere about the theaterjust as though 
he was in the employment of Mr. Ford. 

When Booth spoke to Spangler, they were 
about eight feet from me, but Booth and 
Spangler were not more than two or three feet 
apart After Booth had spoken, he went 
behind the scenes. I do not know whether 
Booth saw me, but he could have seen me 
from where he was standing; no one else was 
by at the time that I noticed. Spangler is, I 
think, a drinking man; whether he was in 
liquor that night I do not know. 

JosBPH Burroughs, alias ** Peanuts." 
For the Prosecution, — May 16. 

I carry bills for Ford's Theater during 
the daytime, and stand at the stage-door at 
night I knew John Wilkes Booth, and used 
to attend to his horse, and see that it was 
fed and cleaned. His stable was immediately 
back of the theater. On the afternoon of 
the 14th of April, he brought his horse to 
the stable, between 5 and 6 o'clock. He 
hallooed out for Spaneler; when he came, 
Booth asked him for a halter. He had none, 
and Bent Jake up stairs after one. Jim Mad 
dox was down there too. Between 9 and 
10 o'clock that night, I heard Deboney call- 
ittt; to Ned that Booth wanted him out in the 
alley. J did not 8ee Booth come up the 
alley on hi8 ho«Be, hut I saw the horse at the 
door when Spangler called me out there to 
hold it When Spangler told me to hold the 
horse. I said I could not; J had to so in to 
attend to my door. He told me to hold it, 
and if there was any thing wrong to lay the 
blame on him; so I held the horse. I held 
him as I was sitting over against the house 
there, on a carpenter s bench. 

I heard the report of the pistol. I was still 
out by the bench, but had got off when Booth 
came out He told me to give him his horsa 
He struck me with the butt of a knife, and 
knocked me down. He did this as he was 
mounting his horse, with one foot in the 
stirrup: he also kicked me, and rode off im- 
mediately. 

I was in the President's box that afternoon 
when Harry Ford was putting the flags 
around it Harry Ford told me to go up with 
Spangler and take out the partition of the 
box; that the President and General Grant 
were coming there. While Spangler was at 
work removing it he said, "Damn the Presi- 
dent and General Grant" I said to him, 
*' What are you damning the man for — a man 



that has never done any harm to you 7 " He 
said he oueht to be cursed when he got so 
many men killed. 

I only saw one horse in the stable when I 
was there between 5 and 6 o'clock, and I 
was not there afterward. There was another 
horse there some davs before. Booth brought 
a horse and buggy there ; it was a little horse; 
I do not remember the color. The fellow that 
brought the horse there lived at the Navr 
YarcT I think he used to ^o with Booth 
very often. I do not see him among the 
prisoners. 

[Probablj Herold, though the witneM failed to recognise 
him among the prieonera and tlie guards.] 

I saw Booth as he came out of the small 
door. I did not see anybody else. I did not 
see Spangler come in or go out while I was 
sitting at the door. 

Cross^xamined by Mr. Ewino. 

It was about six or eight minutes after 
Deboney called Spangler that Spangler called 
ma I was sitting at the first entrance on the 
left, attending to the stage-door. I was there 
to keep strangers out, and prevent those coming 
in who did not belong there. 

When I was not there, Spangler used to 
hitch up Booth's horse, and hold him or fbed 
him. Between 5 and 6 that evening, Span- 
gler wanted to take the saddle off Booth's 
horse, but Booth would not let him ; then he 
wanted to take the bridle off, but Booth 
would not asree to it; so Spangler just put a 
halter round the horse's neck, but he took 
the saddle off afterward. 

I was out in front of the theater that night 
while the curtain was down ; I go out between 
every act When the curtain is up, I go in- 
side. I did not see Booth in front of the the- 
ater that night, nor Spangler. I never saw 
Spangler wear a moustache. 

Booth was about the theater a great deal; 
he sometimes entered on Tenth Street, and 
sometimes from the back. The stable where 
Booth kept his horses is about two hundred 
yards from the back entrance to the theater. 
When I went to hold the horse for Booth 
that night, I think they were playing the first 
scene of the third act 

Spangler always worked on the left-hand 
side of the stage; that is the side the Presi- 
dent's box was on, and it was on that side I 
attended the door. When I was away, Span- 
gler used to attend the door for me ; that was 
the door that went into the alley from Tenth 
Street A man by the name of Simmons 
worked with Spangler on that side of the 
stage, and on the other side, Skeggy, Jake, 
and another man worked. While the play 
was going on, these men were always about 
there. It was their business to' shove the 
scenes on. They usually staid on their own 
side of the stage, but when a scene stood the 
whole of the act, they might go round on the 
other side; sometimes they would go out, but 
not very often. 
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d for On Pnt*euHim.—May 22. 
Tb« BUble in tbe nv of the Iheater WBa 
flttod ap for Booth in Januar;, b; Spanglei 



al]«f. I looked ontof 
mea m if the geotlen 



t etklTa put in iL Booth occupied thai 
•ttble until the BMu«inaIioii. First be had 
a nddle-honc, which be eold ; llieii he got 
a hone and bnggj. The bug^ he sold on 
Wedneadaj before the aeaassi nation. Ned 
SpAD^lcr, the pritMlner, sold it for him. 
Crott-examitud ty 1S.T. EwiHD. 



Hwngler on the 
Uondajr, to take it to the basar on Mar;- 
laod Avenue; but he could not get what be 
wanted for it there, and eold it afUnrard to 
a mmn that kept a lirerj stable. 

Mabt Ann Tdek** (colored.) 
Fir Iht PrMietitioiL—May 16. 
I reside in the rear of Ford's TheaUr: 
mj fronlrdoor fronts to 



! back of the 
I knew John Wilkes Booth when 
I saw hitn. I saw him on the afternoon of 
the 14th, etAnding in the back-door of Ford's 
Theater, with a lady by his side. Between 
7 Bud tl o'clock that night, he brought a horse 
Dp to the bock door of the theater, and, 
^Mning it, called "Ned" three times. 

Ned came to him, and I heard him say. 
m « low voice, "Tell Uaddoz to come here.' 
When Uaddox came, Booth said sometliing 
in ft very low voice to him, and I saw Maddox 
leHcb out his hand and take the horse. 
Where Ned went I can not tell Booth 
then went into the theater. After the ossas- 
Hoation, I heard the liorse going very ra{»dly 
out of the alley. I rati immediately Co my 
door and opened it, but he was gone. The 
crowd then came out, and this man, Ned, 
aroe oat of the theater. 
in^iwitBiH h« idwuntd u* ■teutd, uwud 

When I saw him, I said, "Ur, Ned, you 
know that man Booth called you." Said he, 
"I know nothing about it." 

]£uiT Jamk AitDEBSOK (colored.) 
JW th* Pretention. — Mat/ 16. 

I live right back of Ford's Theater, ad- 
join in g Vrs. Turner's house. I knew John 
Wilkes Booth by sight I tam him on the 
morning of the 14th of April down by the 
■table, and again between 2 and il o'clock in 
the alieraoon, standing in the theater back- 
door, in the alley, talking to a lady. I stood 
in my gate and looked right wishful at him. 

Hv and this lady were pointing up and 
down the alley, as if tbey were talking aliout 
it. They stood there a considerable time, 
and then Booth went into the theater. 

AlUr I bad gone up stairs that night, a 
&uriag« drove ap, and afUr that 1 beard a 



than the end of it, and in 

-tea he came back up to the Chester door, 

holding his horse by the bridle, lie pushed 
the door open, and said something in a low 
voice, and Chen in a loud voice he called 
"Ned" four times. There was a colored 
man up at the window, who said, " Ur. Ned, 
Ur. Booth wants you." This is the way I 
came to know il was Ur, Booth, for it was 
dark and I could not see his face. When 
Ned came, Ur. Booth said, in a low voice, 
"Tell Usddox to come here." 

Then Ned went back and Uaddoz came 
out, and they said someliiing to each other. 
Uaddoz then took off (he horse from before 
my door, round to where llie work bench 
was, tliaC stood at the right side of the liOQSS. 
They both then went into the thester. Ti^p 
horse stood out there a considerable time, 
and kept upa great stamping. After awhile, 
the person who held Che horse kepC walking 
backward and forward; 1 suppose the horse 
was there an hour and a half altogether. 
Then I saw Booth coine out of the door 
with something in his hand, glittering. He 
came out of tlie theater so quick that it 
seemed as if he but touched the horse, 
and it was gone like a flash of lightning. I • 
I thought to myself that Cbe horse must surely 
have run off with the gentleman. Presently 
there was a rush out of the door, and 1 heard 
the people saying. "Which way did he go?" 
I oelced a gentleman what was tlie mstter, 
and he said the Preeident was shot. J Baknl 
who shot him. Said he, " The man who went 
out on the horse." 

I went np to the theater door, and saw 
Ur. Spangler. When be came out, I said 
to him, "Ur. Bpangler, that gentleman called 
you." Said he, "No, he didn'L" Said I, 
"Yes, he did." He said, "No, he didn't 
call me." He denied it, and I kept on say- 

CroM-txamintd by Ur. Ewino. 
When Ur. Uoddox took the horse round 
out of my sight, I could not see who held 
him. He came back after a little while, and 
went into the theater again. Ur. Spangler 
came out when Booth called him, and told 
him to Cell Uoddox to come out, hut I am 
not certain that Spangler came out again. 

Jamks L. UlDtWS. 
For the pToittvtion, — May 22. 

I was employed at Ford's Theater as 
property man. In December last, I rented 
from Mrs, Davis, for -lohn Wilkes Booth, the 
stable where he kept hie horse up to the 
time of the murder of President Lincoln. 
Ur. Booth ^ve me the rent money monthly, 
and I paid it to Ure. Davie. 

1 saw Hairy Ford decorating the Freai- 
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dent's box on the afternoon of the I4th of 
April, but do not remember seeing any one 
else in the box. 1 was in there but once. 

I saw Joe Simms, the colored man, coming 
from Mr. Ford's room, through the alley 
way, carrying on his head the rocking-chair 
that the President was to use in the evening. 
I had jiot seen that chair in the box this 
season; the last time I saw it before that 
afternoon was in the winter of 1863, when 
it was used by the President on his first visit 
to the theater. 

OroM-examined by Mr. Ewino. 

My duties require me to be on the stage 
while the performance is going on, unless, as 
sometimes happened, there is nothing at all 
to do, when I go out My business is to see 
that the furniture is put on the stage aright, 
and to get the actors any side properties tnat 
may be required for use in the pl&y* 

The passage way by which Booth escaped 
is usually clear. Only when we are playing 
a heavy piece, and when in a hurry, do we 
run things in there. The '^American Cousin," 
which was performed on that night, is not a 
heavy piece, and the passage would therefore 
be clear of obstruction. 

Spangler's position on the stage was on 
the left-hand side, facing the audience, and 
the same side that the President's box was 
on. I saw Spangler during nearly every 
scene. If he had not been at his place, I 
should certainly have missed him. If he 
had missed running off a single scene, I 
should have known it Sometimes a scene 
lasts twenty minutes, but in the third act 
of the "American Cousin" there are seven 
scenes, the way Miss Keene plays it, and had 
Spangler been absent five minutes after the 
first scene of this act we should have noticed 
it In the second act, I guess, he has a half 
hour, and in the first scene of the third act 
he has twenty-five minutes, and after this the 
scenes are pretty quick. 

I was at the front of the theater during the 
second act, but did not see Spangler there. 
I have never seen Spangler wear a moustache 
during the two years that I have known him. 

I was in the first entrance to the stage, the 
side the President's box is on, at the moment 
of the assassination. Three or four minutes 
before that, while the second scene of the 
third act was on, I crossed the stage with the 
will, and saw Spangler in his place. After 
the pistol was fired, I caught a glimpse of 
Booth, when he was about two feet off the 
stage. I ran on the stage and heard a call 
for water; I ran and brought a pitcher full, 
and ^ave it to one of the officera I did not 
see Spangler after that, that I remember, 
until the next morning. I may have seen 
him, but not to notice him. 

I heard about 12 o'clock that the Presi- 
dent was coming to the theater that night; I 
was told so by Mr. Harry Ford. I heard a 
young man, one of the officers connected with 



the President's house, say that night that he 
had come down that morning and engaged 
the box for the President 

Jambs P. Fksguson. 
For the PrMccution. — May 15. 

I keep a restaurant, a^joinine Ford^s 
Theater, on the upper side. I saw J. Wilkes 
Booth, on the afternoon of the 14th, between 
2 and 4 o'clock, standing by the side of 
his horse — a small bay mare; Mr. Maddox 
was standing by him talking. Booth re- 
marked, *'See what a nice horse I have got; 
now watch, he can run just like a cat; " and, 
striking his spurs into his horse, he went off 
down the street 

About 1 o'clock Mr. Harry Ford came 
into my place and said, " Your favorite. Gen- 
eral Grant, is to be at the theater to-night, 
and if you want to see him you had better go 
and get a seat." I went and secured a seat 
directly opposite the President's box, in the 
front dress-circle. I saw the President and 
his family when they came in. accompanied 
by Miss Harris and Major Ratnbone. 

Somewhere near 10 o clock, during the see- 
oiid scene of the third act of ** Our American 
Cousin," I saw Booth pass along near the 
President's box, and then stop and lean 
against the wall. After standmg there a 
moment, I saw him step down one step, pat 
his hands on the door and his knee agamet 
it, and push the door open — the first door 
that goes into the box. I saw no more of 
him until he made a rush for the front of the 
box and jumped over. He put his left hand 
on the railing, and with his right he seemed 
to strike back with a knife. I could see the 
knife gleam, and the next moment he was 
over the box. As he went over, his hand 
was raised, the handle of the knife up, the 
blade down. The President sat in the left- 
hand corner of the box, with Mra Lincoln 
at his right Miss Harris was in the right- 
hand corner. Major Rathbone sittine back at 
her left, almost in the corner of the box. At 
the moment the President was shot, he was 
leaning his hand on the railing, looking down 
at a person in the orchestra; holding the flag 
that decorated tlie box aside to look between 
it and the post, 1 saw the flush of the pistol 
right back in the box. As the person jumped 
over and lit on the stage, I saw it was Booth. 
As he struck the stage, he rose and exclaimed, 
^' Sic semper tyrannus I " and ran directly across 
the stage to the opposite door, where the actors 
come in. 

I heard some one halloo oat of the box, 
"Revenge for the South!" I do not know 
that it was Booth, though I suppose it roost 
have been ; it was just as he was jumping 
over the railing. His spur caught in the olae 
part of the flag that was stretchedaround the 
box, and, as he went over, it tore a piece of 
the flag, which was dragged half waj acroflB 
the stage on the spur of nia right heel 
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Ju8t as Booth went orer the box, I saw 
the President raise his head, and then it hung 
back. I saw Mrs. Lincoln catch his arm. 
and I was then satisfied that the President 
was hurt By that time Booth was across 
the stage. A young man named Harry 
Hawk was the only actor on the stage at 
the timcL 

I left the theater as quickly as I could, 
and went to the police station on D Street, 
to give notice to the Superintendent of Police, 
Mr. Webb. I then ran up D Street to the 
house of Mr. Peterson, where the President 
was taken. Colonel Wells was standing on 
the steps, and I told him that I had seen it 
all, ana I, knew the man who jumped out of 
the box. 

Next morning I saw Mr. Oifford, who said, 
"You made a hell of a statement about what 
yoa saw last night; how could vou see the 
flash of the pistol when the ball was shot 
through the door?" On Sunday morning 
Miss Harris, accompanied by her father, 
Jiidge Olin, and Judge Carter, came down to 
the theater, and I went in with them. We 
soi a candle and examined the hole in the 
aoor of the box through which Mr. Gifford 
said the hsM had been shot It looked to 
me aa if it had been bored by a gimlet, and 
then rimed round the edge with a knife. In 
sereral places it was scratched down, as if 
tke knife had slipped. After this examina- 
tion. I was satisfied that the pistol had been 
firea in the box. 

ICr. Oifibrd is the chief carpenter of the 
theater, and I understood had full charge 
of it I recollect when Richmond was sur- 
rendered I said to him, " Have you not got 
aar flags in the theater?** He replied, " Yes, 
I have ; I guess there is a flag about" I 
said, '^Why do you not run it out on the 
roof T' He answered, *' There 's a rope, is n't 
that enough 7" I said, * You are a hell of 
a man, you ought to be in the Old Capitol" 
He did n't like me any how. 

Onn»-€xamined by Mr. Ewnro. 

We looked for the bar that had been used 
to fitften the box-door, but could not find it 
I koow Mr. Spangler very well. I never 
saw him wear a moustache, that I recollect 

James J. Oxfforo. 

Ftr the Proseeutian. — May 19. 

1 waa the builder of Ford's Theater, and 
am stace-carpenter thera I noticed Mr. 
Harry Clay Ford in the President's box, on 
the 14th of April last, putting flags out; I 
think I saw Mr. Raybold with him. When 
I waa in the box on Saturday, the I5th, I 
•aw the large rocking-chair. 1 do not know 
whether or not it has been previously used 
thia seaaoD, but I saw it there last season. It 
waa part of a set of fUrniture — two sofas and 
two n^h-backed chairs— one with rockers and 
one with eaatora I have sometimes seen the 



one with castors in the box this season, but 
not the rocking-chair. The last time I saw 
the chair before it was placed in the Presi- 
dent's box was in Mr. Ford's room, adjoining 
the theater. 

On Monday morning, after the assassina- 
tion, I was trying to find out how the door of 
the President's box had been fastened, when 
I first saw the mortise in the wall. The 
Secretary of War -came down to the theater 
to examme the box, and he told me to bring 
a stick and fit it in the door. I found that 
a stick about three feet six inches long, if 
pressed against it, would prevent the door 
from being opened on the outside, but if the 
door was shaken, the stick would fall. The 
mortise in the plastering looked as though it 
had been recently made, and had the appear- 
ance of having been made with a knife. Had 
a chisel or hammer been used, it would have 
made a sound, but with a knife it could have 
been done quietly. It might have required 
some ten or fifteen minutes to make it I 
had not been in the box, I think, for a week. 
Had the marks been there then, I think I 
should have observed it, as I am particular 
in looking around to see the place is clean. 
It was the duty of Mr. Kayboltd, the up- 
holsterer, to decorate the box; but he had a 
stiff neck, and got Mr. Clay Ford to do it for 
him, so he told me afterward. 

At the moment of the assassination I was 
in front of the theater; twenty minutes before, 
I was behind the scenes where 1 saw Spangler ; 
he was then waiting for his business to change 
the scene. 

Cross-examined by Mr. Ewixo. 

The passage on each side of the entrances 
is always kept free. The entrances are al- 
ways more or less filled with tables, chairs, 
etc. The passage way through which Booth 
passed to the outer door is about two feet 
eight inches to three feet wide; some places a 
little wider, some a little narrower; out it is 
never obstructed, except by people when they 
have a large company on the stage; never by 
chairs, tables, etc It is necessary to keep 
this passage way clear to allow the actors and 
actresses to pass readily from the green-room 
and dressing-rooms to the stage. I was on 
the staee until the curtain went up at each 
act, and saw Spangler there each time. The 
last time I saw him was about half-past 9 
o'clock. 

I was in front of the theater a part of the 
time between the second and third acts. I 
did not see Spangler in front of the theater 
at all; I do not think he could have been 
there without my knowing it, because the 
scenes would have gone wron^ had he left 
the stage for any length of time. I never 
knew Spangler to wear a moustache. 

In the play of the "American Cousin " there 
are, I believe, some five or six scenes in each 
act, and Spangler's presence on the stage 
would have been indispensable to the per- 
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formance. Kitterepaugh was on duty with 
Spangler on his side of the stage that nighL 
I know nothing more of Booth's connection 
with Spangler than that it was friendly. 
Everybody about the house, actors and all, 
were friendly with Booth; he had such a 
winning way that he made every person like 
him. Tie was a good-natured, jovial kind of 
man, and the people about the house, as far 
as I know, all liked him. Ue had access to 
the theater by all the entrances, just as the 
employees of the theater had. Spangler ap- 
peared to be a sort of drudge for Booth, doing 
such things as hitching up his horse, etc. 

Captain Thbodorb McGomiK. 
For the Prosecution. — May lib, 

1 was present at Ford's Thaftter on the 
night of the assassination. I was sitting in 
the aisle leading by the wall toward the door 
of the President's box, when a man came and 
disturbed me in my seat, causing me to push 
my chair forward to permit him to pass; he 
stopped about three feet from where I was 
sitting, and leisurely took a survey of the 
house. I looked at him because he happened 
to be in my line of sight Ue took a small 
pack of visiting-cards from his pocket, select- 
mg one and replacing the others, stood a 
second, perhaps, with it in his hand, and then 
showed It to the President's messenger, who 
was sitting just below him. Whether the 
messenger took the card into the box, or, 
after looking at it, allowed him to go in, I 
do not know; but, in a moment or two more, 
I saw him go through the door of the lobby 
leading to the box, and close the door. 

Afler I heard the pistol fired, I saw the 
body of a man descend from the front of the 
box toward the stage. He was hid from my 
sight for a moment by the heads of those 
who sat in the front row of the dress-circle, 
but in another moment he reappeared, strode 
across the staee toward the entrance on the 
other side, and, as he passed,! saw the gleam- 
ing blade of a dageer in his right hand. Ue 
disappeared behind the scenes in a moment, 
and I saw him no more. 

I know J. Wilkes Booth, but, not seeing 
the face of the assassin fully, I did not at the 
time recognize him as Booth. 

Major Uenrt R. Rathbonr 
For the Prosecution, — May 15. 

On the evening of the 14th of April last, 
at about twenty minutes past 8 o'clock, I, in 
company with Miss Harris, led my residence 
at the corner of Fifteenth and H Streets, and 
joined the President and Mrs. Lincoln, and 
went with them, in their carriage, to Ford's 
Theater, on Tenth Street On reaching the 
theater, when the presence of the President 
became known, the actors stopped playing, 
the band struck up " Hail to the Chief,'^ and 
the aadience rose and received him with vocif- 



erous cheering. The party proceeded along 
in tlie rear of the dress-circle and entered the 
box that had been set apart for their recep- 
tion. On entering the box, there was a laree 
arm-chair that was placed nearest the audi- 
ence, farthest from the stage, which the Pres- 
ident took and occupied durin^^ the whole 
of the evening, with one exception, when he 
got up to put on his coat, and returned and 
sat down again. When the second scene of 
the third act was being performed, and while 
I was intently observing the proceedings 
upon the stage, with my bacjc toward the 
door, I heard the discharge of a pistol liehind 
me, and, looking round, saw through the 
smoke a man between the door and the Pres- 
ident The distance from the door to where 
the President sat was about four feet At 
the same time I heard the man shout some 
word, which I thought was *' Freedom ! " I 
instantly sprang toward him and seized him. 
He wrested himself from my grasp, and 
made a violent thrust at my breast with a 
large knife. 1 parried the blow by striking 
it up, and received a wound several inches 
deep in my left arm, between the elbow and 
the shoulder. The orifice of the wound was 
about an inch and a half in lenzth, and 
extended upward toward the shoulder sev- 
eral inches. The man rushed to the front of 
the box, and I endeavored to seize him arain, 
but only caughjt his clothes as he was leap- 
ing over the railing of the box. The clothes, 
as I believe, were torn in the attempt to hold 
him. As he went over upon the stage, ] 
cried out, ** Stop that man. ' I then turned 
to the President; his position was not 
changed ; his head was slightly bent forward, 
and his eyes were closed. 1 saw that he was 
unconscious, and, supposing him mortally 
wounded, rushed to the door for the purpose 
of calling medical aid. 

On reaching the %ater door of the passage 
way, 1 found it barred by a heavy piece of 
plunk, one end of which was secured in the 
wall, and the other resting against the door. ^ 
It had been so securely fastened that it re- 
quired considerable force to remove it Thia 
wedge or bar was about four feet ftota the 
floor. Persons upon the outside were beat- 
ing against the door for tlie purpose of enter- 
ing. 1 removed the bar, and the door was 
opened. Several persons, who represented 
themselves as surgeons, were allowed to 
enter. I saw there Colonel Crawford, and 
requested him to prevent other persons fh>m 
entering the box. 

I then returned to the box, and found tlie 
surgeons examining the President's person. 
They had not yet discovered the wound. As 
soon as it was discovered, it was determined 
to remove him from tlie theater. Ue waa 
carried out, and I then proceeded to assist 
Mrs. Lincoln, who was intensely excited, to 
leave the theater. On reaching the head of 
the stairs, 1 requested Major Potter to aid 
me in assisting Mrs. Lincoln acroea the 
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atrMt to the house where the President was 
bein^ conveyed. The wound which I had 
received had been bleeding very profusely, 
and on reaching the house, feeling very faint 
from the loss of blood, I seated myself in 
the hall, and soon after fainted away, and 
was laid npon the floor. Upon the return 
of consciousness I was taken to my resi- 
dence. 

In a review of the transactions, it is my 
confident belief that the time which elapsed 
between the discharge of the pistol and the 
time when the assassin leaped from the box 
did not exceed thirty seconds. Neither Mra 
Lincoln nor Miss Harris had left their seat& 

[A bowle>luilfe, with a heavy aeren-iilch blade, waa 
exhibit*^ to the vitneM, ttaiat of blood being etill upon 
the blade.] 

This knife might have made a wound sim- 
ilar to the one I received. The assassin 
held the blade in a horizontal position, I 
think, and the nature of the wound would 
indicate it; it came down with a sweeping 
blow from above. 

(The knife wae offered In erldence.] 

WiLLUX Withers, Jr. 
Ft/r th4 Pro9tcutiofL — May 15. 

I am the leader of the orchestra at Ford's 
Theater. I had some business on the stage 
with our stage-manager on the night of the 
14tli, in regara to a national sone that I had 
composed, and I went to see what costume 
ther were going to sing it in. After talking 
with tlie manager, I was returning to the 
orefacstra, when I heard the report of a pis- 
tol. I stood with astonishment, thinking 
why they should fire off a pistol in " Our 
American Cousin." As I turned round I 
heard some confusion, and saw a man run- 
ning toward me with his head down. I did 
not know what was the matter, and stood 
eompfetely paraljrzed. As he ran, 1 could 
not get out of his way, so he hit me on the 
I^, and turned me round, and made two 
cuts at me, one in the neck and one on the 
side, and knocked me from the third en- 
dance down to the second. The scene saved 
me As I tamed, I sot a side view of him, 
and I saw it was John Wilkes Booth. He 
then made a rush for the back door, and out 
he went I returned to the stage and heard 
that the President was killed, and I saw him 
io the box apparently dead. 

Where I stood on the st|ige was not more 
than a yard from the door. He made one 
pinnge at the door, which I believe was 
akut, and instantly he was out The door 
opens inward on the stage, but whether he 
opened it, or whether it was opened for him, 
I do not know. I noticed tnat there* was 
BOthing to obstruct his passage out, and this 
aeemed atrange to me, for it was unusual. 

'Crou-^xamirud hy Mr. Ewdto. 

On that night the passage seemed to be 
dear of every thing. I do not think it 



wanted many minutes until the scene changed, 4. 

and it was a time in the scene when the 
Htage and passage way would have been 
somewhat obstructed by some of the scene- j 

shifters, and the actors in waiting for the 
next scene, which requires their presence. 
I never remember seeing Spangler wear a 
moustache. 

Joseph B. Stewart. 

For the Prosecution. — May 20. 

I was at Ford's Theater on the night of 
the assassination of the President 1 was 
sitting in the front seat of the orchestra, pn 
the right-hand side. The sharp report of 
a pistol at about half-past 10— -evidently a 
charged pistol — startled me. I heard an ex- 
clamation, and simultaneouslv a man leaped 
from the President's box, lighting on the 
stage. He came down with his back slight- 
ly toward the audience, but rising and turn- 
ing, his face came in full view. At the 
same instant I jumped on the stage, and the 
man disappeared at the left-hand sta^e en-^ 
trance. 1 ran across the stage as quickly afl'Vi 
po.ssible, following the direction he took, y ^ 
calling out, "Stop that man!" three times. ) 
When about twentv or twentv-five feet froTi i 

the door through which the man ran, the 
door slammed to and closed. Coming up to 
the door, I touched it first on the side 
where it did not open; after which I caught 
hold at the proper place, opened the door, 
and passed out The last time that I exclaimed 




"Stop that man," some one said, "He is^ 
getting on a horse at the door;" and almost 
as soon as the words reached my ears I 
heard the tramping of a horse. On opening v 
the door, after the temporary balk, I p^r-^r^ 
ceived a man mounting a horse. The moon^ ^^ 
was just beginning to rise, and I could see 
any thing elevat^ better than near the 
ground. The horse was moving with a 
quick, agitated motion— as a horse will do 
when prematurely spurred in mounting— 
with tne reins drawn a little to one side, 
and for a moment I noticed the horse describe 
a kind of circle from the right to the left I 
ran in the direction where the horse was head- 
ing, and when within eight or ten feet fVom 
the head of the horse, and almost up with- 
in reach of the left flank, the rider brought 
him round somewhat in a circle fVom the 
left to the ri^t, crossing over, the horse's 
feet rattling wlently on what seemed to be 
rocks. I rrnnntfcin the same direction, aim- 
ing at the rein^^^d was now on the ri^ht 

He was rather gaining 

not yet in a forwanv 
have reached his*flank 

perhaps, two-thirds of 
the way over the alley. Again he backed 
to the right side of the alley, brought the 
horse forward and spurred him ; at the same 
instant he crouched forward, down over the 
pummel of Uie saddle. The horse then went 
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forward, and soon Bwept rapidly to the left, ander my right elbow, [the witness was a tall 

np toward F Street I still ran after the man,] and as I apinroached the horse at the 

horse some forty or fifty yards, and com- nearest point, some one ran rapidly out of the 

manded the person to stop. All this occu- alley. The one who passed me is not so tall 

pied only the space of a few seconds. as Spangler by, perhaps, four or five inches. 

After passing the stage, I saw several per- I did not notice that the person whom I now 

sons in tlie passage way, ladies and gentle- suppose to be Spangler wore whiskers or a 

men, one or two men, perhaps five persons, moustache; my impression is that he waa 

Near the door on my right hand, I saw slightly bearded. It was his visage, the side 

a person standing, who seemed to be in the face, that struck me. I do not undertake to 

act of turning, and who did not seem to be swear positively that the prisoner, Edward 

moving about like the others. Every one Spangler, is the person I saw near that door; 

else that I saw but this person, seemed in- but I do say tnat there is no one among 

tensely excited, literally bewildered ; they these prisoners, who calls that man to my 

were all in a terrible commotion and movine mind, except the one who, I am told, ia Mr, 

about, except this man. As I approached Spangler; but I am decided in ray opinion, 

the door, and only about fifteen feet from it, that Spangler resembles the person I saw 

this person was facing the door; but, as 1 there. 

got nearer, he partially turned round, moving As I got to the door. Booth was just com- 

to the left, so tnat I had a view of him as he pletine his balance in the saddle. I think, 

was turning from the door and toward me. from his position and the motion of the 

CThe witnen was directed to look at the prtoonen, to MM if ^OTSe, that the moment he got One foot in 

be recognised among them the penoB be Mw Btandinc at the stirrup he Spurred the horse, and, hav- 
'*^ ing the rein drawn more on one side than 

That man [pointing to Edward Spangler] the other, lost control of him for the moment, 
looks more like the person I saw near the so far as making him take a straight for- 
door than anybody else I see here. He re- ward movement; he was circling round, 
calls the impression of the man's visage as moving with a quick sort sort of motion, ap- 
I passed him. When the assassin alighted parently making more exertion than head- 
on the stage, I believed I knew who it way, but still going pretty fast 
was that had committed the deed; that it Hearing the report of a loaded pistol, and 
was J. Wilkes Booth, and I so informed seeing the man Jump from the President's 
Richards, Superintendent of the Police, that box with a dagger in his hand, my impree- 
night I knew Booth by sight very well, sion was that the person had assassinated, 
and when I was running after him, I had or attempted to assassinate, the President, 
no doubt in my mind that it was Booth, and every eflfort I made after I started to get 
and should have been surprised to find that upon the stage was under this conviction; 
it was anybody else. I felt a good deal so much so that I stated to the people in the 
vexed at his getting away, and had no doubt tenement houses in the rear, before 1 returned 
when I started across the staee that I could to the theater, that the person who went off 
catch him. From the time I heard the door on that horse had shot the President 
slam until I saw the man mounting his 

horse, was not over the time I could make Job Simms (colored.) 

two steps. 

I am satisfied that the person I saw m- ^^ ^^« ProseeutiorL-^May 15. 

side the door was in a position and had an i have worked at Ford's Theater for the past 

opportunity, if he had been disposed to do so, two yeara On the day of the President's 

to have interrupted the exit of Booth, and assassination, during the performance, while 

from his manner, he was cool enough to i was up on the flies to wind up tibe curtaiD, 

have done so. This man was nearest of all i heard the fire of a pistol, and looking down 

to the door, and could have opened and I saw Booth jump out of a private box down 

gone out before I did, as it would have been on to the stage, with a bowie-knife in hia 

but a step to the right and a reach to open it hand, and then making his escape aciOM the 

Oross^examined by -biR, Ewino. ;«^««- .Between 5 and 6 o'clock that day, 

^ I was m front of the theater, when I saw 

The man I have spoken of stood about Booth go into the restaurant by the side of 

three feet from the door out of which Booth the theater. Spangler was sitting out in front, 

passed; I noticed him just after the door and Booth invited him to take a drink. I did 

slammed. From the position in which he not hear a word spoken between ^em. Booth 

stood, he might have slammed it without my and Spangler were very intimate. I have 

noticing it The lock of the door, as I ap- often seen them together, and drinking to- 

proached it, was on the right-hand side, the gether. 

hinges to the lea If the door had been Cros^amined by Mr. Ewma 

open and I had not been stopped, I could ^^ri/tfo-w-ttmiwi* vy iH.». .uTftxiw^ 

have got the range of the horse outside. Spangler had charge of Booth's horses. 

As 1 passed out of the door, a person, a There was a young man hired by Booth, hot 

atna/J penoD, pas§ed behind me, directly I suppose Mr. Booth thought ha might not 
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do light by his horses, so he got Spangler to 
see to their being fed and watered. 

Spangler's place on the stage is at the back 
part of the sta^e, next to the back-door lead- 
ing oat to the side alley. The President's box 
is on the left-hand side as ^ou look toward 
the audience Mj position is on the flies on 
the opposite side of the President's box, and 
Mr. Spangler's place was on the opposite side 
below, the side the President's box is on. I 
saw him in the first act I do not remember 
seeing him in the second, but I was not look- 
ing for him. When I saw Mr. Spangler, he 
had his hat on. I neyer saw him wear a 
moustache. Mr. Spangler was on the stage 
attending to his business as usual that night 
He was obliged to be there. From my position 
on the flies I could see him very welL 

JReccdUd for the Proiccution. — May 18. 

On the afternoon of the day of the assas- 
sination, I saw Mr. Harry Ford and another 
gentleman fixing up the box. Mr. Ford told 
me to go to his bed-room and ^et a rockin^- 
chatr, and brine it down and put it in the Presi- 
dent's box. I did so. The cnair had not been 
there before this season. It was a chair with 
a high back to it and cushioned. Mr. Span- 
rler was at the theater during the afternoon. 
He worked there altogether, the same as I did. 

Orois-^xamined hy Mr. Ewiko. 

I did not notice Mr. Spangler there in the 
afternoon, but his business was to be there. It 
was about 3 o'clock in the afternoon when | 
1&. Harry Ford and, I think, Mr. Bucking- 
ham were in the private box. I did not see 
Spangler in the President's box in the after- 
noon, nor did I see him when I came away 
from the private box. 

John Miles (colored.) 

For the Proeeeution. — M(^y 15. 

I work at Ford's Theater. I was there 
on the day of the assassination of the Presi- 
dent About 3 o'clock in the afternoon Booth 
put his horse in the stable, and Ned Spangler 
and Jim Maddox were with him. The stable 
is not more than five yards from the theater. 
Between 9 and 10 o'clock that night, J. 
Wllkea Booth brought a horse from the stable, 
kbA, coining to the back door of the theater, 
esOad <* Ned Spangler" three times. When 
Booth first called Spangler, some person told 
him that Booth called him, and he ran across 
Uie stage to him. I saw nothing more of 
Spangler or Booth until I heard the pistol go 
oft in a minute or two I heard the sound 
of a horse's fbet going out of th e alley. Before 
this I saw a boy holding the horse in the 
alley, perhaps for fifteen minutes. That was 
after Booth had called Spangler. 

Oroet-examined hy Ma. EwiNO. 

When Booth called Spaneler I was up on 
the flies, about three ana a naif stories from 
$ 



the stage. It was, I think, in the Uiird act; 
and from the time Booth brought his horse 
there until the President was shot was, I 
think, about three-quarters of an hour. I 
I was at the window pretty nearly all the 
time. From the time Booth broueht the 
horse until he went away, and from Uie time 
I looked out of the window, John Peanuts 
was lying on the bench holding the horse; I 
did not see any one else holding it 

John Peanuts attended to Mr. Booth's 
horses. I have seen Spangler hold Booth's 
horses or hitch them up, but I never saw him 
put any gearing on them. Spangler's place 
on the sta^e was on the same side as the 
President's box, and he was there when Booth 
called him. There was another man work- 
ing with Spangler to help him shove the 
scenes. 

After the President was shot, I came down 
the stairs, and I saw Spangler out there at 
the door Booth went out of There were, I 
think, two or three other or more men out 
there, some of whom were strangers. When 
I came down, I went toward the door, and 
Spangler came out, and I asked him who it 
was that held the horse, and he said, *' Hush 1 
don't say any thing about it; " and I did n't 
say any more, though I knew who it was, 
because I saw the boy holding the horse. 
Spangler, I suppose, when he said this, was 
about a yard and a half from the door, out- 
side the door. Spangler appeared to be ex- 
cited ; every .person appeared to be very much 
excited. By the time I got down stairs, the 
door through which Booth had passed was 
open. I never saw Spa ngler wear a moustache. 

Dr. Robert Kino Stokb. 
For the Prosecution — May 16. 

I am a practicing physician in this city, 
and was the family physician of the late 
President of the United States. 

I was sent for by Mrs. Lincoln immedi- 
ately after the assassination. I arrived in a 
very few moments, and found that the Presi- 
dent had been removed from the theater to 
the house of a gentleman living directly op- 
posite; and had been carried into the back 
room of the residence, and was there placed 
upon a bed. I found a number of gentle- 
men, citizens, around him, and, among oth- 
ers, two assistant surgeons of the army, who 
had brought him over from the theater, and 
had attended to him. They immediately 
gave the case over to my care, knowing m^* 
relations to the family. I proceeded to ex- 
amine the President, and found that he had 
received a gun-shot wound in the back part 
of the left side of his head, into which I car- 
ried my finger. I at once informed those 
around that the case was a hopeless one; 
that the President would die; that there was 
no positive limit to the duration of his life; 
that his vital tenacity was very strong, and he 
would resist as \on£ aa aii^ man Qo^^\\)>>ax 
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that death oertainlj would soon cloee the Isaac Jacqurttr 

scene. I remained with him, doing what- p^r the Proiiecuti(m.—May la 

ever was in my power, aeeisted by my friends; _ t^ n mi %^ 

but, of course, nothing could be done, and .^'^^^ F^^"^ »^. ^""^^ Theater on the 
he died from the wound the next morning i^ght of the assasmnation Soon after the 
at about half-past 7 o'clock. It was about I*r«8»Jent was carried out, I went to the box 
a quarter past 10 that I reached him. ^>"^ ^tyQrii\ others. 

the next day, previous to the process of ,oLl\^Sn*S& fo^hi l^ifn'SilT ""*" "^thr^f-t 
embalmment.anexamination wasmadeinthe ^his wooden bar was lying on the floor 
presence of burgoo.i^ieneral Barnes, Dr. Cur- j„^jj^ ^^ ^,,^ ^^^ j^^^ ^^j J^ .^^^ ^y^^ y^^ 

^ Urlu-^"*- W^?^,r"^' ^\^^l *^"^^-,!^* I picked it up and toof itliome with me: 
toaced the wound through the brain, and the ^here was an officer stopping at my boarding- 
ball was found m the anterior part of the ^^ ^^^ ^^^ ^^„^^^ ^ ^j^^ ^f \^ ^^^^^^\ 

same side of the brain, the left side; it was ^^^ ^^ ^^ ^im, but he concluded after- 
a large ball, resembling Uiose wnich are shot ^^^ ^^^ ^ ^^^ j^^ It -^ ^^^^ ^^^^ 
from the pistol known as the Demnger ; an ^j^j^ ^ ^ ^^ y^^^ ^hich were fr^ at the 
unusually lar^e ball-that is larger than ^j^^ ^^ i f^„„j ^ 

Uiose used in tlie ordinary ixHsket rcvolven. ^^he bmr w. offend m eTidence.] 
It was a leaden hand-made ball, and was 

flattened somewhat in its passage through Judob A. B. Olin. 

the skull, and a portion had been cut off in ^ > n «^ ia 

|oine through the bone. I marked the ball ^^ *^ Pros^cuUntL^May 18. 

^A. L.," the initials of the late President, On Sundav, the 16th of April, accompanied 
•nd in the presence of the Secretary of War, by Miss Harris, I visited Ford's Theater, and 
in his office, inclosed it in an envelope, sealed made an examination of the President's box, 
it with my private seal, and indorsed it with doors, locks, etc My attention was called to 
my name. The Secretary inclosed it in an- the incision into the wall that was prepared 
other envelope, which he indorseil in like to receive the brace that fitted into the comer 
• manner, and sealed with his private seal. It of the panel of the outer door; the braee 
was left in his custody, and he ordered it to was not there. The door opens into tfaa 
be placed among the archives of his depart- passage leading to the box at an angle with 
nent the wall, and a brace, fitted against the wall 

lAn offlciiU enreioiw, iMied with the offlcui Mtti of the to the comer of the door, fastens the door 

Mcretanr of War, wiu here opened by the Judire AdTo- , «,• _ \i ai ,. ^ ^ t ij 

Mte in the pre««nceof thn wiinViw. ftoni which wa* uken very f»ecurely. 1 discovered that, and looked 
bJui^ufHyilJS*]*"'' *" "oveiopo contAining » imdvn fop tlic remains of the plastering that had 

This""isThe ball which I extracted from been cut fmm the wall to make tfi 
*k-v I ^«j ^r *u^ T>-«oU««». I -...w>««;,« ;» *bat, so far as I could observe, had been 
the head of the. rresident ; 1 recognize it ^-__r' i,., .™ov«l from the ca™L wh^r^ it 
from the mark which 1 put upon it with my ^^^^ /,^^/^^^^^ ^^'^ was cSt bv lITme 
pen-knife, as well as from the shape of the °? ^^^ » ' ^ 

ball. This smaller piece is ihc fragment ^*?p7 *".^'^""]^"^ _ ,, i r .i 

which was cut off in its passage through the , The indentation upon the panel of the 
•kull. The ball was fiatleuedfas 1 have be- ^^^ ^>^^.^^ f^,? brace might have been fixed 
to«» dPRTrihed ^'■^'" against the wall, was quite perceptible, 

^ \!^ .K ^ ^ , ,^ 1 and lJ»e brace was so fixed that it would be 

[TIm ball was then ofTvrod in evidence.] ,.^-, ,^ . ^^ r «i a -j 

' very difncult to remove it from the outside. 

William T. Kent. ^ think it could not have been done without 

breaking the door down. The more pressure 
For the Prosecution. — May 16. ^1,^^ ^^^s made upon it from the outside, or 

About three minutes after the President the dress-circle, the firmer it would have been 
was shot, I went into his box; there were held in its place. ^ 

two other persons there and a surgeon, who It had been said that the pistol was dia- 
asked me for a knife to cut open the Presi- charged through the panel of Uie door. As 
dent's clothes. On leaving the theater I the passage way is somewhat dark, I pro- 
missed my night-key, and thinking 1 had cured a light and examined very carefuUy 
dropped it in pulling out mv knife, 1 hurried the hole through the door I discovered at 
back, and on searching roiind the floor of once that that was made by some aiiiall m- 
the box, I knocked my foot against a pistol, Btrument in the hrst place, and was, at I 
which I picked up, and, holding it up, 1 cried supposed, cut out then by a ^arp instrumcat 
out, "I have found the pistol.'^ 1 gave it up l»ke a penknife; and, by placing the li|ht 
to Mr. Gobright, the agent of the Associated ^^ the door, I thought I saw marks of a 
Press. The next morning I went round to shatp cutting knife used to clean out the hok 
the police station and identified it there. I examined to see if I could discover the 

,. _, , . , , w * . t 1. I I -♦v chips that must have been made by bori^f 

, [A Derringer piBtoL about six inches in length, wm / .. ... 11 l i u * aI l5 

handed to the witneM.1 and cutting this small hole, but they had 

This is the pistol I picked up in the Pres- been removed. It was a f^reshly-cut hok^ 
'denies box on the night of the 14th of April, the wood apparently being as freali aa il 
iTiufpiMtoi wmMotthndin erUcu<».] would have been the inatant it waa cut 
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I then discovered that the clasp which fas- j 
tens the bolt of the outer door had been! 
loo.'tened The upper screw holding the clasp 
had been loosened in such a way that when 
the door was locked I could posh it open 
with my forefinger. 

I then placed the chair in which the Prea- 
ident aat in the position, as nearly as Miss 
Harris could recollect, it had occupied on 
the night of the assassination. Seating my- 
felf in it, and closing the door, it was found 
that my head — about midway from the base 
to the crown — ^would be in the range of the 
eye of a person looking through the hole 
ID the door. It was a large high-backed 
arm-chair, with satin cushions, not a rock- 
ing-chair, I think. 

Dayid C. ItBBa 
I\>r ike Prateeution. — May 15. 

On the 14th of April, about 2 o'clock, as 
I was standing just below the National 
Theater, I saw John H. Surratt, and we 
bowed to each other as he passed. I am 
quite poeitiTe that it was John H. Surratt 
He was dressed in a country-cloth suit of 
drab, very fine in its texture and appearance, 
and very eenteelly got up. I took particular 
notioe of his clothing, for it was my business 
to make clothes. He had a little, round- 
crowned drab hat He was on foot, but I 
paiiioularly noticed he wore a pair of new, 
braas-plated spurs, with very large rowels. 

I have known John H. Surratt a great 
while. I knew him when quite a boy, at his 
fiUher^B houae. and have aeen him out gun- 
See testimony of 0. 



ning. He had grown pretty much out of m;^ 
recollection ; still I knew him, though 1 had 
no intimacy with him. 

Cross-examined by Mr. Aiken. 

I last saw John H. Surratt before the 14th 
of April, I think, in October. In appearance, 
John H. Surratt is light complexioned, with 
rather singular colored hair; it is not red, it 
is not white, it is a kind of sandy. It was 
cut rounded, so as to lay low on his collar, 
and a little heavy. I did not notice whether 
he wore a moustache or a eoatee, for I was 
xtiore interested in his clothing. 

I never saw him in that dress before. In 
hight, I suppose he is about five feet, ten 
inchea; he is not a stout man, but rather 
delicate. I do not suppose he would weigh 
over one hundred and forty pounds, judging 
from his build. In walking, he stoops a 
little. He was on the same side of the 
avenue that I was, and passed witliin three 
feet of me. I am as certain that it was 
Surratt as that I stand here. 

John F. Cotlb. 
For the Prosecution. — May 17. 

I am connected with the National Intelli- 
gencer. I knew J. Wilkes Booth in his 
lifetime, though not intimately. 

The statement that Booth, on tlie night 
before the assassination, wrote an article in 
which he set forth the reasons for his crime, 
and left it with one of the editors of the Na- 
tional Intelligencer, is not correct No such 
paper was ever received, to my knowledge. 
D. Hess, page 99. 
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Jonr Flbtohbr. 

Jbr the Prosecution.— May 17. 

Darid B. Herold came to our stable, in 
ipanj with the prisoner, Atzerodt, about 
a qaaiter to 1 o'clock, on the 1 4th of 
A^nl, and engaged a horse, which he told 
me to keep for him, and he would call for it 
al 4 o'clock. At a quarter past 4 he 
iwe and aaked me how much I would 
aluurge him for the hire of the horse. I 
tald him five dc^lara. He wanted it for 
fcm, I told him he could not have it for 
Ihal Ha knew the horse, and inquired for 
-thai particnlar one. I went down to the 
MaUe with him, and told him to take a mare 
Uiat was in the stable; but he would not 
luKva her. I then told him I would cive 
him the other horse. He then wanted to 



see the saddles and bridles. I showed him a 
saddle, and he said it was too small. Than 
I showed him anotlier. That suited him 
very well, only that it had not the kind of 
stirrups he wanted. The stirrups were cov- 
ered with leather, and he wanted a pair of 
English steel stirrups. He then wanted to 
see the bridlea I took him into the ofiUce 
and showed him the bridles, and he picked 
out a double-reined bridle. Before he mounted 
the horse he asked me how late he could 
stay out with him. I told him ho could 
stay out no later than 8 o'clock, or 9, at 
furthest After that hour I became very 
uneasy about the horse, and wanted to see 
about it before I closed up the stable; and 
that is how I got to see Atzerodt and Herold. 
At about 10 o'clock, having a suspicion 
that Herold wan |^o\Ti^ U> \a^^ >^<tV^T«^ 
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awaf, I went across E Street, and up Four- 
teenth Street, till I camo upon Pennsylvania 
Avenue, close to Willara's, where I saw 
Herold riding the roan horse. He seemed 
as if he was coming down from the Treasury 
upon the Avenue. He was passing Four- 
teenth Street; the horse was pulling to get 
to the stable, for he was a horse very well 
acquainted with the stable. I suppose Her- 
old knew me by the light of the lamp, for 
he turned the horse around, and I hallooed to 
him, **You get off that horse now; you 
have had it long enough;" but he put spurs 
to it, and went, as fast as the horse could 
go, up Fourteenth Street, making no reply to 
me. He was a very fast horse, and all the 
time used as a lady's saddle-horse ; any one 
could ride him, he was so gentle and nice; 
his pace was a single foot rack. He would 
trot if you would let the bridle go slack. He 
was a light roan horse, black tail, le^s, and 
mane, and close on fifteen hands high. I 
kept sight of him until he turned to the east 
of F Street That was about twenty-five 
minutes past 10. 

I then returned to the stable for a saddle 
and bridle and horse myself, and went 
along the avenue until I came to Thirteenth 
Street; went up Thirteenth Street to E; along 
E until I came to Ninth, and turned down 
Ninth Street to Pennsylvania Avenue again. 
I went along the avenue to the south side of 
the Capitol. I there met a gentleman, and 
asked him if he had passed any one riding on 
horseback. He said yes, and that they were 
ridinff very fast I followed on until 1 got to 
the Navy Yard bridge, where the guard 
halted me, and called for the sergeant of the 
guard. He came out, and I asked him if a 
roan horse had crossed that bridge, giving 
him a description of the horse, saddle, and 
bridle, and the man that was riding. He 
eaid, ** Yes, he has ^one across the bridge." 
"Did he stay lone nere?" I asked. He re- 
plied, "He said that he was waiting for an 
acquaintance of his that was coming on ; but 
he did not wait, and another man came 
riding a bay horse or a bay mare, right aAer 
him.'^ " Did he tell you his name ?" " Yes, 
he said his name was Smith.'' I asked if 1 
could cross the bridge after them. He said, 
" Yes, you can cross, bdt you can not return." 
I said, "If that is so, I will not go." So I 
turned around and came back to the city 
again. When I came to Third Street, I 
looked at my watch, and it wanted ten min- 
utes to 12. I rode pretty fast goins down to 
the Navy Yard, but I rode slowly coming 
back. I went along £ Street until I got to 
Fourteenth Street, and inquired of the fore- 
man at Murphy's stable, by the name of 
Dorsey, whether this roan norse had been 
put up there. He said, "No; but," said he, 
"you had better keep in, for President Lin- 
coln is shot and Secretary Soward is almost 
dead." I then returned to the stable, put 
up the horse, came outside of the office 



window, and sat down there; it was half-past 
1 o'clock. 

Crot^-examined by Ms. Stovb. 

When I caught sight of Herold on the 
horse, near Willard's, the horse seemed some- 
what tired, and as if he wanted to go to the 
stable, and appeared as if he had been ridden 
a right smart distance. He was then goinz 
an easy kind of pace. I aro quite satisfiea 
that it was Herold I saw on my horse. 

I became acquainted with Herold by his 
calling at our stable, about the 5th or 6tb of 
April, inquiring for the man Atzerodt, but he 
did not inquire for him by name; he wanted 
to know if the man that kept the horse in 
the side stable had been there that day. He 
came to our stable every day, from about the 
5th or 6th of April until the 12th, inquiring 
for Atzerodt, and I saw him ride with him. 
One day Atzerodt went out riding, and sent 
the horse back by Herold, and the next day 
Atzerodt asked, " How did he bring the horse 
back ?" and if he rode him fast 

Sebgrant Silas T. Cobb. 
For the Prosecution. — May 16. 

On the night of the 14th of April, I wm 
on duty at the Navy Yard bridge. At aboot 
half-past 10 or 11 o clock, a man approached 
rapidly on horseback. The sentry challenged 
him, and I advanced to see if he was a proper 
person to pass. 

I asked him, "Who are you, sirf He 
said, "My name is Booth." I asked him 
where he was from. He made answer, " From 
the city." "Where are you going?" I said; 
and he replied, " I am going home. ' I asked 
him where his home was. He said it was in 
Charles. I understood bv that that he meant 
Charles County. I asked him what town. 
He said he did not live in any town. I said, 
" You must live in some town." Said he, " I 
live close to Beantown; but do not live in the 
town." 1 asked him why he was out so late; 
if he did not know the rule that persons were 
not allowed to pass after 9 o'clock. He said 
it was new to him; that he had had some- 
where to go in the city, and it was a dark 
night, and he thought be would have the 
moon to ride home by. The moon rose that 
night about that time. I thought he was a 
proper person to pass, and I paMed him. 

\\ photograph of J. Wilkea Booth wm ■howa th« wll- 

neM.j 

That is the man that passed first He rode 
a small-sized horse, rather an nnder-sised 
horse, I should think, a very bright bay, with 
a shining skin, and it looked as though he 
had just had a short burst — ^a short push — 
and seemed restive and uneasy, mucn more 
so than the rider. In all, I haid some three 
or four minutes' conversation with him befoie 
1 allowed him to pass. 

In perhaps five or seven, or, at the outside^ 
ten minutes, another person came aloDg. Hs 
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did not seem to be riding so rapidly as the 
first, or his horse did not show signs of it as 
much as the first I asked who he was, and 
he said that his name was Smith, and that he 
was goine home; that he lived at the White 
Plains. I asked him how it was that he was 
oat 80 late. He made use of a rather indeli- 
eate expression, and said that he had been in 
bad company. I brought him up before the 
guard-house door, so that the light shone full 
in his face and on bis horse. 

^ VThe aoctued. D«Tid X. Herold, vm directed to tUnd up 
for identiflcatlon.J 

He is Tery near the size of the second 
horseman; but, I should think, taller, al- 
though I can not be sure, as he was on 
horseback. He had a li|;hter complexion 
than this man. After his explanation, 1 
allowed him to pass. He rode a medium- 
sized, roan horse. I should think the horse 
was going at a heavy racking nace, or some- 
thing like that The horse aid not move 
like a trotting horse. He carried his head 
down. 

Afterward, a third horseman rode up, and 
made inquiry after a roan horse ; after a man 
passing on a roan horse. He made no in- 
quiry about the other horseman who had 
pasaed first He did not seem to have any 
business on the other side of the bridge that 
I considered of sufficient importance to pass 
him, and so I turned him back. 

I do not think the moon was up at that 
time, bat rose ader the horsemen nad gone 
forward. 

Polk Gardinbr. 
-For the ProieeutiorL — May 16. 

On tbe night of the 14th of April last, 1 
was on the Bryantown road, coming to 
Washington, and about 11 o'clock, when on 
Good Hope Hill, 1 met two horsemen, one 
aboat half a mile behind the other, and both 
riding Tery fast The first, who was on a 
dark horse, I think a bay, asked me if a 
hofseman had passed ahead; he then asked 
me the road to Marlboro, and if it did not 
torn tp the right I told him no; to keep 
the straight road. 

As the second horseman rode up, a lot of 
teamsters were passing at the time, and 1 
heard him ask them whether a horseman 
had passed ahead; 1 do not know whether 
he asked them or me; 1 did not answer. 
He rode a roan horse, a light horse, a roan or 
an iron-gray. 

Oras-examined by Ha. Cox. 

I met the first horseman two miles and a 
half or three miles from the city, half-way 
up the hill It was not over five or ten 
minntea before the second horseman came 
along. Both of them were riding very fast 
I got off the hill entirely before 1 met the 
second man. ^ 



John M. Llotd. 

For the Prosecution. — May 13. 

I reside at Mrs. Surratt's tavern, Sbrratts- 
ville, and am engaged in hotel-keeping and 
farming. Some five or six weeks before the 
assassination of the President, John H-. 8ur- 
rait, David E. Uerold, and G. A. Atzerodt came 
to my house. Atzerodt and Surra tt drove 
up to my house in the morning first, and 
went toward T. B., a post-oflice about five 
miles below there. They had not been gone 
more than half an hour, when thev returned 
with Heroid. All tliree, when they came 
into the bar-room, drank, I think. John 
Surratt then called me into the front parlor, 
and on the sofa were two carbines, with 
ammunition; also a rope from sixteen to 
twenty feet in length, and a monkey-wrench. 
Surratt asked me to take care of these things, 
and to conceal the carbine& I told him 
there was no place to conceal them, and I 
did not wish to keep such thinga He then 
took me into a room I had never been in, 
immediately above the store-room, in the 
back part of the building. He showed me 
where I could put them underneath the joists 
of the second floor of the main building. 
1 put them in there according to his direc- 
tions. 

I stated to Colonel Wells that Surratt put 
them there, but I carried the arms up and 
put them in there myself There was also 
one cartridge-box of ammunition. Surratt 
said he just wanted these articles to stay for 
a few days, and he would call for them. 
On the Tuesday before the assassination of 
the President, 1 was coming to Wasliington, 
and I met Mrs. Surratt, on tne road, at Union- 
town. When she first broached the subject 
to me about the articles at my place, I did 
not know what she had reference to. Then 
she came out plainer, and asked me about 
the "shooting-irons." I had myself forgot- 
ten about tlieir being there. I told her they 
were hid away far back, and tliat I was 
afraid tlie house might be searched. She 
told me to get them out ready ; that they 
would be wanted soon. I do not recollect 
distinctly the first question she put to me. 
Her language was indistinct, as if she wanted 
to draw my attention to something, so that 
no one else would understand. Finally she 
came out bolder with it, and said they 
would be wanted soon. I told her that I 
had an idea of having them buried; that 
1 was very uneasy about having them 
there. 

On the 14t)i of April I went to Marlboro 
to attend a trial there; and in the evening, 
when I got home, which I should judge was 
about 5 o'clock, I found Mrs. Surratt there. 
She met me out by the wood-pile as 1 drove 
in with some fish and oysters in m^ buggy. 
She told me to have those shooting-irons 
ready that night, there would be some parties 
who would call for them. She gave me 
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something wrapped in a piece of paper, 
which I took up stairs, and found to be a 
iield-glass. Slie told me to get two bottles 
of whisky ready, and that these things were 
to be called for that night . 

Just about midnight on Friday, Her- 
old came into the house and said, '^ Lloyd, 
for God's sake, make haste and get those 
thinjgs." I did not make any reply, but 
wertt straight and got the carbines, supposing 
they were the parties Mrs. Surratt had re- 
ferred to, though she didn't mention any 
names. From the way he spoke he must 
have been apprised that I already knew what 
I was to give him. Mrs. Surmtt told me to 
give the carbines, whisky, and field-glass. I 
did not give them the rope and monkey- 
wrench. Booth did n't come in. I did not 
know him ; he was a stranger to me. He re- 
mained on his horse. Herold came into the 
house nnd ^ot a bottle of whisky, and took 
it out to him, and he drank while sitting 
on his horse. Herold, I think, drank some 
out of the glass before he went out 

I do not think they remained over five 
minutes. They only took one of the car- 
bines. Booth said he could not take his, be- 
cause his leg was broken. 

Just as they were about leaving, the man 
who was with Herold said, "I will tell you 
some news, if you want to hear it," or some- 
thing to that effect I said, "I am not par- 
ticular ; use your own pleasure about telling 
it" "Well,'^ said he, "I am pretty certain 
that we have assassinated the President and 
Secretary Seward." I think that was his 
language, as well as I can recollect Whether 
Herold was present at the time he said that, 
or whether he was across the street, I am 
not positive; I was much excited and un- 
nerved at the time. 

The moon was shining when the men 
C4ime. The man whose leg was broken was 
on a light-colored horse; I supposed it to be 
a gray horse, in the moonlight It was a 
large horse, I suppose some sixteen hands 
hign ; the other, ridden by Herold, was a bay, 
and not so large. 

Between 8 and 9 o'clock the next morning 
the news was received of the assassination 
of the President, and I think the name of 
Booth was spoken of as the assassin. 

I have heard Atzerodt called by the nick- 
name of "Port Tobacco." I used to call 
him "Miserable," and then I called him, for 
a long time, "Stranger." I do not think I 
had been acquainted with him over two 
months before the assassination. 

[Twu carbinei, 8pcQcor riflM, were exhibited to the wit- 
ness.] 

The carbines were brought in covers. The 
cover that is on this one looks like the cover 
in which it was brought to me. I took the 
cover off one, and the peculiar kind of 
breech attracted my attention, never having 
seen one like it before. They look like the 
carbines that were brought to my place; 



Crosjs-examined hy Mb. Aikbn. 

I rented Mrs. Surratt's house at Surratta- 
ville, about the first of December last, and 
Mrs. Surratt frequently came there after 
that When I met Mrs. Surratt on tlie 
Tuesday preceding the assassination, I was 
coming to Washington, and she was going 
to my place, I supposed. I stopped, and so 
did she I then got out and went to her 
buggv. It had been raining, and was very 
muddy. I do not know that the word "car- 
bine" was mentioned. She spoke about 
those shooting-irons. It was a very quick 
and hasty conversation. J am confident thai 
she named the shooting-irons on both oc- 
casions ; not so positive about the first as 
I am about the last; I know she did on 
the last occasion. On the Friday I do not 
think Mr& Surratt was there over ten mia* 
utea. 

When I first drove up to tlie wood-yard» 
Mrs. Surratt came out to where I waa The 
first thing she said to me was, "Talk about 
the devil, and his imps will appear," or 
something to that effect I said, *'i waa not 
aware that I was a devil before." " Well," 
said she, "Mr. Lloyd, I want you to have 
those shooting-irons ready; there will be 
parties here to-night who will call for them/* 
At the same time she gave me something 
wrapped up in a newspaper, which I did not 
undo until I got up stairs. 

The conversation I had with Mrs. Sor- 
rat about the shooting-irons was while I waa 
carrying the fish and oysters into the house. 
Mrs. Surratt then requested me to fix her 
buggy for her. The front spring holts were 
broken; the spring had become detached 
from the axle. I tied them with some cord ; 
that was the only fixing I could give them. 
Mrs. Offutt, my sister-in-law, was, I lielieve, 
in the yard ; but whether she heard the con- 
versation or not, I do not know. 

The first information that I gave of this 
occurrence was to Lieutenant Lovett and 
Captain Oottingham, some time about the 
middle of the week ; but I did not detail all 
the circumstances. I told these oflScers that 
it was through the Surratts that I li2ld got 
myself into the difiiculty. If they had never 
brought me on there, I never would have got 
myself into difiiculty, or words to that effect; 
and I gave full information of the particu- 
lars to Colonel Wells, on the Saturday week 
following. 

When Booth and Herold left my house, 
they took the road toward T. B. Hcrola 
came up toward the stable between me and 
the other man, who was on the light-colored 
horse, and they rode off at a pretty rapid 
gait. When Herold brought back the bottle 
from which Booth had drank the whisky, he 
remarked to me, " I owe you a couple of 
dollars;" and said he, "Here." With that 
he offered me a note, which next morning I 
found to be one dollar, which juat about paid 
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['or ihe boul« of liquor Ihey had jiut pr«Uy ion Tuesday, the 18th of April. Dr. Htujd, 
ni-arly drank. ^hom I rocogniie among the acciued, did 

1 liiink 1 told Hra. Offutt, afler Mrs. But- 1 not at first seem inclined to give us any satia- 

tatt went away, that it iras a Held-alasa shi- faction; afterwanl he went on to stale that 

had broiigiit. She did not tell me that Mre. on Saturday mominE. at daybreak, two alran- 

Snriatt gave her a package. gen had come to bis place; ona of them 

n -Ut. n~.-..» .rapped at Uie door, the other remained on 

By Mr. DOST..R. hiB Wae. Mudd went down and opened the 

I did Dot know hia name to be AUserod) 'door, and with the aid of ihe young man 
BUtil, I auppoae, two or three weeks at thi.. !who had knocked at the door helped the 
fartheaL other, who had his leg broken, olT his horse, 

By Ma. Stoxe. look him into his house and sel hifl leg. 

Boolh did not Uke > crbin. with him. ."i '1''"'^ ■■'? ''"■ '!" ?-"" ""■ "• 
1 onlj broaght one carbine down; Boolh L "" 
■aid be could not carry his; I had the car- " y 
bine then in my bed-chamber, " 

neat while after Mrs. Surratt !>...- ....^.., -^ i.i..l_ itj^ i-i, .. 
IsHing to h,T ori.r.,1 got ihem from ,ht »? ."';» =•"«' '«' » '^'. '>"''' I" /"- 
•to^-TOM, .„d t.rrirf' thnn to m, hrf-room »'•". '"I"*" ->"■ ""P "d ."Kr, .nd ih. 
ii.,= „f n.„ ,„„^ -""larked thnt this — - 



n leg was, he said he did not know; 
> stranger to him. The other, he 
said, was a young man, about seventeen or 
eighteen years of age. Mudd said that one 
\o{ tbem called for a razor, which he fur- 



to have them ready. I brought the carbint 
and gave it to HcroM before thev eaid they 
had kilted the President: thev never told me 
that until they were about rising ofT. I vak 
'right smart in liquer that a^ernoon, and 
nfier nigbt I got more so. I went to bed be- 
tween 8 and 9 o'clock, and slept very soundly 
until 12 o'clock. I woke up just an the 
clock struck 12. A good many soldiers came 
there on Saturday, and on Sunday nigh I 
Others came and aearclied the place When 
they asked if I had seen two men paKs thai 
«»y in the morning, I told them I had not 
That is the only thing I blame myself about. 
If I had given the information Ihcy asked 
of me, I should have been perl'cclly easy re- 
garding it This is the only thing I am 
■orry I did not do. 

ReealUd /or tht ProieaitiotL — May 15. 
Crott-examined by Ma. AiSBN. 
When the party brought the carbines to 
mj house, Hr. Surratt assisted me in carry- 
lag them np stairs, together witli tlie cart- 
ridae-boxea, and tbe^ were immediately con- 
Maled between the joists and ceiling of an 
■afiniahcd room, where they remained until 
ttat Friday when Mn. Surratt gave me in- 
fciiua^on that they would he wanted that 
■ighi I then took them out, according to 
her direction, and put them in my bed-room, 
■o aa to have tliem convenient for any par- 
tita that might call that nighL 1 was out 
by the wood-pile when Mrs. tiurratl handed 
us package to me. 1 prepared two bottles 
of WDiaky, according to her directions. 

LimrTBXAMT Alexakdik Lotbtt. 
JV the Proteeiition.—Sfay 16. 

On thfi day after the assassination of tbe 
President, I went with otliers in pursuit of 
(ha murderers. We went by way of Surratts- 
*ille to the houxe of Dr. Samuel A. Mudd, 
which )■ about thirty miles from Wasliington, 
■nd about one-quarter of a mile or so off the 
toad that rutis from Bryantown, arriving there 



ciouH, and Dr. Mudd said it did look s 
cious. I asked him if he had any other 
ard. He said, " Yes, he liad a long pir of 
liiskera" He said the men remained there 
It for a short time, and 1 understood him 
at they left in the course of the morning. 
e said that the wounded man went off on 
'crutches that he (Mudd) had had made for 
iiim. He said the otlier led the horw of. the 
injured man, and he (Mudd) showed them 
the way across tbe swamp. Ho told me that 
lie had beard, at church, on Sunday morn- 
ing, that the President had been assassinated, 
but did not mention by whom. We were 
At hie house probably an hour, and to the 
last he represented that those men were en- 
tire strangers to him. 

It was generally understood at this time 
that Booth was tlie man who aesassinaled 
tbe President; even thedarkeys knew it; and 
I was told by them that Booth had been there, 
«nd that be had his leg broken. 

On FrMay, the 21st of April, I went to Dr. 
- M's again, for Ibe purpose of arresting 
I, Wlien he found we were going to search 
liouae, he aaid something to his wife, and 
she went up stairs and brought down a booL 
Mudd Kaid he had cut it off the man's leg, 
in order to set the leg. I turned down the 
top of the boot, and saw the name "J. 
Wilkes" written in it 

I called Hudd's attention to it, and he 

h-aiil he had not taken notice of it before. 

Some of Ibu men said the name of Boodi 

scratched out, but I said that the name 

of Booth bad never lieen written. 

[A lou Tidlni boot, ibr tk« Infl ftut, illt <■■ Id trout an 
ibODl ■iihllnclM.iiusiblblMd talbsvliuH.I 

That is the boot. 

[Thr buot •»■ aEL.rHl In Fikli^nn.; 

At the second interview, he still insisted 

that tbe men were strangers to him. 1 made 

remark to him tlial his wife said the 

seen tbe whiskers detached from his 

face, and I suppose he was satisfied then, for 

bsequently said it was Booth. After we 
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left his house, one of the men showed him 
Booth's photograph, and Mudd remarked 
that it did not look like Booth, except a litr 
tie across the eye& Shortly aAer that, he 
said he had an introduction to Booth in No- 
vember or December last, at church, from a 
man named Johnson or Thompson. On be- 
ing questioned, he said he had been along 
with Booth in the country, looking up some 
land, and was with him when he bought a 
horse of Esquire Gardiner, last fall. 

Although I was in citizen's clothes at the 
time, and addressed no threats to him. Dr. 
Mudd appeared to be much frightened and 
anxious. Wlien asked what arms the men 
had, Dr. Mudd stated that the injured man 
had a pair of revolvers, but he said nothing 
about the other having a carbine, or either 
of them having a knife; his manner was 
▼ery reserved and evasive. 

Cro^g-examined by Mr. Ewuvo. 

At the time that Dr. Mudd was describing 
to me the '*.two strangers" that had been 
to his house, I did not tell him of my track- 
ing Booth from Washington ; I did not men- 
tion Booth's name at all ; it was not my busi- 
ness to tell him whom I was aAer. 

On my second visit, Dr. Mudd was out, 
and his wife sent after him; I walked down 
and met him. I was accompanied by spe- 
cial officers Simon Gavacan, Joshua Lloyd, 
and William Williama Afler we entered the 
house, I demanded the razor that the man 
had used. It was not until afler we had 
been in the house some minutes, and one of 
the men said we should have to search the 
house, that Dr. Mudd told us the boot had 
been found, and his wife brought it to u& 

I asked him if that might not be a false 
whisker; he said he did not know. I asked 
this because Mrs. Mudd had said that the 
whisker became detached when he got to the 
foot of the stairs. The Doctor never told me 
that he had Booth up stairs; he told me he 
was on the sofa or lounge. 

Mudd stated, at our first interview, that 
the men remained but a short time; after- 
ward his wife told me that they had staid 
till about 3 or 4 o'clock, on Saturday after- 
noon. I asked Mudd if the men had much 
money about them. He said they had con- 
siderable greenbacks; and, in this connection, 
although I did not ask him if he had been 
paid for setting the man's leg, he said it was 
customary to make a chaise to strangers in 
such a case. When Dr. Mudd said he had 
shown the men the way across the swamps, 
I understood him to refer to the swamps a 
thousand yards in the rear of his own house. 
He told us that the men went to the Rev. 
Dr. Wilmer's, or inquired for Parson WiK 
mcr's; that he took them to the swamps; that 
they were on their way to Allen's Fresh ; 
but I paid no attention to this at the time, 
as I considered it was a blind to throw us off 
our track. We, however, afterward searched 



Mr. Wilmer's, a thing I did not like to do, 
as I knew the man by reputation, and was 
satisfied it was unnecessary. We tracked 
the men as far as we could. We went into 
the swamp and scoured it all over; I went 
through it half a dozen times; it was not a 
very nice job though. I first heard from 
Lieutenant Dana that two men had been at 
Mudd's house. I afterward heard from Dr. 
George Miidd that a party of two had been 
at Dr. Samuel Mudd'a 

Cross-examined by Mr. Stonk 

When we first went to Dr. Samuel Mudd'a 
house, we were accompanied by Dr. George 
Mudd, whom we had taken from Bryantown 
along with us. Our first conversation was 
with the Doctor's wife. When we asked Dr. 
Mudd whether two strangers had been there, 
he seemed very much excited, and got as 
pale as a sheet of paper, and blue about the 
lips, like a man that was frightened at some> 
thing he had done. Dr. George Mudd waa 
present when I asked if two strangers ha<^ 
been there. He had spoken to Dr. Samuel 
Mu(id previous to that He admitted that 
two strangers had been there, and gave a 
description of them. 

In my first interview with Mudd on the 
Tuesday, I did not mention the name of BootJi 
at all ; and it was not till I had arrested him, 
when on horseback, that he told me he waa 
introduced to Booth last fall, by a man 
named Johnson or Thompson. 

LlRUTRNAlTT DaYID D. DaKA. 

For the Prosecution. — May 20. 

On Saturday, the day after the assassina^ 
tion of the President, I sent a guard of four 
men ahead of me to Bryantown, and thej 
arrived about half an hour before me. I 
arrived there about I o'clock. I commu- 
nicated the intelligence of the assassination, 
and the name of the assassin, to the citizens; 
it spread through the village in a quarter of 
an nour. Some of the citizens asked me if 
I knew for a certainty it was J. Wilket 
Booth, and I told them yes, as near as a 
person could know any thing. 

William Williams. 

For the Prosecution, — May 17. 

On Monday, the 17th of April, in com- 
pany with some cavalry, I proceeded to Sur- 
rattsvillc. On the next day, Tuesday, I ar> 
rived at Dr. Mudd's. He was not at home, 
and his wife sent for him. I asked if any 
strangers had been that way, and he said 
there had not Some of the officers then 
talked with him. I think he stated that hi 
first heard of the assassination of the Presi- 
dent at church, on the Sunday morning. He 
seemed to be uneasy, and unwilling to ffiva 
us any information without being asked di- 
rectly. 
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On Fridaj, the 2l8t, we went there again 
for the purpoj«e of arresting Dr. Mu<id. lie 
was not at nome, but his wife sent for him. 
I asked him concerning the two men who 
had been at his house, one of them having a 
broken leg. He then said that they had 
been there. I asked him if Uiose men were 
not Booth and Herold. He said they were 
not He said he knew Booth, having been 
introduced to him last fall by a man by the 
name of Thompson, I l)elieve. 

After we had arrested him, and were on 
our way to Bryantown, I showed him Booth's 
pkstare, and asked him if that looked like 
the man who had his leg broken. Atler 
looking at the picture a little while, he said 
it did not; he aid not remember the features: 
after awhile, however, he said it looked 
Bomething like Booth across the eyes. 

At our second visit to Dr. Mud'd's house, 
I informed Mrs. Mudd that we had to search 
the house She then said 

Kr. Ewuro. You need not state what Mrs. 
Mudd said. 

The Judge Adyocatb. Any thing that was 
flakl in Dr. Mudd's presence is admissible. 

The witness continued. This was said, I 
believe, in Dr. Mudd's presence. She said 
tliai the man with the broken leg had leA 
hia boot in the bed. She then went and 
brought the boot down. It was a long rjd- 
ing-l^t, with ** J. Wilkes" and the maker's 
name, "Broadway, N. Y.,'* written inside. 
The boot was cut some ten inches from the 
instep. 

Dr. Mudd said that the men had arrived 
before daybreak, and that they went away 
on foot between 3 and 4 o'clock on the af- 
ternoon of Saturday. He had set the man's 
leg, and had had crutches made for him by 
one of his men. 

Cross-examined by Mb. Stone. 

Lteatenant Lovett was present at this con- 
versation. I believe it was on Friday that 
Dr. Mudd said that the first knowledge he 
had of the assassination was receiv^ at 
ehnrch on the Sundav before. I asked him 
the oueation on Friday, if '*two strangers" 
had Deen there. He said that there had 
been. Two men had come there at day- 
break; one, a smooth-faced young man, ap- 
parently seventeen or eighteen years of age, 
and thai he had set the leg of one of them. 
Thej had come to his door and knocked, 
and be had looked out of the window up 
■taira, and asked them who they were. I 
believe be said their reply was that they 
wcr» friends, and wanted to come in. Dr. 
Mudd then came down stairs, and, with the 
taraUince of the young man, got the wounded 
man off hia horse into the parlor, and ex- 
ftrnined his leg on the sofa. The wounded 
man had a moustache, he said, and pretty 
long chin-whiskers. I asked him if he 
thoneht the whiskers were natural. He 
aid na eonld not tell. The injured man 



had a shawl round his shoulders. Dr. Mudd 
said that on leaving they asked him the 
road to Parson Wilmer's, and that he had 
shown them the way down to the swamp. 
I did not pay much attention to their going 
to Parson Wilmer's at first, because I . 
thought it was to throw us ofif the track; 
but we followed the rond as far as we 
could, aAer which we divided ourselves, and 
went all through the difi'erent swamp roads. 
The road is not much frequented. W e found 
horses' tracks, but not such as satisfied me 
that they were th^ tracks of these men, and 
we heard nothing of them on the road. We 
got to the Kev. Mr. Wilmer's, I think, on 
the Wednesday evening. We were acting 
under the orders of Major O'Beirne, and 
Lieutenant Lovett had charge of our squad. 

Simon Gataoan. 
For the Prosecution, — May 17. 

I was at Dr. Mudd's house on the fore- 
noon of Tuesdav, the 18th of April, in pur- 
suit of the murderers of the President We 
inquired if two men passed there on the 
Saturday morning after the assassination, 
and Dr. Mudd said no. Then we inquiretl 
more particularly if two men had been there, 
one having his leg fractured. He said yes. 
In answer to our questions, he told us that 
they had come about 4, or half-past 4, on 
Saturday morning, and rapped at his door; 
that he was a little alarmea at the noise, but 
came down and let them in; thai he and the 
other person assisted the man with the 
broken leg into the house, and that he at^ 
tended to the fractured leg as well as he 
could, though he had not much facilities for 
doing so. I believe he said the wounded 
person staid on the sofa for awhile, and after 
that was taken up stairs, and remainetl 
there until between 3 and 5 o'clock in the 
afternoon of Saturday. He said that he 
went out with the other man to find a buggy 
to take away the wounded man, but could 
not get one. I understood him to say that 
on leaving his house they first inquired the 
road to Allen's Fresh, and also to. the Rev. 
Dr. Wilmer's, and tliat he took them part 
of the way to show them the road. He told 
us he did not know the persons at all. 

On Friday, the 21st, we went to Dr. 
Mudd's again, for the purpose of arrest- 
ing him and searching his house. He was 
not in, but his wife sent for him. When 
he came, we told him that we would have 
to search his house. Hia wife then went up 
stairs and brought down a boot and a razor. 
Inside the leg of the boot we found the 
words. '' J. Wilkes." We asked him if he 
thought that was Booth, and he said he 
thought not He said the man had whis- 
kers on, but that he thought he shaved off 
his moustache up stairs. When we inquired 
of him if he knew Booth, he said that he 
was introduced to him last fall by a man 
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named Thompson, but be tbought tbe man 
wbo bad been tbere was not Bootb. 

Cross-examined 6y Mr. Ewino. 

Our conversation with Dr. Mudd lasted 
I probably an bour. He was asked questions 
Dv all of ua Lieutenant Lovett was there 
all the tima When Mrs. Mudd brought 
down the boot and razor, we thought we 
bad satisfactory evidence that Bootli and 
Herold had been tbere, and did not search 
tbe bouse further. I believe there was a 
photograph of Booth shown to Dr. Mudd 
on Tuesoay, and he said he did not reo- 
oenise it, but said there was something 
about the forehead or the eyes that resem- 
bled one of the parties. 

Joshua Lloyd. 
For the Prosecution. — May 16. 

I was engaged with others in the pursuit 
of the murderers of the President in tbe di- 
rection of Surrattsville. We got to Dr. 
Mudd's on Tuesday, the 18th. I asked him 
if he had not heard of the President being 
assassinated; he said yes. I then asked him 
if he bad seen any of tbe parties — Booth, 
Herold, or 8urratt; he said be had never 
seen them. 

On Friday, the 21st, at the second inter- 
view, he said two men came there about 4 
o'clock on the Saturday morning, and re- 
mained there until about 4 in the afternoon. 
They came on horseback ; one of them had 
a broken leg, and when they left his house 
one was riding and the other walking, lead- 
ing Ills horrte. 

A» we were sitting in the parlor, Mrs. Mudd 
seemed very much worried, so did the Doc- 
tor, and he aeenicd to be very much excited. 
At tliis interview Lieutenant Lovett and Mr. 
Williams did most of the talking; 1 was not 
well. Dr. Mudd said that he had beeu in 
company with Booth ; that he had been in- 
troduce<'i to him by a man named Thomp- 
son, 1 think he said, at church. He oOered 
no explanation of his previous denial. When 
the men left, he said they went up the hill 
toward Parson Wilmer s, and I think he said 
he showed them the road. I understood 
him to say that the man's leg was broken 
by the fall of the horse. 

Cross-examined by Mr. Stone. 

It was late on Tuestlay evening when we 
were there. Each time that we went to his 
house Dr. Mudd was out, but not far away, 
for he was not long in returning with the 
messenger sent for him. At the first inter- 
view, 1 asked if any strangers had pessf^l 
that way, and then if Booth and Herold had 
passed: I described them tp him, and the 
horses they rode, and he denied either that 
any strangers or Booth and Herold had 
passed. The interview only lasted a few 
minutes. 



Booth's portrait was shown to Dr. Mudd. 
He told us that Bootb bad been down tbere 
last fall, when he was introduced to him by 
Mr. Thompson. I think he said Booth was 
til ere to buy some property. 

Before he came to tbe house, Mra Mudd 
brought us the boot, and when the Doctor 
saw that we had tbe boot, be admitted that 
Booth had been there. Dr. Mudd then 
brought tbe razor down himself, and gave it 
to Lieutenant Lovett 

WiLUE S. Jrtt. 

For the Prosecution, — May 17. 

I was formerly a member of the Ninth 
Virginia Cavalry. More recently, I was sta- 
tioned in Caroline County, Virginia, as com- 
missary agent of the Confederate iStates Gov- 
ernment 1 was on my way from Fauquier 
County (where 1 had been with Moeby's 
command) to Caroline County, Virginia, in 
company with Lieutenant Ruggles and a 
young man named Bain bridge. At Port 
Conway, on the Rappahannock, I saw a 
wagon down on the wharf, at the ferry, on 
the Mondav week after the assassination of 
President Lincoln. A young man got out of 
it, came toward us, and asked us what com- 
mand we belonged ta We were all dressed 
in Confe<ieratc uniform. Lieutenant Ruggles 
said, " We belong to Mosby's command." 
He then said, "If I am not inquisitive, can 
1 ask where you are going ?" 1 spoke, then, 
and replied, " That's a secret, where we are 
going." After this we went back on the 
wharf, and a man with crutches got out of 
the wagon. One of us asked him what com- 
mand he belonged to. and he replied, "To 
A. P. Hill's corf«." Herold told us their 
name was Bovd ; that his brother was woundt^i 
below Petersburg, and asked if we would 
take him out of the linea We did not tell 
him where we were going. Herold asked us 
to go and take a drink, but we declined. We 
then rode up to tbe house there, and having 
tied our horses, we all sat down, Alter we 
had talked a very short time. Herold touched 
me on the shoulder and said he wanted to 
speak to ine; he carried me down to the 
whart* and said, '^ 1 suppose you are rabing 
a command to go South?" and added that 
he would like to go along with ua At 
length I said, " I can not go with anv roan 
that I do n't know any tlimg about ' He 
seemed very much agitated, and then re- 
marked, " We are the assassinators of tbe 
President" I was so much confounded that 
I did not make any reply then that I remem- 
ber. Lieutenant Knggles was very near, 
watering his horse; I called to him, and he 
came there, and either Herold or myself re- 
marked to Lieutenant Ruggles that they were 
the assassinators of the President Booth 
then came up, and Herold introduced himself 
to us, and then introduced Booth. Herold 
passed himself off to us first as Boyd, and 
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ffaid he wanted to para under that name. 
He afterward told ua their true names were 
Herold and Booth, but they kept the name 
of Boyd. Booth, I remember, had on his 
hand "J. W. B." We went back then to 
the house, and sat down there some time on 
the Btepa Then we went acrosA the river. 
Booth rode Ruggles's liorse. Herold was 
walking. When we got on the other side of 
the river, before they got out of the boat, 1 
got on my horse and rode up to Port Koyal, 
went into a house, and saw a lady. I adxed 
her if she could take in a wounded Confed- 
erate soldier, just as he represented himself to 
me, for two or three days. 8he at first con- 
sented; then afterward she said she could 
not I walked across the street to Mr. Cat- 
litt's, but he was not at home. We then 
went on up to Mr. Garrett's, and there we left 
Booth. Uerold and all of us went on up the 
road, then, to within a few miles of Bowling 
Green. Bainbridge and Herold went to Mrs. 
Clark* s, and Kuggles and myself to Bowling 
Green. The next day Herold came to Bow- 
ling Oreen, spent the day, had dinner, and 
left in the evening, and that was the last 
I saw of him, except the night that they 
were caught, when I went down there; 1 saw 
him the next morning in the custody of the 
ofHcers. I recognize the prisoner Herold as 
the man that I saw with Booth. 

CroM-examined by Ma. Stone. 

Herold said he wanted us to help in get- 
ting Booth further South, but we had no fa- 
cilities; and he seemed a good deal disap- 
pointed after we made known our real object^ 
that we were going on a visit Booth was 
not present when Herold told me they were 
the assassinators of the President; when he 
came up, he said he would not have, told, 
that he did not intend telling. Herold did 
not appear very self-possessed; his voice 
trembled very much, and he was a good deal 
agitated. His language was, *' We arc the 
assacwinators of the President;" and then, 
polntins back to where Booth was standing. 
he sain, "Yonder is J. Wilkes Booth, the 
man who killed the President," or he may 
have said ** Lincoln." I have never taken 
the oath of allegiance, but am perfectly will- 
ing to take it 

EyERTOIT J. CONOEB. 

For the Proieeution. — May 17. 

I asaisted in the pursuit of the murderers 
of the President 

Judge Advocate. Will you please take up 
tlie narrative of the pursuit at the point where 
yon met with Willie Jett, and state what oc- 
curred until the pursuit closed. 

Witness. On the night of tlie capture, I 
ibnnd Jett in bed in a hotel in Bowling Green. 
I told him to get up; that I wanted him. He 
put on his pants, and came out to me in the 
nront part of the room. I said, '* Where arc 



the two men who came with you across the 
river?" He came up to me anJ said, " Can I 
see you alone?" 1 replied, "Yes, sir, you 
can." Lieutenant Baker and Lieutenant 
Doherty were with me. I asked them to go 
out of the room. After they were gone, he 
reached out his hand to me and said, " I know 
who you want, and I will tell you where they 
can be found." Said 1, " That 's what 1 want 
to know." He said, '* They are on the road 
to Port Royal, about three miles this side of 
that" " At whose house are they ?" 1 asked. 
"Mr. GaiTetts," he replied; "I will go there 
with you and show you where they are now, 
and you can get them." I said, *' Have you a 
horse ? " " Yes, sir." " Get it, and get ready 
to go." I said to him, " You sav they are on 
tlie road to Port Royal ? " " Yes', sir." 1 said 
to him, " 1 have just come from there." He 
stopped a moment, and seemed to be consider- 
ably embarrassed. Said he, '' I thought you 
came from Richmond. If you have come that 
way, you have come past them. I can not 
tell you whether they are there now or not" 
I said it did not make any difference; we 
would go back and see. He dressed; had his 
horse saddled ; we gathered the party around 
the house together, and went back to Mr. 
Garrett's house. Just before we got to the 
house, Jett, riding with me, said, "We are 
very near now to where we go through ; let us 
stop here and look around. He and I roiie 
on together. 1 rode forward to find the gate 
that went through to the house, and sent 
Lieutenant Baker to open another. 1 went 
back for the cavalry, and we rode rapidly up 
to the house and barn, and stationed the men 
around the house and quarters. 

I went to the house and found Lieutenant 
Baker at the door, telling somebody to strike 
a light and come out 1 think the door was 
open when I got tliere. The first individual 
we saw was an old man, whose name was i^aid 
to be Garrett I said to him, " Where are 
the two men who stopped here at your 
house?" " They have gone." "Gone where?" 
"Gone to the wooda "Well, sir, where- 
abouts in the woods have thev gone?" He 
then commenced to tell me that thev came 
there without his consent; that he did not 
want them to stay. 1 said to him, "I do not 
want any long story out of vou ; I just want 
to know where these men have gone." He 
commenced over again to tell me, and 1 turned 
to the door and said to one of the men, 
" Bring in a lariat rope here, and I will put 
that man up to the top of one of those locust 
treea" lie did not seem inclined to tell. 
One of his sons then came in and said, " Do n't 
hurt the old man; he is scared; I will tell 
you where the men are you want to find." 
Said I, " That is what 1 want to know ; where 
are thev?" He said. " In the barn." 

We then left the house immediately and 
went to the barn, and stationed the remaining 
part of the men. As soon as I got there, I 
heard somebody walking around inside on the 
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bay. By that time another Garrett had come 
from somewhere; and Lieutenant Baker said 
to one of them, " You must go in the barn 
and get the arms from those men." I think 
he made eorae objection to it ; 1 do not know 
certainly. Baker said, '' They know you, and 
you can go in." Baker said to the men inside, 
**We are*^ going to send this man, on whose 
premises you are, in to get your arms, and you 
must come out and deliver yourselves up." I 
do not think there was any thing more said. 
Garrett went in, and he came out very soon 
and said, " This man says * Damn you, you 
have betrayed roe,' and threatened to shoot 
me.'* I said to him, *' How do you know he 
was going to shoot you?" Said he, "He 
reached down to the hay behind him to get 
his revolver, and I came out" I then directed 
Lieutenant Baker to tell them tliat if they 
would come out and deliver themselves up, 
very well; if not, in five minutes we would 
set the barn on fire. Booth replied: "Who 
are you ; what do you want ; whom do you 
want?" Lieutenant Baker said, "We want 
you, and we know who you are; give up your 
arms and come out" 1 say Booth; for I 
presumed it was he. He replied, " Let us 
nave a little time to consider it" Lieuten- 
ant Baker said, " Very well ; " and some ten 
or fifteen minutes probably intervened between 
that time and any thing fUrther beine said. 
He asked again, " Who are you, and wliat do 
you want ? I said to Lieutenant Baker, " Do 
not by any remark made to him allow him to 
know who we are; you need not tell him who 
we are. If he thinks we are rebels, or thinks 
we are his friends, we will take advantage of 
it ; we will not lie to him about it, but we need 
not answer any (questions that have any refer- 
ence to that subject, but simply insist on his 
coming out, if he will." The reply was made 
to him, "It don't make any difference who 
we are; we know who you are, and we want 
yon; we want to take you prisoners." Said 
he, "This is a hard case; it may be I am to 
be taken by my friends." Some time in the 
conversation he said, "Captain, I know you 
to be a brave man, and I believe you to be 
honorable; I am a cripple. I have got but 
one leg; if you will withdraw your men in 
Mine' one hundred yards from the door, I will 
come out and fight you." Lieutenant Baker 
replied that he did not come there to fight; 
we simply cAme there to make him a prisoner ; 
we did not want any fight with him. Once 
more after this he said, "If you'll take your 
men fifty yards from the door, I'll come out 
and fight you ; give me a chance for my life." 
The same reply was made to him. His annwer 
to that was, in a singular theatrical voice, 
" Well, my brave boys, prepare a stretcher for 
me." 

Some time passed before any further con- 
versation was held with him. In the mean 
time I requested one of the Garretta to pile 
sotne brush up against the corner of the barn — 
pine boughs. He put some up there, and after 



awhile came to roe and said, "This nran in 
side says that if I put any more brush in 
tliere be will put a ball through me." " Very 
well," said I, "you need not go there again. ' 
After awhile Booth said. "There's a man in 
here wants to come out ' Lieutenant Baker 
said " Very well ; let him hand his arms out, 
and come* out" Some considerable talk 
passed in the barn ; some of it was heard, 
some not One of the expressions made use 
of by Booth to Herold, who was in the barn, 
was, " You damned coward, will you leave 
me now? Go, go; I would not have you 
stay with me." Some conversation ensued be- 
tween them, which 1 supposed had reference 
to the bringing out of the arms, which was 
one of the conditions on which Herold was to 
come out It was not heard ; we could simply 
hear them talking. He came to tlie door and 
said, " Let me out" Lieutenant Baker said 
to him, " Hand out your arma" The reply 
was, " I have none." He said, " You earned 
a carbine, and you must hand it out" Booth 
replied, " The arms are mine, and I have got 
them." Lieutenant Baker said, "This man 
carried a carbine, and he must hand it out'* 
Booth said, " Upon the word and honor of a 
gentleman, he nas no arms; the arms are 
mine, and I have got them." I stood by the 
side of the Lieutenant and said to him, 
'' Never mind the arms; if we can get one of 
the men out, let us do it, and wait no longer." 
The door was opened, he stuck out his hands; 
Lieutenant Baker took hold of him, brought 
him out, and passed him to the rear. I went 
around to the corner of the bam, pulled some 
hay out, twisted up a little of it, about six 
inches long, set fire to it, and stuck it back 
through on top of the hay. It was loose, 
broken-up hay, that had been trodden upon 
the barn-fioor. It was very light, and blazed 
very rapidly — lit right up at once 

I put my eye up to the crack next to the 
one the fire was put through, and looked in, 
and I heard something drop on the floor, 
which I supposed to be Booth's crutch. He 
turned around toward me. When I first got 
a glimpse of him, he stood with his back 
partly to me, turning toward the frontdoor. He 
came back within five feet of the corner of 
the barn. The only thing I noticed he had 
in his hands when he came was a carbina 
He came back, and looked along the cracks, 
one afler another, rapidly. He could not see 
any thing. He looked at the fire, and from 
the expression of his face, I am satisfied he 
looked to see if he could put it out, and 
was satisfied that he could not do it; it was 
burning so much. He dropped his arm, re- 
laxed his muscles, turned around, and sttrt* 
ed for the door at the front of the bam. I 
ran around to the otlier side, and when 
about half round I heard the report of a 
pistol. I went rieht to the door, and went 
into the barn and found Lieutenant Baker 
looking at Booth, holding him, or raising 
him up, I do not know which. I said to 
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m, "He Bhot himHl£" Said he, "No, lie! from one of the gun-ships; and, if he died 
d not, either." Said 1, " Whereaboula in he ' in the epece of nn hour, to get the beet coa- 
tol — in the bead or neck?" I raised hlin vevance he could, and bring him on. 
en, and looked on the right side of the I staid there some (en minntefl after that 
Kk, and sair a place «here the blood wait ' was said, when the doctor there said he wu 
nning ouL I said, "Yes, sir; he shdtjdead 

'*". Lieutenant Baker replied very earn-! lAknift.t^rof »i.ioi..i«it,^hol.t.r^ai.,i|Mkoi_ 






tl7 that he did not I then said, "Let Uf 

m him out of here; this will soon he' 

irning." We took him up and carried him i ""•" " '"« ""'•'^i "1'. »"<* holster taken 

ton the grass, underneatli the locust-tree^, f>^"' Booth; the pistols I did not examine 

liUle way from the door. I went baeli I *"'' ""? "^^re, but they looked like these. 
U) Ihe barn immediately to see if the Are That is the pocket compass, with the candle 
uld be put down, and tried somewhat mj- grtiuie on it, just as we found it; the spur I 
;f to put it out, but I could not ; it wah turned over to Mr. Stanton, and I judge this 
Ming so Ikst, and there wa* no water and "• be the one taken from Booth. That ia 
thing to help with. 1 then went bacfc ">" carbine we look; it is a Spencer rifle, 
ifcre this, I supposed him to be dead. He and ^t^ « mark on the breech by which I 
d all the appearance of a dead niBD ; but know it Both the piatols and carbine were 
)eD I got back lo him. his eves and month loaded. I unloaded the carbine myself in 
ifemoring. I called immediately for BOmt- Mr. Secretary Stanton's office, and these are 
iler,»Ddpntitonhiafcce,andhB8omowhni the cartridges that J took out; there was one 
fJTed, and aUempted to speak, I put mv m ^^^ barrel, and the chamber was full 
r down close to bis mouth, and he mad^, rh^se »>« ">« (""b of exchange; I put my 
reial efforts to speak, and finally I under- '"'"a's on them. 

nd him to say, "Tell mother I die for my tAiitfansiriicin wen nt in rTidaice: bIh tfaa bill at 
nntry." I Bati lo him, " Is that what you Ku™^ '" ""'""^- *'" ""' "' ""*" wM«rfM 
rf repeating it to him. He said, "Yes." 
ley carried him from there to the porch o: 
r. Garrett's house, and laid him on an oli 
aw bed, or tick, or something. By that time 
reTiTcd considerably ; he could then talk iii 
rhiaper, so as to be intelligibly understood ; 

eoald not apeak abore a whisper. Hu 
nted water; we gave it to him. He wanted 
be turned on his face^ I said lo 
'on can not lie on your face ; " and he 
to be turned on his side; we turnec 
>n his side three times, I think, bi 
ltd not lie with any comfort, and w 
be turned immediately back. He asked 

to put my hand on his throat and presfe 
vn, which I did, and he said, " Harder." 
iTCSsed down as hard as I thought necei 
J, and he made very strong ezertions t 
igk, bnt was unable to do so — no musci 

exertion could he moke. I supposed he 
lOght aomethiog was in his throat, and I 
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a faim, "Open your mouth and put oul 
ir tongns, and I '" ■'-.'■ • •' 

lieb he did. 



t bleeds.' 
, " There is no 
od in your throat; it has not gonethrougli 
r p«rt of it there." He repeated two or 
ee timcB, " Kill me, kill me." The replr 
I made to him, "We do n't want to kill 
i; we want yon to get well" I then took 
U thing! were in nis pockets, and tied 
m np in a piece of paper. He was not 
K.4iute dead. He would — once, perhaps, 
flT^nintitea — gasp; his heart would al- 
Bt die out, and then it would commence 
jn, and by a few rapid beats would make 
il^ht motion. 1 lefl the body and the 
KMier Herald in charge of Lieutenant 
cer. I told him to wait an hour if Booth 
I not dead; if he recovered, to wait there 
', aend orcr to Belle Plain for a eurgeoa 



The farm of Mr. Qarrett, in whose bam 
Booth was captured and killed, is in Caroline 
County, Va., about three miles from Port 
Royal, on the road to Bowling Green, 

1 had seen John Wilkea Booth in WaaJt- 

and recognized the man who waa 

the same. I had before remarked 

tiis resemblance to his brother, Edwin Booth, 

whom I had often seen play. 

I recogniie among the accused, the man 
Elerold, whom we took prisoner on that oc- 
i»eion, in the barn. We found on Herold a 
^mall piece of a school map of Virginia, 
umbracing the region known as theNorthem 
Neck, where they were captured. 

Oroit-txamined by Mr. Stonb. 
We found no arms on Herold, He had 
me conversation with Booth while in the 
bam, in which Booth called him a coward; 
iind when the auestioo of delivering up tlie 
arras was raised. Booth said diat the arms 
itere all hi& When Booth said, "There ia 
a man in here who wants to iget out," I 
think he added, "who had ootning to do 
with iL" 

I think we got to Garrett's bam abont 2 
o'clock in the mornina, and it was about 
lifteen minutes past 3 toat Booth was shot 
and carried out on the grasa, 



94 



THE CONSPIRACY TRIAL. 



Seiig't Boston Cobbett. 
For the Prosecution. — May 17. 

Thr Judqb Advocate. Conger has just de- 
tailed to the Commission the circumstances 
connected with tlie pursuit, capture and kill- 
ing of Boothf in which, I believe, you were 
engaged. I will ask you to state what part 
you took in the capture and killing of Booth, 
taking up the narrative at the point when you 
arrived at the house. 

Sergeant Boston Corbett. When we rode 
up to the house, my commanding officer, Lieu- 
tenant Doherty, told me that Booth was in 
that house, saving, *' I want you to deploy the 
men right ancl left around the house, and see 
tlint no one escapes.*' Which was done. AAer 
making inquiries at the house, it was found 
that Booth was in the barn. A guard was 
then left upon the house, and the main poi^ 
tion of the men thrown around the barn, 
closely investing it, with orders to allow no 
one to escape. We had been previously 
cautioned to see that our arms were in readi- 
ness for use. Afler being ordered to surren- 
der, and told that the barn would be fired in 
five minutes if he did not do so, Booth made 
many replies. lie wanted to know who we 
took him for; he said that his le<; was broken ; 
and what did we want with him ; and he was 
told tliat it made no diderence. His name 
was not mentioned in the whole aflair. Thoy 
were told that they must surrender ns prison- 
ers. Booth wanted to know whciv we would 
take them, if they would give thcn::>o)vcs up 
as prisoners. He received no satisfnclion, 
but was told that he must surrender uncondi- 
tionally, or else the barn would be fired. The 
parley lasted much lon^^er than the time first; 
set; probably a full half hour; but he posi- 
tively declared that he would not surrender. 
Atone time he made the remark, " Well, my 
brave boys, you can prepare a stretcher for 
me;" and at another time, "Well, Captain, 
make quick work of it; shoot me through 
the heart," or words to that cflect ; and thereby 
I knew that he was ()erfectly (lesperatc, and 
did not expect that he would surrender. 
Afler awhile we heard the whispering of 
another person — although Booth had pre- 
viously declared that there was no one there 
but himself — who proved to be the prisoner 
Herold. Although we could not distinguinh 
the words, Herold seemed to be trying to per- 
suade Booth to surrender. AAer awhile, he 
sang out, *' Certainly," seeming to disdain to 
do so himself Said he, *'Cap, there is a 
man in here who wants to surrender mighty 
bad." Then I suppose words followed inside 
that we could not here. Herold, perhaps, 
thought he had better stand bv him, or some- 
thing to that effect. Then Booth said, " O, 
go out and save yourself, my boy, if you can ; " 
and then he said, *' I declare before my Maker 
that this man here is innocent of any crime 
whatever," seeming willing to take all the 
blame on himself and trying to clear Herold. 



lie was told to hand out his arms. Herold 
declared that he had no arms, and Booth de- 
clared that the arms all belonged to him, and 
that the other man was unarmed. He waa 
finally taken out without his arms. 

Immediately after Herold waa taken out^ 
tlie detective, Mr. Conger, came round to the 
side of the barn where I was, and passing me, 
set fire to the hay through one of the cracks 
of the boards a little to my right I had 
previously said to Mr. Conger, though, and 
also to my commanding officer, that the pos- 
sition in which I stood left me in front of 
a large crack — you might put your hand 
through it — ^and I knew that Booth could 
distinguish me and others through Uiese 
cracks in the liarn, and could pick us ofi^ if 
he chose to do so. In fact, he made a re 
mark to that effect at one time. Said he, 
''Cap, I could have picked ofi' three or four 
of your men already if I wished to do sa 
Draw your men off fifty yanls, and I will 
come out," or such words. He used such 
language many tiuics. When the fire waa 
lit, which was almost immediately afler, 
Herold was taken out of the barn. Aa the 
flame rose, lie was seen. We could then dis- 
tinguish him about the middle of the bam, 
turning toward the fire, either to put the fire 
out or else to shoot the one who started it; I 
did not know which ; but he was then coming 
toward me, as it were, a little to my right — a 
full front breast view. 1 could have shot him 
then much easier than when I afterward did, 
but as long aa he was tlierc, making no dem- 
onstration to hurt any one, I did not shoot 
him, but kept my eye on him steadilv. 

Finding the fire gaining u|)on him, he 
turned to the other side of tlie barn, and got 
toward where the door was, and aa he got 
there I saw him make a movement toward 
the door. I supposed he was ffoing to fight 
his way out. One of the men, who waa watch- 
ing him, told me that he aimed Uie carbine at 
me. He was taking aim with the carbine, 
but at whom I could not say. My luind waa 
u|:K>n him attentively to see that he did no 
harm, and when I became impressed that it 
was time I nhot him, I took steady aim on 
my arm, and shot him through a large crack 
in the barn. When he was brought out \ 
found that the wound was made^iu the neck, 
a little back of the ear, and CMko out a little 
higher up on the other siij^of .the head. 
He lived, I should think, until abofii 7 o'clock 
that morning; perhaps two or tliree houn 
afler he was shot I did not myaelf hear 
him speak a word afler he waa shot, except 
a cry or shout as he fell Others, who were 
near him and watching him constantly, said 
that he did utter the words which were pub- 
lished. 

1 recognize the prisoner Herold amone the 
accused as the man we took out of the bam. 
I had never seen Booth before, but from a re- 
mark made by my commanding ofiUcer, while 
on the boat going down to Belle Plain, that 
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i*s leg was broken, I felt sure it was 
J tliat I fired at; for when the men in the 
were summoned to surrender, the reply 
e one who spoke was tliat his leg was 
m, and that he was alone. I knew also, 
his desperate language, that he would 
c taken alive, and such remarks, that it 
3ooth, for I believe uo other man would 
I such a way. 

Cross-examined by Mr. Stone. 

>m the conversation in the barn, I judge 
Herold was at first anxious to surrender, 
ipon Booth's refusing to do so, I rather 
^fit he desired to stay with him ; but I can 
ay whether it was before or afler that 
Booth declared before his Maker tliat the 
with him was innocent of any crime 
ever. 

rish to state here, as improper motives 
been imputed to me for the act I did, 
[ twice offered to my commanding officer, 
enant Doherty, and once to Mr. Conger, 
into the barn and take the man, saying 
[ was not afraid to go in and take him ; 
s less dangerous to go in and fi^ht him 
to stand before a crack exposed to his 
vhere I could not see him, although he 
i see me; but 1 was not sent in. Im- 
ately when the fire wa.n lit, our positions 
reveraed; I could see him, but he couM 
lee me. It was not through fear at all 
\ Bhot him, but because it was my im- 
ion that it was time the man was shot; 
tliougbt he would do harm to our men 
ing to fight his way through that den, if 

DOt 

Capt. Edwakd Doherty. 

For the Prosecution. — May 22. 

\ad command of the detachment of the 
enth New York Cavalry that captured 
h and Herold. 

DOB Advocate. The circumstances of the 
ire havine been fully detailed by other 
iises, I will ask you to state the part you 

if any, in the capture of the prisoner 
>1d, and all he said on that occasion. 
iTBrcssL There had been considerable con- 
ition with reference to the arms that Booth 
Elerold had inside of Qarrett's barn, 
e requested Booth and Herold to come 
>f the barn. Booth at first denied that 
) WR8 anybody there but himself, but 
ly he said, *' Captain, there is a man here 
wishes to surrender awful bad." Mr. 
*r, one of the detectives wlio was there, 

'* Let him hand out his arm&" I stood 
le door and said, " Hand out your arms 
yoa can come out" Herold replied, " I 

no arm&" Mr. Baker said, *' We know 
tly what you have eot" I said, *'We 

better let him out Mr. Baker said, 
, wait antil Mr. Conger comes here." I 

'*No; open that door," directing a man 
pen Xlkt door; *' I will take that man out 



myself" The door was opened, and I directed 
Herold to put out liis hands; I took hold of 
his wrists and pulled him out of the barn. I 
then put my revolver under my arm and ran 
my liands down him to see if he hail any 
arms, and he had none. I then said to him. 
*' Have vou got anv weapons at all about 
you?" 'He said, "Nothing at all but this," 
pulling out of his pocket a piece of a map of 
Virginia. Just at this time the shot was 
fired and the door thrown open, and I dragged 
Herold into the bam with me. Booth had 
fallen on his back. The soldiers and two de- 
tectives who were there went into the barn 
and carried out Booth. I took charge of 
Herold ; and when I got him outside he said, 
" Let me go away; let mc go around here; I 
will not leave; 1 will not go away." Said I, 
" No, sir." Said he to me, ** Who is that that 
has been shot in there in the barn ? " ** Why," 
said I, " vou know well who it is." Said he, 
"No, I do not; he told me his name was 
Boyd." Said 1, " It is Booth, and you know 
it" Said he, "No, I did not know it; I did 
not know that it was Booth." 

I then took him and tied him by the hands 
to a tree opposite, about two yards from where 
Bootli's body was carried, on the verandah' 
of the house, and kept him there until we 
were ready to return. Bootli in the mean time 
died, and 1 sewed him up in a blanket Previ- 
ous to this I had sent some cavalry for the 
doctor; and we got a negro who Uvea aboat % 
mile from there, with a wagon, and put the 
iKxly on board the wagon, and started for Belle 
Plain. 

Herold told me aderward that he met 
this man by accident about seven miles from 
Washington, between 11 and 12 o'clock on the 
night of the murder. He said that afler they 
met they went to Mathias Point, and crossed 
the Potomac there. He did not mention the 
houses at which they stopped. Dr. Stewart's 
house was mentioned by some one as a place 
at which they had stopped, but whether it was 
by Herold or not I do not remember. 

Cross-examined by Mr. Stohb. 

Booth said, while in the barn, that he was 
the only guilty man, and that this man Herold 
was innocent, or words to that effect Herold. 
made no resistance after he was captured. 

Suboeok-Gbnbral J. K. Babxbb. 

For the Prosecution. — May 20. 

I examined the body of J. Wilkes Bootli 
afler his death, when he was brought to this 
city. He had a scar upon the lai^e muscle 
of the leftside of his neck, three inches below 
the ear, occasioned by an operation performed 
by Dr. May of this city for the removal of a 
tumor some montlis previous to Booth's death. 
It looked like the sc^r of a bum instead of 
an incision, which Dr. May explained by the 
fact that the wound was torn open on the stage 
when nearly welL 
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DEFENSE OF DAVID E. HEROLD. 



Captaix Eu D. Edmonds, U. S. N. — May 27. E. Herold, well. During last February, I 

By Mr. Stone, ^^ ^^'"*' ^"^7^^*^ ^1°^ ""V^' ''"'**i? ^^ ^' 

.^^j^ ». K^ « B. prisoner a fcood deal then ; I may have seen 

I know David £. Herold, one of the pris- uim every day, except, perhaps, four or five, 
oners; I saw him at his home in Washing- I consider his character very boyish. I see 
ton on the 20th and 21st of February. lam him oflen with boys; he is very fond of 
positive in my recollection of it their company, and never associates with 

men. He is fond of sport, gunning, dogs, etc. 
Francis S. Walsh. — May 30. 

I reside in Washington, on Eighth Street, ^^*^ Hkrold.— ifcy 30. 

easts I have known the prisoner, David E. By Mr. Stonb. 

Herold, since he was a boy ; ^^J^ known him j ^^ ^^^^^ ^f D^^jj ^ Herold. I know 
mumately since October, 1863. I am a ^j^^^ brother was home on the 15th of 
druggist, and emnlojred Herod as a clerk February last; I remember it from my hav- 
eleven montha Dunng this time, he lived j^g sent him a valenUne, which he received 
in my house, and I knew of nothing ob- ^^^y,^ i^^y,. and my sisters talked with him 
jectionable in his character. He was light ^^out it. I also knew that he was at home 
and trifling m a great many things, more ^^ ^^^ ig^^ ^f February; it was the Sunday 
like a boy than a man, but I never saw any ^^^j. Valentine's day. I remember taking a 
thing to find fault with in his naoral char- j^^j.^^ ^^ ^^^^^ up stairs, and my brother 
acter. He was temperate m his habits, and ^^^ ^^ in the paieage and wanted it; bii^ 
regular in his hours. He was easi v per- j ^^^Id not give it to him; he then tried to 
suaded and led, more than is usually the ^^^ j^ from me, and we both got wet from 
case with young men of his age; I considered ^he water being spilled. He was also at 
him boyish in every respect I should sup- jj^^^ between tLose daya 
pose him to be about twenty-two years of age. 

-. -- - . «^ Mrs. Mart Jenkins. — May 30. 

James Nokes. — May 30. 

_ _ _ -, By Mr. Stone. 
By Mr. Stone. 
„,.__,. ,^^_ I know the prisoner, David E. Herold. 
I have lived in Washington since 1827; He was at my house on the 18th of Februaiy 
reside in that part called the Navv Yard. I last, and received my rent I have his re- 
have known the pnsoner, Herold, from his ^eipt of that date to show it 
birth — about twenty-three years, I believe. 



With his family I have been intimate for jfas. Elizabeth Potts. — May 30. 

eighteen or nineteen years; there are seven t> -ix o 

children living, I believe, and he is the only ^^ ^^ Stonr 

boy. I have always looked upon him as a 1 know the accused, David E. Herold. I 
light and trifline boy; that very little relia- can not say whether he was in Washington 
bility was to be placed in hini ; and 1 consider on the 20th of last February, but I know 
him more easily influenced by those around he was there on the 19th, for he came to 
him than the generality of young men of his my house for his money. As I was not 
age. 1 have never heard him enter into any prepared, 1 told him I would send it to faitn 
argument on any subject in the world, like the next day, which I did, and I have his 
other youn^ men ; all his conversation was receipt for Uie money, dated the 20th. 
light and trifling. 

Dr. Charles W. Davis. — May 31. 
WiLUAM H. KEiLOTZ.-iiray 30. j^^ ^^ ^^^^^ 

By Mr. Stonr j ^^.^^ j^ Washington City, near the 

I have lived next door to Mr. Herold for Navy Yard. I was formerly in the (^omrtcp* 

thirteen years, and know the prisoner, David master's Department on General WooPi 
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•taff. I have known the priaoner, Herold, 
from earlj bojhood. having lived a great part 
of the time next door. At present I live 
four or five aquaree off, but I see him fre- 
quently. I do not know that I can describe 
his character in better terms than to say that 
he is a boy; he is trifling, and always has 
been. There is veir little of the man about 
him. From what I know of him, I should 
say he is very easily persuaded and led; I 
should think that nature had not endowed 
him with as much intellect lis the generality 
of people poosess. I should think his age is 
about twenty-two or twenty-three, but I con- 
•idar him iSur more of a boy than a man. 



Da. Samubl a. H. MoKuL^ifay 31. 
By Ma. Stov& 

I reside in Washington City, the eastern 

eTt I am acquaints with the prisoner, 
erold; can scarcely say when I did not 
know him; I have known him very well for 
the last six years. I consider him a very 
light, trivial, unreliable boy; so much so 
that I would never let him put up a prescrip- 
tion of mine if I could prevent it, feeling con- 
fident he would tamper with it if he thought 
he could play a joke on anybody. In 
mind, I consider him about eleven years of 
age. 
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TESTIMONY CONCERNING EDWARD SPANGLER. 



JlOOB RiTTEBSPAUOH. 

Fhr ths PraueutiarL — May 19. 

I know the prisoner, Edward Spangler. 
Ha boarded where I did, at Mra Scott's, on 
ihm oomer of Seventh and G Streets. He had 
ao room in the house; he took his meals 
tficffa, and slept at the theater. He used to 
kaap his ralise at the house, and when the 
dcteetiTes came and asked if Spangler had 
any thing there, I gave it to them. He had 
no dothea there, nothing but that valise; I 
do not know what it contained. I am com- 
monly called Jake about the theater. 

TUetdUdfor the ProtecuHon, — May 30. 

I was a carpenter in Ford*s Theater down 
to the 14th of April last, and was there on 
that night when the President was shot He 
oeenpied the upper box on the left-hand side 
of toe stage, the ri^ht as you come in from 
tha fW>nt My business was to shift wings 
OQ the stage and pull them off, and fetch 
things out of the cellar when needed. 

I was standing on the stage behind the scenes 
oo the night of the 14th, when some one 
ealled out that the President was shot, and 
directly I saw a man that had no hat on run- 
mtoc toward the back door. 

He had a knife in his hand, and I ran to 
■Cop him, and ran through the last entrance, 
aad aa I came up to him he tore the door 
o^en. 1 made for him, and he struck at me 
with the knife, and I jumped back then. He 
then ran out and slammed the door shut I 
then went to get the door open quick, and I 
thought it was a kind of rest; I could not 
get it open. In a moment afterward I opened 
toe door, and the man had just got on his 
horee and was running down the alley ; and 
than I came in. I came back on the ^stage 
whece I had left Kdward Spangler, and he hit 

7 



me on the face with the back of his hand, 
and he said, "Do n't say which wav he went 
I asked him what he meant by slapping me 
in the mouth, and he said, " For Goo's sake, 
shut up; " and that was the last he said. 

The man of whom I speak is Edward 
Spangler, the prisoner at the bar. 1 did not 
see any one else go out before the man with 



^f, 



the knife. A tall, stout man went out after 



me. 



OrosM'examined by Ma. Ewino. 



When 1 heard the pistol fired I was stand- 
ing in the center of the stage, listening to the 
play, and Spangler was at the same place, 
just about ready to shove off the scenes; 1 
stood nearest the door. I am certain we both 
stood there when the pistol was fired. I did 
not at first know what had happened. Some 
one called out " Stop that man ; " and then I 
heard some one say that the President was 
shot, and not till then did 1 know what had 
occurred. When I came back, Spangler was 
at the same jJaoe where I had left him. 
There was a crowd in there by that time, both 
actors and strangers. When Spangler slapped 
me there were some of the actors near who 
had taken part in the play ; one they called 
Jenny — I do not know what part she took — 
was standing perhaps three or four feet fVom 
me ; I do not know whether she heard what 
he said ; he did not say it so very loud. He 
spoke in his usual tone, but he looked as if 
he was scared, and a kind of crying. I 
heard the people halloo, ** Bum the theater I " 
'^Hang him and shoot him I" I did not, 
that I know of, tell a number of persons what 
Spangler said when he slapped me. I did not 
tell either of the Messra Ford ; I told it to 
nobody but Gifford, the boss. At Carroll 
Prison, the same week that I was released, 
I told him that Spangler said I should not 
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m; wbicH mj the in«n w«nt 1 told a de- 
tective that Spangler hit me in the moulh 
witb hie open hand. I do nol know his name ; 
he was one or Colonel Baker's men; bad black 
whiiken and moiutache, and weighed about 
one bandred and fort}' ponnda, I should think. 
He came up to the house ifhere I board in 
the afternoon of the day on which I was re- 
leased, and I told him then. I have no reonl- 
lection or telling any one else, tbongh I might 
have said something at the table, and the rest 
-misht have heard. 

1 saw Booth open the back door of the 
thealar and shut it, but I did not know who 
be was then; 1 did not eee his face right I 
was the flret person chat got to the door afUr 
he lelt; I opened the door, but did not shut 
it The big man Chat ran out after me might 
have been five or eix jards from me when I 
beard him, or it mi^hc have been eomebod]' 
else, call out, "Which way?" I cried out, 
"This viAy," and then ran out, leaving Che 
door open. By that time the man baa got 
on bis horse and gone off down the alley. I 
aaw the big man outeide, and have not aeen 
him sinca I did not take particular notice 
of Him ; but he waa a toleranly tall man. It 
might have been two or three minutes after I 
went out till I came back to where Spangler 
waa standing, and found him kind of scared, 
and as if he had been crying. I did not say 
any thing (o him before he said that to me. 
It waa Spangler'a place, with another man, to 
■hove the scenes on ; he was where he ought to 
be to do the work he had to do. I did not 
hear any one call Bootli's name It was not 
till the people were all oitt, and I came out- 
nde, that I heard some say it waa Booth, and 
•ome say it was not Spangler and I boarded 
together; we went home to supper together, 
on the evening of the aasBHsi nation, at 6 
ft'olock, and returned at 7. 

WtLuui Eatok. 
JUed&edJor the FnuKiUion.—Mai/ 19. 



of Serenth and H ; I believe it waa his boud- 



aseassi nation. I did t 
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Chuilbs H. SoacK. 
For Ike ProtetaUion. — Jfiiy 19. 
After the arraet of the prisoner, Edward 
Sp&ntiei, i went, in comoany with two of 
tlic Provost Uarshars detectives, to the 
houM on the north-east comer of Seventh 
and H Streets, where he took his meals. 
Wiien we inquired for his trunk, we wera 
Cold that he kept it at the theater) but the 
man at the house handed us a carpet-bag, 
in which we found a piece of rope measnr- 
iiig eighty-one feet, out cf which the twist 
was very carefully caken. The hag was 
loclced, but we found a key that anlocKed it. 
1( oontained nothing but the rope, some 
b)ank paper, and a dirty ahirtrcollar. I waa 
not preaent when Spangler was arreeted. I 
wcni Co his houfe between 9 and 10 o'clock 
on the night of Uonday, April 17. 

Orati-txamined by Ua. Etikq. 

It was a man called Jake, apparently a 
(ierman, that told me it was Spaoglei'a bw, 
iind that it was all he had at the hooae, Eb 
KBid he worked at the theater with Spangltt-. 
There were two other persons thwa, bowl- 
frfl I presume. We got the rope from • 
bed-room on the second floor that AmmI 
(on-urd the south; the bag waa right near 
where Jake bad bis trunk. I am aatiaSed 
that the coil of rope I see here now is the 
xaiiie that I took from SpangWa oarpet-beg. 

Set testimony of 

Joe. Burroughs alitu "Peanuts," page 74 

Mary Ann Turner. _ " 75 

Mary Jane Anderaon " 75 

James L. Uaddox » " 76 

Joseph B. Stewart " 79 

Joe Simms " 80 

John Miles " 81 

John K Buckingham " 73 
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DEFENSE OF EDWARD SPANGLER. 



For iKe I)tfavit.—Ma\i 31. 

By Mm. Ewimo. 

I am roftnaEcr of Grorer's Theater, and 

hava been in the babit of seeing Jolin Wilki 

Booth ver^ fretiurntly. On Ihe day before 

during the aderitooa, interrupting me riiiI 
the prompter of the theater in reading a. 
macuscrif^ He seated hinaself in a chair, 
and CDterad into a conversation on tiie gen- 
nal illumination of the city that night Ik' 
aaked me if I intended to illuminate. I ^aici 
fea, I should, to a certain extent; but thai 
the next night would be my great night ui' 
the illumination, that being the celehralion 
of the Call of Sumter. He then asked, " Do 
fou intend to" or " Are you going to invliL- 
tfa« Prmidentr' My reply,! think, ivh^ 
"Yea; that reminds me I must send tlmi 
iBTitatioD." I had it in my mind for eertnil 
Ikja la invite the Preaidential party tliiii 
night, the 14th. I sent my invitaUon lu 
Hra. Lincoln. Hy notes were usually ail- 
Ireaaed to her, as the best means of accuin- 
jriiabing the object, 

Booth'a manner, and hie entering in tlii' 
«ay he did, struck me as rather peculinr 
He most have obaervvd that i*e were buny, 
tod it was not usual for him to come inii> 
the office and take a seat, unless he nn:" 
JBTtled. Ha did upon this oocaaion, «nii 
gnade mch a point of it that we were hoih 
sonsidermbly sorpriaed. He pushed tlia mnt- 
Iw ao <kr that I got up ana put the maim- 
>oipt away, and entered into oonvereation 
Fith him. 

U is cnatomary in theatera to keep the 
piowge-way between the scenes and tlii' 
p«en-room and the dreaeing-rooms clear, ()iii 
niich depends upon the space tliere ia lor 
Koring acenee and furniture. 

ITkCCaaiWlwUiIlcltlBi from the -ItnwthrpHlllon 

jfthajboi oMaUr occdHbI br ii» Pmidi'Dt db riiliiriv 

Hr. EwiKO. I wiah merely to show thai, 
h>n) tbe constniction of Pord'a Theater, ii 
vonid be easier for tbe assassin to effiect hi? 
scape from Ford's Theater than it would he 
Vom Grover'a The pnrpom is plainly lo 
ihow that Ford's Theater was eetecteil hv 
Booth, and why Ford's Theater is spoken oV 
I17 him aa the one where he intended 10 
Mtnre or aaaaesinate the President, and to 
■elteve the employees of Ford's Theater, ktr. 
}Mngler among them, trora the imputation 
vhicf natoral^ arises from Booth's aelecting 



that theater aa the one in which to oommit 
the crime. 
The Commission sustained the otgection. 

H. CLi» FoBB. 
Fw Ikt Difentc—May 31. 
By Ub. Bwino. 
On the 14th of April last I was treasurer 
of Ford's Theater. I returned to tbe theater 
from my breakfast about half-past 11 o'clock 
that day, when my brother, Jamee R. Ford, 
told me that the President had engaged a 
bos for that nighL John Wilkes Booth was 
at tlie llieater about half an hour afterward. 
> not know that the fact of the Presi- 
dent's going to the theater that night was 
communicated to Booth, but I think it is 
very likely he found it out while there, I 
law him p>ing down the street while 1 was 
landing in the door of tbe theater; aa he 
ameup he commenced talking to the parties 
tanding around, Ur. Raybold then went 
nto the theater and brought him out a let- 
cr that waa there for him. He sat down on 
the steps and commenced reading it This 
WRB about 12 o'clock. He Btaid there per 
haps half an hour. I went into tbe office, 
'~ia when I came out again he waa gone. 

I told Ur. Raybold about Axing up and 
decorating the liox for tbe PresiJent that 
night, but he had the neuralgia in his face, 
find I flsed up the box in his place. I found 
two flags in the box already there, which I 
got Mr, Raybold to help me put up. An- 
other Bag I got from the 'Treasury Depart- 
ment It waa the Treasury regimental flag - 
[ put this blue regimental flag in the center, 
and the two American flus above. "There 
was nothing unusual in the deoorationa of 
the box, except the picture of Washington 

E laced on the pillar in the middle of tbe 
ox. This had never been uaed before. We 
usually used small flags to decorate the box; 
' IS Qeneral "Orant waa expected to come 
the President, we borrowed this flag 
(ran) tbe Treasury regiment to decorate 
with. 
Tbe fbrniture placed in the box conaieted 
' one chair brought from the stage and a 
•olh, a few cbaira out of the reception-room, 
id a roekingchair, which belonged to the 
!»me set, I hod bronght from my bed-room. 
This chair had been in the reception-room, 
the nshers sittine in it had greased it 
with their hair, and 1 nad it removed to my 
,, it being a very nice chair, Tbe only 
in for patting that chair in the boa waa 
that it belonged to the aet, and I sent for it 
mi^e the box »* dmU aa poaiibla 
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T received no suggestions from any one as 
to the decoration of the box, excepting from 
Mr. Kaybold and the gentleman who brought 
the flag from the Treasury Department 

All tnat Spangler had to do with the box 
was to take the partition out There are two 
boxes divided by a partition, which, when 
the President attended the theater, was al- 
ways removed to make the box into one. 
Spangler and the other carpenter, Jake, re- 
moved it The President had been to the 
theater, I suppose, about six times during the 
winter and spring; three or four times during 
Mr. Forrest's engagements, and twice during 
Mr. Clark's engagement These are the 
only times I remember. 

I did not direct Spangler with respect to 
tlie removal of the partition ; I believe Mr. 
Raybold sent for him. While we were in 
the box Spangler was working on the stage ; 
I think he had a pair of flats down on the 
stage, fixing them in some way. I called for 
a hammer and nails; he threw up two or 
three nails, and handed me the hammer up 
from the stage. 

Spangler, of course, knew that the Presi- 
dent was coming to the theater that evening, 
as he assisted in taking out the partition. 

In decorating the box I used my penknife 
to cut the strings to tie up the flags, and left 
it there in the box. 

Three or four times durine the season 
Booth had engaged box No. f, that is part 
of the President s box, being the one nearest 
the audience. He engaged no other box 

During the play that evening, the "Ameri- 
can Cousin," I was in the ticket-ofiice of the 
theater. I may have been out on the pave- 
ment in front two or three times, but I do 
not remember. I did not see Spangler there. 
I never saw Spangler wear a moustache. 

Cross-examined by Assistant Judob Adtooatb 

BiNOHAM. 

None of the other boxes were occupied on 
the night of the President's assassmation, 
and I do not remember any box being taken 
on that night I certainly did not know 
that the boxes were applied for, for that even- 
ing, and that the applicants were refused and 
told that the boxes were already taken. The 
applicants did not apply to me. Booth did 
not apply to me, or to any one, for thoae 
boxes, to iny knowledge, nor did any one else 
for him. There were four of us in the office 
who sold tickets. There were not, to my 
knowledge, any applications for any box ex- 
cept the President'a There may have been 
applications without my knowledge. 

I know nothing of the mortise in the wall 
behind the door of the President's box. I 
heard of it afterward, but have never seen it, 
nor did I see the bar said to have been used 
Zo fasten the door, nor did I see the hole 
bored through the first door of the Presi- 
dent's box, though I have since heard there 
was one. I have not been in the box since. 



The screws of the keepers of the lock to 
the President's box, I understand, were buret 
some time ago. They were not, to my 
knowledge, drawn that day, and left so that 
the lock would not hold the door on its be- 
ing slightly pressed. It Was not done in my 
presence, and if it was done at all, it was 
without my knowledge. 

I do not remember any conversation with 
Mr. Ferguson before the dav of the assassin- 
ation about decorating the theater in celebra- 
tion of some victory. 

By Mb. Aubn. 

The letter that Booth received on the day 
of the assassination, and read on the steps 
of the theater, was a long letter, of either 
four or eight pages of letter-paper — ^whether 
one or two sheets I do not know, but it was 
all covered with writing. He sat on the 
steps while reading his letter, every now and 
then looking up and laughing. It was while 
Booth was there that I suppose he learned 
of the President's visit to tne theater that 
evening. There were several around Booth, 
talking to him. Mr. Gifibrd was there; Mr. 
Evans, an actor, and Mr. Grillet, 1 remem- 
ber, were there at the time. 

The President's visit to the theater that 
evening could not have been known until 12 
o'clock, unless it was made known hj tome 
one from the Executive Mansion. It was 
published in the Evening Star, but not . in 
the morning papers. 

I am not acquainted with John H. SaiTAti 

[Photofraph of John H. Sarnitt ezhlbiUd to tho wlt- 

neu.l 

I never saw that person that I know o£ 
By Mr. Ewing. 

I have never, to my knowledge, seenHhe 
prisoner, Herold. | 

The mortise in the passage-way was not 
noticed by me; the passage was dark, and 
when the door was thrown back acainat the 
wall, as it was that day, I shoura not be 
likely to notice it had it been there at that 
time. Had the small hole been bov«d in 
the door, or had the screws been looaenedf it 
is not likely I should have noticed tbem. 

By the CouBT. 

I might have stated in the saloon on Tenth 
Street that the President was to be at the 
theater that evening, and also that General 
Grant was to be there. 

Jambs R Fobd. 

For the De/eme^^May 30. 

By Mb. JiWiifO. 

At the time of the assassination, I was 
business manager of Ford's Theater. I was 
first apprised of the President's intended visit 
to the theater on Friday morning, at bal^ 
past 10 o'clock. A young man, a mesaengar 
firom the White House, came and enfugid 
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the box. The President had been previoasly 
invited to the theater that night, and I had 
no knowledge, of his intention to visit the 
theater until the reception of that message. 
1 saw John Wilkes Booth about half-past 
12, two hours after I received this informa- 
tion. I saw him as I was coming from the 
Treasury Building, on the comer of Tenth 
and £ Streets. I was going up £ Street, 
toward Eleventh Street; he was coming 
from the direction of the theater. 

Q. State whether, upon any occasion, you 
have had any conversation with Booth as to 
the purchase of lands, and, if so, wh^re? 

Assistant Judge Advocate Bikoham. I ob- 
ject to the question. 

>Ir. EwiKO. Testimony has already been 
admitted on that point 

Asaiataot Judge Advocate Bimoham. I 
kaoWy but it is unimportant as to this man; 
there is no question about this man in the 



Mr. Ewnro It is very important as to one 
of the prisonersL 

Aseistani Judge Advocate Bingham. This 
witness can not be evidence for any human 
bang on thai subject, no matter what Booth 
said to him about it I object to it on the 
ground that it is entirely incompetent, and 
has nothing in the world to do with the case. 
If thia witness had been involved in it, I ad- 
mil it might be asked, with a view to excul- 
pate him from anv censure before the public. 

Mr. EwiKO. The Court will recollect that 
in Mr. Weichman's testimony there was evi- 
dence introduced by the prosecution of an 
alleged interview between Dr. Mudd and 
Bowtk ai the National Hotel, in the middle 
of January, which was introduced as acircuin- 
stanee showing his connection with the con- 
ipnraej, which Booth is supposed to have 
toen had on foot The accused. Dr. Mudd, 
is represented to have stated that tlie con- 
venation related to the purchase of his lands 
in Mnryland. I wish to show by this wit- 
ness that Booth spoke to him frequently, 
thfoosh the course of the winter, of his 
speen&tions, of his former speculations in 
oil lands, which are shown to have been 
acUud speculations of the year before, and 
of his contemplating the investment of money 
in cheap lands in Lower Maryland. The 
tflkel of the testimony is to show that the 
stateasent, which has been introduced against 
the accused, Dr. Mudd, if it was made, was 
A bona Jide statement, and related to an actual 
pending offer, or talk about the sale of his 
fium to Booth. 

Assistant Judge Advocate Binghak. The 
only way, if the Court please, in which they 
can do any thing in r^ard to this matter of 
the declaration of Mudd, if it was made, 
(and, if it was not made, of course it does 
not concern anybody,) is simply to show by 
legitimate evidence that there was such a ne- 
gotaataon going on between himself and Booth. 
The point I make is, that it is not legitimate 



evidence, or any evidence at all, to introduce 
a conversation between Booth and this wit- 
ness at another ^ime and place. It is no 
evidence at all, it is not colorable evidence, 
and the Court have nothing in the world to 
do with it It would be impoasible to ask 
the witness anpr questions that would be more 
irrelevant or incompetent than the question 
that is now asked him. 

Mr. EwiNo. I will state to tlie Court 
further that it has already received testimonv, 
as explanatory of the presence of Booth in 
Charles County, of his avowed object in 
going there — testimony to which the Judge 
Advocate made no objection, and which he 
must have then regarded as relevant This 
testimony is clearly to that point of explana- 
tion of Booth's visit in Lower Maryland^ as 
well as an explanation of the alleged conver- 
sation with Mudd in January. 

Assistant Judge Advocate Bingham. The 
difference is this: the defense attempted to 
prove n^otiations in Charles County, and 
we thought we would not object to tha,t; but 
this is another thing altogether. It is an 
attempt to prove a talk, irrespective of time 
or place, or any thing else. 

The Commission sustained the objection. 

By Mr. Ewing. 

Q. Do you know any thing of the visit 
made by Booth into Charles County last 
fall f 

A. He told me 

Assistant Judge Advocate Bingham objected 
to the witness giving the declarations of 
Booth. 

The Witness. I have never known Booth 
to go there. 

Q. Have you ever heard Booth say what 
the purpose of any visit which he may 
have made last fall to Charles County 
was? 

Assistant Judge Advocate Bingham renewed 
his objection. 

The Commission sustained the objection. 

.By Mr. Aikkn. 

The notice in the Evening Star that an- 
nounced the President's intended visit to the 
theater, also said that General Grant would 
be there. 

By Assistant Judge Advocate Burnett 

I wrote the notice for the Star in the 
ticketK>flfice of the theater about half-past 
11 or 12 o'clock, and sent it to the office 
immediately ; I at the same time carried one 
myself to the National ■ Republican. The 
notice appeared in the Star aoout 2 o'clock. 
Before writing the notice I asked Mr. Phil- 
lips, an actor in our establishment, who was 
on the stage, to do it; he said he would afler 
he had finished writine the regular adver- 
tisements. I also spoke to my younger 
brother about the propriety of writine it I 
had not seen Booth previous to writing the 
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notice, nor do I remember speaking to any 
one eUe about it 

By Mr. Aikvh. 

I had sent the notice to the Star office 
before seeing Booth. 

[BzhfbitlDg the photograph of John H. Sarratt.] 

I do not know Surratt I never remember 
seeine him. 

John McOullou^li, the actor, left this city 
the fourth week m January. He returned 
with Mr. Forrest at his last engagement I 
do not know exactly when, but about the 
Ist of April. 

John T. Ford. 

For the Defense. — May 31. 

1 reside in Baltimore, and am proprietor 
of Ford's Theater in the city of Washing- 
ton. The prisoner, Edward Spangler, has 
been in my employ three or four years at 
intervals, and over two years continuously. 

Spaogler was employed as a stage hand, 
frequently misrepresented as the stage-car- 
penter of the theater. He was a laborer to 
assist in shoving the scenery in its place, 
as the necessity of the play required. These 
were his duties at night, and during the day 
to assist in doing the rough carpenter work 
incidental to plays to be produced. 

Q. State whether or not his duties were 
such as to require his presence upon the 
stage during the whole of a play. 

A^ Strictly so ; his absence for a moment 
might imperil the success of a play, and 
cause dissatisfaction to the audience. It is 
very important to the effect of a play that 
the scenery should be well attended to in all 
its changes; and he is absolutely important 
there every moment from the time the cur- 
tain rises until it falls. There are intervals, 
it is true, but he can not judge how long or 
how brief a scene may be. 

On Friday, the day of the assassination, I 
was in Richmond. Hearing of the partial 
destruction of that city by fire, I went there, 
anxious to ascertain the condition of an 
uncle, a very aged man, and my mother-in- 
law. I did not hear of the assassination 
until Sunday night, and then I heard that 
Edwin Booth was cliarged with it On Mon- 
day morning I started for Washington by 
the 6 o'clock boat While on the boat I saw 
the Richmond Whig, which confirmed the 
report I had heard of the assassination on 
Sunday ni^ht 

During the performance of the " American 
Cousin," Spangler's presence on the stage 
would be necessary. The first scene of the 
third act is quick, only of a few moments' 
duration. The second scene is rather a long 
one, longer perhaps than any other scene in 
that act, probably eight, ten, or twelve minutes 
long. Spangler's presence would be neces- 
sary unless positively informed of the dura- 
tion of the scene. 



The second act depends very much upon 
the action and the spirit of the actors en- 
gaged in it Sometimes it is much more 
rapid than at others. In the second act I 
hardly think there is an intetval of more 
than fkv^ or eight minutes between the times 
that Spangler would have to move the scenea 
His constant presence upon the stage would 
be absolutely necessary if he attended to his 
duties. 

In the intervals between the scenes, he 
should be preparing for the next change, to 
be ready at his scene, and to remain on the 
side wh^re the stage-carpenter had assigned 
him his post of duty ; besides, emergencies 
often arise during an act that require extra 
services of a stage hand. 

J. B. Wright was tlie stage-manafler, 
James J. Gifibrd the stage-carpenter. The 
stage-manager directs, the stage-carpenter 
executes the work belonging to the entire 
stage. The duty of keeping the passage-way 
clear and in a proper condition belongs to 
Clifford's subordinates, the stage hands who 
were on the side where this passage isi It is 
the duty of each and every one to keep the 
passage-way clear, and is as. indispensable as 
keeping the front door clear. The action of 
tlie plav might be ruined by any obstruction 
or hinderance there. 

My positive orders are to keep it always 
clear and in the best order. It is the pas- 
sage-way used by all the parties coming from 
the dressing-rooms. Where a play was per- 
formed like the ** American Ocosin," the 
ladies were in full dress, and it was abso- 
lutely necessary that there should be no 
obstruction there, in order that the play 
should be properly performed. Coming from 
the dressing-rooms and the green-room of the 
theater, every one had to use that passage. 
The other side of the stage was not used 
more than a third as much, probably. Most 
of the entrances by the actors and actresses 
are made on the prompt side; but many are 
essential to be made on the O. P. side. By 
entrances to the stage, I mean to the pres- 
ence of the audience. The stage-mana^ 
was a very exacting man in all those details, 
and I have always found the passage clear, 
unless there was some spectacular play, in 
which he required the whole spread of the 
stage. Then at times it would be partly in- 
cumbered, but not enough so to prevent the 
people going around the stage, or going to 
the cellar-way and underneath, and passing 
to the other side by way of the cellar. 

The " American Cousin " was a very plain 
play ; no obstruction whatever could be ex- 
cused on account of that play; it was all 
what we call flats, except one scene. The 
flats are the large scenes that cross the 
stage. 

Ihe prompt side, the side on which the 
prompter is located, is the position of the 
stage-carpenter, and opposite to where 
Spangler worked, which is on the 0. P. ' * 
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'Pposite the prompter's place. Keeping the 
II— jf TTnr clear would not be a duty of 
^pAliffler'fi, unless he was specially charged 
Tith It 

Spangler, I know, considered Baltimore 
'«{ft Boine He buried his wife there about a 
ago, or less, while in my employ. He 



noally spent his summer months Jliere, 

taring the vacjition of the theater, chietiy in 

rab-fishing. I have understood he was a 

;vMt crab-fisher; we used to plague him 

UMMt it 

ffcshlMUac a coll of rope found at Spangler't boardlng- 
l«tan.ia Ua carprt-lMi^J 

-^hat rope might be used as a crab-line, 

iHMigh it is rather short for that purpose. 

Pkofeflflional crab-fishers use much longer 

rthan this, four hundred or five hun- 
feet long, though I have seen ropes as 
iboit as this, which I understand is eighty 
^0t, used by amtiteurs in that sport The 
fitpt 18 supported by a buoy, and to it arc 
iMaehed smaller ropes or lines. 
- IBpaogler seemed to have a great admira- 
iob for J. Wilkes Booth; I have noticed 
kat in my business on the stage with the 
ian-manager. 

* Booth was a peculiarly fascinating man, 
lad controlled the lower class of people, 
Riefa as Spaneler belonged to, more, I sup- 
poae, than oitlinary men would. Spangler 
■mt not in the employ of Booth, that I know, 
■id only since the assassination have I heard 
§mt he was in the habit of waiting upon 
bim. I have never known Spangler to wear 
I moustache 

I have known John Wilkes Booth since 
bh childhood, and intimately for six or seven 



Q. State whether you have ever heard 
Booth speak of Samuel K. Chester, and, if 
10^ in what connection and where. 

Aasistant Judge Advocate Bixoham. I 
Bigect to any proof about what he said in 
nnrd to Chester. 

, Q. [By Mr. Ewino.] State whether or 
■Ot Booth ever applied to you to employ 
Efbcater, who has been a witness for the pros- 
seation, in your theater. 
'.AMistant Judge Advocate Bingham. That 

I digect to. It is certainly not competent to 
introduce declarations of Booth made to any- 
iiodj in the absence of a witness that may 
be called, relative to a transaction of his, to 
■flbct him in any way at all. 1 object to it 

II wholly incompetent 

Hr. Swing. It is not to attack* Chester, 
B»7 it please the Court, that I make this 
laqniry, but rather to corroborate him; to 
Aow that Booth, while manipulating Ches- 
ter to induce him to go into a conttpiracy for 
Ihe captare of the President, was actually at 
the aame time endeavoring to induce Mr. 
Ford to employ Chester, in order that he 
Bright get him here to the theater and use 
bim aa an inetrament; and it goes to affect 
die eaae of aereral prisoners at the bar — the 



case of the prisoner, Arnold, who in his con- 
fession, as orally detailed here, stated that the 
plan was to capture the President, and Chea- 
ter corroborates that; and also to assist the 
case of the prisoner, Spangler, by showing that 
Booth was not able to get, or did not get, in 
the theater any instruments to assist him in 
the purpose, and was endeavoring to get 
them brought there — men that he had pre- 
viously manipulated. 1 think it is legiti- 
mate. 

Assistant Judge Advocate Bingha.m. Noth- 
ing can be clearer, if the Court please, than 
that it is utterly incompetent It is not a 
simple question of relevancy here; it is ab- 
solute incompetency. A party who conspires 
to do a crime may approacu the most up- 
right man in the world with whom he has 
been, before the criminality was known to 
the world, on terms of intimacy, and whose 
position in the world, was such that he might 
be on terms of intimacy with reputable gen- 
tlemen. It is the misfortune of a man that 
is approached in that way; it is not his 
crime, and it is not colorably his crime 
either. It does not follow now, because 
Booth chose to approach this man Chester, 
that Booth is therefore armed with the 
power, living or dead, to come into a court 
of justice and prove on his own motion, or 
on the motion of anybody else, what he may 
have said touching that man to third per- 
sons. The law is too jealous of the reputa- 
tion and character of men to permit any 
such proceedings as that 

The Commission sustained the objection. 

Q. Do you think that the leap from the 
President's box upon the stage would be at 
all a difficult one for Booth ? 

A. I should not think so; I have seen 
him make a similar leap without any hesi- 
tation, and I am aware that he usually in- 
troduced such a leap into the play of ** Mac- 
beth." 

Q. Do YOU think, then, from your know- 
ledge of the physical powers of Booth, that 
that leap was one that he would not need to 
rehearse ? 

A. I should not think a rehearsal of it was 
neeiied. He was a very bold, fearless man; 
he always had the reputation of being of 
that character. He excelled in all manly 
sporta We never rehearse leaps in the thea- 
ter, even when they are necessary to the 
action of the play ; they may be gone over 
the first time a play is performed, but it is 
not usual. Bootli had a reputation for being 
a great gymnast He introduced, in some 
Shakspeanan plays, some of the most extra- 
ordinary and outrageous leaps — at least they 
were deemed so by the critics, and were con- 
demned by the press at the time. 

I saw him on one occasion make one of 
these extraordinary leaps, and the Baltimore 
Sun condemned it in an editorial the next 
day — styling him "the gynins' 
It was in the pl&y of ^^I&baVm 
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tranee to the witch scene; he jumped from rare. Mj reasop for constracting so many 
a high rock down on the stage, as high or boxes to this theater was, that osiially pn- 
perhaps higher than the box; 1 think nearly vate boxes were in demand in Washington — 
as high as from the top of the scene; and he more so tlian in almost any other city. It 
made the leap with apparent ease. is not a favorable place to see a performance, 

Booth was in the habit of frequenting but it is a fashionable place here to which 
Ford's Theater at Washington. I seldom to take company, 
risited the theater but what I found him -n u j r i r\ r -r n 

about or near it, during the day, while I was Btcalltdfor tJu De/ensc-^une 9. 

there. I usually came down to the theater By Mb. Ewina 

three days a week, devoting the other three , , , -ru j o i ^ i 

to my business in Baltimore, and being there , ^ **»^« known Edward Spangler for nearly 

between the hours of 10 and 3. I would four years. He has been in my employ most 

nearly always meet Booth there when he ^^ ^^^^ *"?.«• ^« ^^ ?*'^*X? regarded as a 

was in the city. He had his letters directed ^«7 good-natured, kind, willing man. His 

to the theater, and that was the cause of f."^^ ^»"J^ ^•^ »° occasionally dnnkmg more 

his frequent visits there, as I thought then, liquor than he should have done, not so as 

The last time I saw Booth was some two or ^ *»*»« **>?? vicious, but more to unfit him 

three weeks before the assassination. ^ •^o'^*^- Smce he has been m my empiov 

The last appearance of John McCullough ^ n/^' ^^n®^ \''^ *? ^. \«* ^«* <>"« q«»"el, 

at my theater inWashington was on the 18th a*?}^.^***' ^" through drink He was always 

of March, the night, 1 believe, when the ^»"».n« ^^ <*^^ *«y ^^»««» *"^ ''»? » ^«fy ««>d» 

"Apostate " was played. Mr. McCullough efficient drudge. He was considered a vwy 

always appears with Mr. Forrest, and he has ha^Jess man by the company around the 

since app^red in New York. ^^^f^f^^ »»? 7" ^^n . the subject of spoxi 

and fun. I do not think he was intrusted 

OrosM-sxamined by Assistant Judob Aoyooatb with the confidence of others to any extent 

BufOHAM. He had not many associates. He had no 

I can not state positively that the private felfrespect. and was a njan that rarely slept 

boxes are locked When not in actual use; I'* * ^^^ ^« "«"f".y •*«Pt''' rr S*'*^' 

that is our custom in Baltimore. Mr. Gif- ^ "^^f ''"^.^ ^f^ '*^»"« ^^ his political senti- 

fbrd, who had control of the whole theater, ™«"^»? this city; never heard from him an 

is the responsible party whom I should expression of parUsan or poliUcal feeling, 

blame for iriy thing wrong about the boxes. ^? Baltimore he was known to be a member 

We keep the boxes lockwT, and the keys in °^ ^^^ Amencan Order, 
the box-office ; here, I understand, the custom By Mr. Clampitt. 

is for the ushers to keep the keys. James , ^ t r^ t i • ^ • /^ i« 

O'Brien was the usher of the aressKsircle, I never met J. Z. Jenkins except in Carroll 

and James R. Ford and Henry Clay Ford ^^^^^^^ 

were the parties authorized to sell tickets for t a a 

tho«e box« that day. J«««'" 8. Suword. 

Q. Do you know as a fact that none of For the Defente. — June. 3. 

the boxes were occupied that nieht, except . ,, r <■ ■ . ^ r< j> rni. ^ 

that occuDied bv the President ? ^ "" seller of tickets at Fords Theater. 

A. I have only heard so. *fy business commenced about balf-past 6 in 

Q. Is the play of the "American Cousin ' the eveiung. ... . ,. . 

ft popular one? Does it attract considerable «<>■?« °* '* P'^ r ^*^ ^^^ * ** 
alienees ? occupied by the party of the President, were 

A. It was, when originally produced, an »PP''«> ^''^ "" the evenmg of the assassina. 

exceedingly Attractive pTay ; of ^ate yeaw it ""''. i">J ''"«' ""^ ''«*° '^^^ <''«'°« '*»« ^^ 

has not l4en a strong <ird, but a fair atr 'l*'' ^ ^'''>'" *>'^ 

Q. Is' it not a very unusual thing, when William Wiihbes, Jr. 

sacli plays are produced, for your private Reealled for the D^ente. — May 31. 

boxes to be entirely empty? By Mk. Ewiko. 

A. Washington is a very good place for ^ 

selling boxes usually. They are generally in The door leading into the alley from the 

demand, and nearly always two or three passage was shut when Booth rushed out 

boxes are sold. Afler he made the spring from the box, and 

Q. Can you recall any occasion on which ran across the stajge, he made a cut at me, 

a pl&Jf BO popular and attractive as that was, and knocked me oown to the first entrance; 

presented when none of your private boxes, then I got a side view of him. The door was 

jave the one occupied by the President, was shut, but it opened very easily ; I saw that 

wedf distinctly. He made a plunge right at the 

A. I remember occasions when we sold knob of the door, and out he went, and pulled 

ao boxes at all, and had quite a full house — the door afler him. He swun^ it as he went 

a food audience ; but those occasions were out I did not see Bootji durmg the day. 
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HmBT M. Jajiis. 

Fbr (At De/emc—Ma!/ 31. 

By Kr. Ewimo. 

I MBS Bt Ford's Theater on the night of 
tbe BSoamination. When the shot iru fired, 
I WBS standing readj to draw off the flat, 
and Ur Spangier iras standing right opposite 
to me on the slage, oa tiie same side rb 
tli« President's box, about ten feet from nie. 
From hie position be conld not see (he box, 
aar tlie ludc of the stage on which Booth 
jnmped. I had fre^nentlj during the plaj 
MMi SpBDgler at his post I saw no one 
witb bim. The passs^way was clear at 
the time; it was our bosiness tokeepit clear; 
it waa more Spangler's business than mine. 

I saw Spangier when the President entered 
the theater. When the people applauded on 
tb« Prcaident's entrr, ne applauded with 
tboD, with both hands and feeL He clapped 
bia haadB and stamped his feet, and seemed 
u pleaaed as aajrbodj to see the President 

I did not see Jacob Ritterspaugh near 
Spangier that erening. He might baTc been 
tliei* behind the scenes, but I did not see 
him. I can not say how long I staid in 
nf poaition Bfler the shotwas find; it might 
liBve been a minntft 1 did not see Spangier 
st aJI after that happened. 
ity AaMunun Jddob Adtooati Bihoham. 



J. L. Dbbomat. 
For (As Dtfnut. — ilay 31. 

£y Ma. EwiNO. 
I was pinning what is called "responsible 
■tilitT'" at Ford's Theater at tbe time of 
the aasaasination. On (he evening of the 
uaaasiQation, Booth came up to the alle; 
loor and said to me, "Tell Spangier to 
BOme to tbe door and hold mj horse." I did 
not aae bis horse. I went over to where 
Mr. Spangier was, on the leA-hand side, at 
hia poet, and said, " Ur. Booth wants you to 
bola bis horae." He then went (o the door 
ind went outside, and was there about a 
niDDte, when Mr. Booth came in. Booth 
uked me if he could get across the stage, I 
told him no, the dairy scene was on, and be 
mwld ba*e to go under tbe stage and come 
Up on the other side. About tbe time that 
fa* got upon tbe other side, Spangier called 
l» Me, " TbU Peanut John to come here and 
bold this horse; 1 have not time. Ur. 
lUflbrd is out in the fh>nt of tbe theater, and 



Jobn, and John went there and held tbe 
bone, when Spangier came in and returned 
U>Ub post 



I eaw Spangier tjirec or fbnr limea that STen- 
ing on the stage in his proper position. I saw 
him about two minntes before the shot Kaa 
ftred. He was on the same ride I waa on — 
the same side as the President's box. About 
five minutes after the shot was fired I anin 
Baw Spangier standing on the stage, witn B 
crowd of people who had collected there; 

I saw Booth when he made his exiL I 
waa standing in the first entrance on the 
lelVband sid& When he came to lbs center 
of the stage, I saw that he had a long knife 
is hand. It seemed to me to be a double- 
edged knife, and looked like a new one. He 
paused about a second, I should think, and 
then weal off at the first entrance to the 
right-band side. I think he had time to get 
out of tbe back door before any person was 
tie etase. It was, perhaps, two or three 
seconds alter be made his exit before I saw 
any person on the stage in pursuit. The 
first person I noticed was alalj^ stout gentle- 
man, with gray clothes on, I think, and 1 
believe a moustache. Booth did not. seem 
to run very fast across the stage; he seemed 
to l>e stooping a little when be ran off 
The distance he ran would be about tbirty- 
or forty feet; but he was off the stage 
or three seconds before this gentleman 
on, and of the two, I think Booth was 
running the fastest. 

By Utt. AiKKK. 
was at the theater at 12 o'clock that 
day. I did not see Booth there. 

lUeaHed for the Prottevtion. — Jant 13. 

When the shot was fired on tbe night of 
the assaasination, I was standing on the left- 
band side of the first entrance, tbe aide tbe 
President's box was on. About a minute and 
a half or two minutes after Ur, Stewart left 
tlie stage, or about time to allow of bis getting 

the back door, I saw Spangier shove the 

me back to give the WDole stage to the 
people who came on. I do not know who 
assisted him. Spangier then came to tbe 
IVonC of tbe stage with the rest of the people. 
There was then a cry for water. 1 started 
to the green-room, and he came the same 
way. About a half doien of us went to get 

me water to carry it to the private box. 

When Booth wanted Spangier to bold his 

>rBe, and I went over to tell him, Spangier 
and Sleichman were standing close to Mfch 
other on tbe opposite side of the stage, the 
side of the President's box. Spangier then 
left; I saw bim ^o out (o Booth, anain about 
'nutc 6r a mmute and a half Booth came 



I beard no conversation between Spangier 
and Booth. Booth met Spangier at tbe door, 
and was standing at tbe door on tbe outxidc; 
tbe door was about half open when Spangier 
went out If any person had followed Sptui- 
gler I should have seen him. I was half-way 
between the back door and the greeu^xwmi 
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about eighteen or twenty feet diatant, I sup- Cross-examined by AMistAxr Jjjdqm Adtocatm 
"poee. £>oth, when he came in, went under Bingham. 

eroded with bio.. I did not .ee himW J^rplii %tm hTpSc^'X?' it" I 

I did not eee Spanglcr them entrance. 

I liave known Spangler for about six Jambs Lamb. 

montha I hare never seen him wear a moua- ^^ ^^ De/ense.-^yne 2. 
tache. He is a man that has been a little 

dissipated a considerable portion of his time — -By Mb. Ewiko. 

fond of spreeinp round. He is free in con- p^^, ^^^^ ^ y^„ j 1,^^^ y^^ employed at 

versation, especially when in liquor. ^^^^^ Theater as artist and scene-painter. 

Cross-examined by the JudGB AoVOOATE. [The rope found in 8panffler*e bee exhibited to the wit- 

" nesi.] 

When Booth passed* under the stage, he I have seen ropes like this at the theater, 

went through the little side passage, level with There are probably forty or fifty of such ropes 

the lower floor of the theater, that leads out in use there. They are called border-ropes, 

into Tenth Street; that side passage also and are about seventy or eighty feet in length, 

leads up to Mr. Ford's room. I went out used for suspending the borders that hang 

through that passage to the front of the across the stage. The borders are long strips 

theater, and returned by the same way, and of canvas, painted to represent some exteriors, 

had taken my place on the stage when the others interiors, and as they are required to 

pistol was fired. I was not doing any thing, be changed for the scene that is on, they are 

out was leaning up against the corner of the raised or lowered by means of such ropes, as 

scene at the time. We were waiting for the these. This rope has the appearance of 

curtain to drop. Mr. Harry Hawk was on having been chafed ; a new rope would be a 

the stage at the moment, playing in a scene, little stiffer in its texture than thia I should 

say this is a new rope, but has been in us^ 

By Mb. £wimo. though I can not detect any thing thatwoala 

I played in the piece, taking the part of >ea<i "^.^ to say it has been m use as a border- 

John Wigger, the gardener. r^Pe; »f »t had been, there would have been 

a knot fastening at the end, or have the ap- 

WiLLiAH R Smith. P**"*"'"' •'^ '"''''"« ^"^ ^'^ 

For the Dffense.^-June 2. Cross-examined by Assistant Judge Adtocatb 

,, ^ Bingham. 

By Mr. Ewing. . ., , 

I think it is a rope very similar to the 



den 
at 



I am Superuitendent of the Botanical Gar- ^^^^ ^^^^ ^^ ^j^^ theater, but I should be very 

n Washington I was in Pord s 1 heater ^^ ^^^^^^ ^^^^ -^ ^^3 ^„e ^f ^hem. 1 

a^ the time ot the assaflsination. I saw J. ^j^^^jj ^,^^ material was manilla. 

Wilkes Booth pasH off the BUige, and Mr. j ^^^^ j^j^^ ^ji,^^ ^^^^i, ^ ^j j^^ j 

Stewart get on it Mr. Stewart was among ^^^.^^ ,^^ ^ ^^^ ^ l^j^ i^ jjf^^ I jy 

rtie first to get on; but my impression is that ^^^ ,,^^ ^j,^ ^„^ ^hing in March or 

Booth was off the stage before Mr. Stewart ^ jj j^,^ ^y^^^^ ^^^ President I never was 

got on It I did not notice him aaer he got j/j^j^ company, 
on the stage. 

By Mb. Ewino. 

J. P. Fbbguson. „ ../... T 1- 

From an examination of the rope, I have 

Recalled for the Defense, — May 31. no reason to believe that it was not used as 

T ,v xi u is— * » ., ^ ♦u a border-rope. I was in the theater the 

I saw the gentleman who first got upon the ^^ , ^^^,^ ^^ day after the Prwi- 

Bt»ge after Booth go off He was a large a«a8«i.,ated. from 10 o'clock until 

man, dreseed m light clothes with a mous- ^iji^arv guard took poesesaion, and I saw 

tache 1 1.18 gentleman was the first that eot , ^8 j t,>^d„ri^g j^e day. 

upon the stage, and I suppose it was probably '-'*'*•"& ^* »• *- ^ ^ j 

two or three minutes — about that long— after ^y Assistant Judob Advocatb Bikghax. 
Booth went off the stage that this man went 

out of the entrance. I saw no one else run I saw him on the stage. Maddox, Jake, 
out of the entrance except Hawk, the young Mr. Gifford, and Mr. Wright, the stage-roan- 
man wh6 was on the stage at the time Booth ager, were in and out occasionally. Carlaiid 
jumped from, the box. If any one had run was also there with Spangler, Maddox, and 
out of the entrance following Booth, I should myself, in the forenoon, loitering and walk- 
probably have seen him, because I thought iiig about, sometimes sitting down; there 
It was very singular that those who were near was no companionship particularly. I have 
the stage did not try to get on it not seen Spangler since until this moniing. 
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Jacob RtmBancaH. 

lUealUil/or tkt D^tntt.—Tunc 2. 
By Mr. Ewimo. 
When I was in the theater with Hr 
Liiib, the next day alter the assasei nation, 
:uld him about Spangler Blapping me and 
ring, "Sliut np; don't tajr which waj ht 
at;" and on the night of the amaasina' 
n, when Cariaod came up to Ur. OiSbrd'-i 
>m, he woke me up and asked where Ned 
J. 1 told him I did not know, and then 
oh) him that Ned had slapped me in the 
wlh, and said, "Don't iaj which wa^ he 
bl" 

ke I was on the stage with Spangler on 
I d&7 of the aaaaaai nation, we saw a man 
the dr«s»-circle nmoking a dear. I asked 
ineler who it was, but he did not know; 
1 I said we ought to tell him to go out; 
t Spangler said lie hod no charee on thst 
e of the theater, and had no right t 

I took no more notice of him, and ' 
my work uain. After awhile I saw bim 
Jng ID the lower private boi, on the right- 
\A side of the alaffe. He wan looking -* 

I told Ned, and he anoke to him, a 
n the man went ouL That was about 6 
lock on the evening of the daj on which 

Preeident was assaasinated. That was 
mt 6 o'clock in the evening 



never «Bw the man before. He wore a 
uatachft I saw him flrst in the dress- 
:te. then in the lower private box on the 
It-hand aide or the stage, th« left-hand 
En jon come in from the (Vont of the 



BtealUd for the Dtfente. — <7un« 2. 

•aw Ritlcrapaugh on the stage on Satur-; 
-, the day following the President's aaaa»-| 
ition. Riltcrapaugh waa grumbling, and' 
inz that it woB well for Xed that he 
I n t aoractbing in bis hand at the lima 
ikad him why. He replied, " He struck 
last night a very hard blow, and he aaid 
the same time, 'Shut up; vou know 
hing about it'" This waa aaid in con- 
tian with Bitterspaugb having said it was 
>th that ran across the stage. Biiter- 
agh said he called out, "I know him; 1 
>w who it was; it was Booth," or some- 
ig of that kind, and then Ned struck him 
, said "Hush up; be quiet What do 
: know about itT" That waa while Mr 
)th, or whoever it was, waa leaving the 
;& It was when he whh making hia es- 
« that this man Jake said he waa ruahing 

and made this exclamation, " That waa 
>th; I know him; I know him; I will 
»t that was Booth ; " when Ned turned 
nd Kud Btnick him in the face with hia 



hand. Bitterepaugb aaid, "It i« well (br 
him I had not soniething io mj hand to 
return the blow." Then he repieeented 
Spangler as sajing, when he slapped him, 
"Hush up; hush up; yon know nothing 
about it. What do you know about it? £eep 
quiet; " hushing him up. 

Bitterepaugb did not say to me that when 
Spangler hit him on the face he said, " Don't 
say which way he went," I am certain Bit- 
teispaugh did not say that to me, or words to 
that effect. 



Q. Can you tell just exactly the words he 

d say, that you have sworn to already ? 

A. Ves, sir 

Q. State them. 

A. " ijbut up; what do you know about itT 
Hold your tongue." 

Q. That is what Jake aaid? 

A. That is what Spangler aaid to Jake. 

Q. Are you now reporting what Jake aaid, 
or reporting what Spangler said ? 

A. I am reporting what Spangler said and 
irhat Jake aaid. 

Q. We are not asking you for what Span- 
gler aaid ; we are asking you what Jake said, 
^late, if you please, what Jake said on that 
occasion, and exactly what you have sworn 
he said, and all he said. 

A. I will, as near ss I can recollect As he 
Lold me, he said, "I followed out the party, 
was close at his heels, or near to him, and 1 
4aid that is Booth. 1 know him; 1 know 
liim ; " or words to that eft'ect, as near as can 
be. 

Q. Jake said he followed out tlie party, 
clone to Ilia heels 7 

A. Near to him. 

Q. And that he knew who that was? 

A. He did not say that he followed the 
party. 

Q. I am asking yon what he said. Did 
you not swear just now that he said he fol- 
iowed the party close to his heels 1 

A. He was near to him. 

Q. Did you or did you not swear that he 
aaid he followed the party close to hia heels T 

A. You know whether I swore it or not 

Q. I ask yon whether you did swear to it 
or notT 

A. I say he did. 

Q. Very well, then, stick to it Then 
Jake said he followed the ptuiy close to bin 
heels r 

A. Ye*, sir. 

Q. And be knew who hs wasf 

A. Yes, sir. 

Q.'What more did Jake aay? Did he 
day he came back after following bim close 
10 his heel a ? 

A. No ; he received a blow from Spangler, 
iind that shut him up. 

Q. Do you swear now that Spangler fol- 
]o<«cd the man close to hia heels T 
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A. No, sir. 

Q. Then bow did tbej fix it 7 

A. Spangler w|k9 standing in the waj. 

Q. While Jake was foUowing the man 
close to his heels ? 

A. No, not at alL 

Q How was that? 

A. Spangler. I suppose — 

Q. You need not state what jon suppose. 
State what Jake said. That is the only 
question before the Court 

A. That is what I have stated. 

Louis J. Cablakd. 



iarly before the assassination. He was there 
a great deal, and was very intimate with all 
the employees, and called them by name. He 
was a gentleman who would soon get ao- 
quainted, and get familiar with people on a 
very short acquaintance. 

lExhibitins to wltn«n the rope foiwd in SpMif ler*e \mg,] 

We use just such ropes as that in the thea* 
ter to pull up the borders and scenes, and for 
bringing up lumber to the top dressing-rooms, 
because the stairs are too narrow. About 
two weeks before the assassination, we used 
such a rope as that to haul up some shelv- 
ing for my wardrobe, through the window, to 

Jbr the DefcMC'-June 12. J^*^ ^^?^^}' ^^^y V Spangler and Ritterspaugh 

'^ brought It up. I do not know that the rope 

JBy Mr. Ewino. we used was an extra one; there were a great 

lam acquainted with Jacob Ritterspaugh. many ropes around the theater. I am not 

On the night of the assassination I wVnt to ^^^\^^ ^ J»dge about how much the rope 

Mr. Gifford's room, and Ritterspaugh was has been used ; tliis one does not look like an 

there asleep. I woke him up^ and asked him f*^**?^^ »«^ «>P«J '\ « »p* •«<:^ ." ^ l"^"^^ 

where Spangler was. He seemed frightened, *^"^ ^<>' * new one; it looks as if it had been 

and thought I was Mr. Booth. exposed out of doors, or m the rain. 

I asked him where Mr. Spangler was. He Cross-examined by Assistant Judob Adtooati 
told me he did not know where he was now ; Bikoham. 
the last he had seen of Mr. Spangler was « , j * , • .i. .u ^ i. i» 
when he was standing behind the^c^nes, and ^^ Spangler used to sleep in the theater before 
that he did not knSw where he hadlone; the asMssmaUon, and he sleot there on that 
that when the man was running past he had P^g^^^ut not in the room he usually sle^ 
said that was Mr. Booth, and Spangler had '?• On that night he slept m the carpenter s 
- - »^- © - - shop attached to the theater. I do not know 

night 

i on Friday night 

say men mat Bungler slapped ^^«" .^,.^^*^^ Ritterspaugh up; there was no 

him on the face with the back of his hind ^"« ^^^** "^«» ^^ */l?i?''T*?^ stood in the 
and said, "Don't say which way he went" pa««ge-way. Mr. Gifords bed is in ^ 
nor any thing to that effect ' managers office on the first floor of the 

I did not ^ Spangler until the next day; green-roona; that is where I found Ritter- 
then I saw him in tCe theater, on the stage! ?P*"«^- ^/,^" frightened when I woke 
When he went up stairs to bed on the Sat- *^*™ "P' and thought it was Booth. He did 
urday night aaer the assassination, he said P^^ ^^J .^^^ ^*V?« ^J?,^ ^^^^^^^^l^Jj*''- 
there was some talk that the people were I"^ ^^^.f^" *^V"% ^hen I asked, " Wh«e 
going to burn the theater, and ^ he slept '«^^J , ^® ^'^ ^« ^»^ '^^^ ^'^^'^ ^^««^ 5« 
very heavily, he was afraid to sleep ud there; ^*«' \***^ ^'^ supposed he was uix I made 

so I took him into my room, and ^ he wa^ !iP ?iP^^' ^"'l lu "^^""l ?u *"** ""** ^^^ ""u-? 
there all night He was put under arrest Booth ran out through the nasM^jj^y, while 
that night ?n my room. At half-past 9 ^e and N^ were standing \)ehind the scen^^ 
o'clock on Sunday morning the guanlcame ^^^'^^^ ^^^ j^fiT^' . {^^^ " ^J' ^^^^\ 
and relieved him, and when I waJdischarged S"^ ^^ «^f P?«* ^'"'u'^.u^^ .™?"^*»^ «"^ 
we both went into the street I went* to " You do n t know whether it is Mr. Bo^ 
church, and in the afternoon saw Spaneler ?J ^'^.^ »^ '^ ^^*^ '« *^" ^*^ ^ remember 
again in the street near the theater. We "® /a*^- . , , .^ . il * -^r nr-n* 

walked round together that afternoon, and w-.i!*''*''-^ T^''!r^ T^"^ ^'\^'^q*" 
in the evening wtnt down to Mr. Bennett's, ]^*'^*^' ^\ ^ dined with him on the Sun- 
and to Mr. OSrley's on C street Some one ^*^ *^^'' ^^ assassinaUon, and told him 
came there and told him he was going to be ^"®"* -d \r t? 

arrested, and I advised him at once to go ^^ ^^ ^wisa. 

and see the detectives, and not have them The carpenter-shop is attached to the theater 
come after him when he was asleep and take just the same as m^ wardrobe i& It is not 
him out of his bed. I went to Mr. Barry, in the theater building, but it is included in 
one of the detectives, and asked him if there the theater. You do not have to 20 into the 
was any such report at the police head-quar- street to ^et to it You leave the theater, 
ters. and he said no. I know that Spangler and there is a passage-way to go up, the same 
had very little money those two days, for he as we have to go to the green-room and the 
wanted to see Mr. Gifford to get some. dressing-rooms. 

Booth frequented the theater very famil- Ritterspaugh had fully waked up when be 
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old me that ; he stood up and recognized me. 
le knew who it was before he began to 
ipeak. 

The theater was guarded on Sunday night, 
mt an J of the employees who slept there 
XNild get in. Mr. Spangler had a pass from 
he captain or officer of the guard to eo in 
lad cot when he liked, and on Saturday I 
lad a pasa for that purpose. 

Jambs J. Giffobp. 

lUealltdfor the Defense.— May 30. 

.By Mb. Ewing. 

On Monday erening of the week previous 
o the assaMination, I heard Booth tell Span- 
jkr to take his horse and bugey down to 
nttexBall'a, the horse-market, and sell it I 
xcsome Spanaler sold it He brought the 
ntn vp with nim, and asked me to count 
he money and give him a receipt I took 
he money and handed it over to Booth. 

Q. State whether or not, since the assas- 
HsaUon, and previous to his release from Car- 
roll Prison, Ritterspaugh told you at the 
orison that the prisoner, Edwaid Spangler, 
nrectly after the assassination of the Presi- 
iknt in the theater, hit him in the face with 
tbt back of his hand and said, " Bo n't say 
which way he went" 

A. To the best of my knowledge, I never 
heanl him say so. He asked me if he could 
ODCiid the statement that he had made. He 
tad he had not told all he knew, and he 
Mked me if he could amend it I told him 
catatnly, but he ought to be particular and 
itite the truth of what he knew. That is all 
Ibt eonrersation we ever had regarding it 
Se told me he had made a misstatement, and 
kad not told all he knew. He did not say 
vhal he had omitted; if he had, I should 
nrdj h*ve remembered it, for I have had 
iQlhmg Init this case to think about since I 
km been in the Old Capitol Prison. 

If aoy thing was wrong about the locks on 
die pmale boxes at the theater, it was the 
h^ of the nsher to inform me, and for me 
» UTe them repaired. No repairing was 
loae to ftnv door leading to the President's 
bos rinee August or September of last year. 

I have freouently heard of Spangler going 
vab^bhing, out I never saw him. He has 
M me offfoing down to the Neck on the 
SBtaxday night, and staying till Monday 
■onuDg; and I have heard others say that 
th^ hiui gone crabbing with him. 

Thcj nee a line of that sort, with small 
Bms tied to it, about three feet apart, and 
piscce of meat attached as bait The line is 
laQcd along, and as the crabs seize the bait 
they m dxagced tAonf and taken. I have 
ISM ropes timiiar to this used, and sometimes 
a Htde k>nger. As there is but little strain 
apoB the rope^ it is not particular about the 



By Mb. Aikbk. 

I saw J. Wilkes Booth, about half-past 11 
or 12 o'clock on the 14th, pass the stage en- 
trance and go to the front door. He howed 
to me, but we had no conversation. 

Crose^xamined by Assistant Judob Adyocatb 

BiKORAM. 

It is fully three weeks ago that Ritter- 
spaugh said he was scared, and that he could 
not tell what he was doing; but I do not re- 
member his precise worda He seemed to be 
troubled about it, and asked me if he could 
not make a correct statement, and I told him 
certainly he could. 

Thomas J. Ratbold. 

Far the De/enee, — June 2, 

By Mb. Ewnro. 

I have been engaged at Ford's Theater 
since the first Monday of December a year 
ago. I was employed to take charge of the 
house; to see to the purchasing of every 
thing required in the house, and if any re- 
pairs were needed, they were dofie through 
my order. In the aWnce of the Messrs. 
Ford, I was in the box-office and sold the 
tickets. 

I know of the lock on the door of box 8, 
the President's box, as it is called, being 
burst open during Mra Bowers's eneagement 
in March. On tne 7th of March Mr. Mer- 
rick, of the National Hotel, asked me, while 
at dinner, to reserve some seats in the orches- 
tra for some company, which I did. It is 
customary, after the first act is over, for 
reserved seats, which have not been occu- 
pied, to be taken by any person wanting 
seats. Mr. Merrick did not come by the 
end of the first act, and the seats were oc- 
cupied. Shortly afterward word was sent to 
me in the front office, saying that Mr. Mer- 
rick and his friends were there, and inquiring 
for the seata I took them up stairs to a 
private box. No. 6, but it was locked, and I 
could not get in ; I went then to boxes 7 and 
8, generally termed the President's bott and 
they were also locked. I could not fluid the 
keys, and I supposed the usher had them; 
but he had left the theater, as he fVequently 
does, when the fint act is over; so I put my 
shoulder against the door of No. 8. tne box 
nearest the stage, to force it open, out it did 
not give way to that, and I stood from it 
with my back and put mv foot against it 
close to the lock, and with two or three 
kicks it came open. There is another lock 
in the house to which I did the same thing 
when I could not find the key. When the 
President came to the theater, boxes 7 and 
8 were thrown into one by the removal of 
the partition between them. The door to 
No. 8— the one I burst open — was the one 
always used, and was the door used on the 
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night of the assassiDation. The other door 
conld not be used. 

I do not know whether the lock was ever 
repaired after I bu»t it open. It was mV 
place to report it to Mr. Qifford and have it 
repaired, but I never thought of it from that 
time. 1 frequently entered the box afterward, 
and always passed in without a key. I 
never said a word to Mr. Gifford about re- 
pairing the lock, and never thought even of 
examining it to see what condition it was 
in. The locks were only used to keep per- 
sons out when the boxes were not engaged. 
I have frequently had to order persons out 
when the boxes were left open. 

About two weeks prior to the 14th of 
April, J. Wilkes Booth engaged a private 
box, No. 4, at Ford's Theater, and in the 
afternoon he came again to the office and 
asked for an exchange of the box, and I 
believe it was made to box 7. I can not be 
positive whether it was box 7 or 8, that he 
occupied that night, but I think it was 7. 
It is the door leading into box 7 that has 
the bole bored in it 

To the best of my knowledge, there were 
no tickets sold up to the time of the open- 
ing of the theater on the night of the assas- 
sination ; I can not say positively, for I had 
been sick with neuralgia for several days, 
and was not in the office the whole of the 
day.' I was there in the morning, between 
10 and 11, when the messenger obtained 
tickets for the President, and again in the 
afternoon, but do not know of any applica- 
tions, and if there had been, I should have 
Been when I counted the house at night, 
which I did on the night of the assassina- 
tion, at 10 o'clock, as usual. 

I saw Booth on the morning of the 14th 
at tlie office; I do not know whether before 
or after the box was engaged for the Presi- 
dent I know he got a letter from the office 
that morning. Booth's letters were directed 
to Mr. Ford s box at the post-office, and he 

Generally came every morning for them. 
Ir. Ford would get the letters as he came 
from Inreakfast in the morning, and bring 
them to the office, when the letters that 
bakmed to the stage would be sent there, 
and those belonging to Booth would be called 
for by him. 

The rocking-chair was placed in the posi- 
tion it occupied in the President's box simply 
because, in any other position, the rockers 
would have been in the way. When the 
partition was taken down, it left a triangular 
corner, and the rockers went into that cor- 
ner at the left of the balustrade of the box; 
they were there out of the way. That was 
the only reason why 1 put it there. I had 
h so placed on two occasions before; last 
winter a year ago, when Mr Hackett was 
playing, when the President was there. The 
•ofa and other parts of the furniture had 
been used this last season, but up to that 
Dight the chair had not 



[KxhiUtiBff to the witneM the coil of rope foand la 
Spangler** carpet-lMiff.] 

I can not swear that this rope has been 
used at the theater, but we useii such ropes 
as this at the time of the Treasury Guaixl'a 
ball, from the lobby to the wings, to hang 
the colors of different nations on. It is like 
the kind of rope we use in the flies for 
drawing up the different borders that go 
across from one wing to the other. From its 
appearance, I judge this rope has been used. 
It would be lighter in color if it had not 
been. 

OroM-examined by Assistant Judos Aovocatb 

Bingham. 

Any rope that was used about the theater^ 
I should judge, ought to stay there; I do 
not think its proper place would be in a 
carpet-sack half a mile off. We use a great 
many such ropes ; and sometimes, when they 
are taken down, they lie upon the scene-loft 
until we need them again. 

The outer door, or door of the passage to 
the President's box, never had a lock on; I 
do not think it has even a latch on. I do not 
know whether the force I employed againat 
the door burst the lock or the keeper off; I 
supposed at the time that it started Uie keeper. 
The fastening on the door is of pine 1 be- 
lieve; I do not know whether it was split of ' 
not; I did not examine it I did not touch 
box 7. 

The last time I was in the President's box 
was on the morning after the assassination ; 
I went in with some gentlemen to look at 
the hole in the door. I did not see the 
mortise in the wall, nor any piece of wood 
to fasten the door with, nor did I see the 
mortise the previous afternoon. I was there 
but for about five minutes, while the flags 
were being put up. The chair was in the 
box when I went in to help put up the flags; 
it was placed behind the aoor of box No. 7, 
with the rockers in the corner toward the 
audience. I did not see him in the box, hoi 
my opinion is that the way the chair was 
placed, the audience was rather behind the 
President as he sat in the chair. 

I can not sav the precise day on which 
Booth occupied Dox No. 7. Mr. Ford was the 
one who sold him the box and exchanged it 
There were ladies and men with Booth, I 
think. 

By Mr. Ewino 

I can not state whether it was after Booth 
played Pescara that he occupied that box. To 
the best of my recollection, it was about two 
weeks before the assassination ; it might have 
been more. He had the box oo two oo* j 
casions. Once when he encaged it| he did 
not use it ; he told me that we ladies at the 
National liotel had disappointed him. 

I do not know any thing at all as lo 
whether Spangler got that rope from tlM 
theater rightfully or not 
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Beealled fvr the I>rf€HM€,-^une 2. 

By Mr. Ewivg. 

Since I was upon the stand, I have visited 
Fcmi'a Theater, and examined the keepers of 
the locks of boxes No& 7 and 8. The lock 
of box 8 is in the condition that I stated this 
morning. It has been forced, and the wood 
has been split by forcing the lock. The 
aerew in the keeper is tight, and the keeper 
has kieen forced aside. The lock on the 
door of box 7 has been forced, which I was 
not aware of until I saw it just now. You 
can take the upper screw out with your 
finger, and push it in and out; you can put 
your thumb against it, and put it in to the 
fail extent of the screw. I can not say as 
to itA having been done with an instrument 
It must, have been done by force; I know 
that Na 8 was done by force applied to the 
OQtaide of the door; the other has a similar 
appearance. 

Cro*9-€xamined by Assistant Judob Autooatb 

BlNOHAM. 

The wood in box 7 is not split a particle 
The reason why I think force has been used 
with til at lock is, that if the screw was 
drawn by a screw-driver, when it went back 
again it would have to be put back by the 
driver^ but when force has been used, it 
voald make the hole ]ai]per, and you could 
pat the screw in and out just as you can the 
in the dW of box 7. 



By Mr. Akbk. 

I do not know John H. Surratt I do not 
know any of the prisoners except Spangler. 
He is the only one I ever saw with the ex- 
ception of one, [Herold,] whom I knew when 
K# was qaite a boy. 

Hrkrt E. Mbrrice. 

For the D^enee. — June 2. 

By Mr. Ewino. 

I am a clerk at the National Hotel, Wash- 
ington. On the evening of the 7th of March, 
in company with my wife, Mr. Marcus P. 
Korton of Troy, N. Y., Miss Engels, and 
Mrs. Banker, I went to Ford's Theater. Mr. 
Baybold took us to a private box. We 
paiwrd down the dress-circle on the right- 
oand aide, and entered the first box ; there 
was a partition up at the time between the 
two boxes. Mr. Ravbold went to the office 
Ibr the key, but coald not find it He then 
placed his shoalder, I think, against the door 
and burst it open. The keeper was burst 
off I think; at least the screw tliat held 
tiM npper part of the keeper came out, and 
it whirled around, and hung by the lower 



Oar books show that John McCullough, 
fSbm actor, left the National Hotel on the 26th 
of March ; since then I have not seen him. 



I have never known him to stop at any 
other hotel than the National v 

Croee-examined by Assistant Jitdgb Advooatb 

BlNOHAM. 

Mr. McCullough may have called on some 
(Hend in the house, and I not see him. I 
have not seen him since the 26th of March. 

It was the verv first box that we went into 
on visiting the theater on tlie 7tli of March; 
the partition was between the box we occu- 
pied and the one to our right, further on 
toward the stage. The box nearest the stage 
we did not enter at all. It was the very first 
box we came to that we entered, and it 
was the door of this Ik>x that was burst open. 
The upper screw came out entirely, and the 
keeper swung round on the lower screw, and 
left the lock without any fastening at all. 

Jambs O'Brien. 
For the Defense. — June 3. 

I have been employed as clerk in the Quar- 
ter-master General's ofiice. I also had an 
engagement at night as usher at Ford's 
Theater. 

Some time before the assassination I noticed 
that the keeper of box 8 had been wrenched 
off. I was absent one evening, at home sick, 
and when I came next I found that the keeper 
was broke'n off; but, as the door shut pretty 
tight, I never thought of speaking about it. 
You might lock the door, but if you were to 
shove it, it would come open. 

The keefier on box No. 7 appeared to be 
all right ; I always locked that box. The 
door of No. 8 was used when the Presidential 
party occupieil the box; when the party oc- 
cupying the Presidential box entered, the door 
was always lefl open. The door of the pas- 
sage leading to the two boxes had no lock on 
it, or fastening of any kind. 

JosxpH T. K. Plant. 

For the Defense, — June 2. 

By Mr. Ewino. 

My occupation at present is that of a dealer 
in furniture; ever since I was fourteen yeara 
old I have been, more or less, engaged in 
cabinet work. I have visited Ford's Tlieater 
to-day, and have examined the keepers on 
boxes No. 7 and No. 8. To all appearances 
they have both been forced. The wood-work 
in box 8 is shivered and splintered by the 
screwa In box 7, 1 could pull the screw with 
my thumb and finger; the tap was gone clear 
to the point. I could force it back with my 
thumb. In box 4, which is directly under box 
8, the keeper is gone entirely. 

I should judge that the keepers in boxes 7 
and 8 were made loose by force ; I could not 
see any evidence of an instrument having 
been used to draw the screws in either of 
them. 
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I noticed A hole in the wall of the paseage 
behind the bozee; it had the appearance of 
having been covered with something ; I could 
not see what, as no remnant of it was left, in 
size about five by seven and a half or eight 
inches. I noticed also a hole, a little more 
than one-fi>urth of an inch in diameter, in 
the door of box 7. It is larger on the outside 
than it is on the inside. The left side of the 
hole feels rough, as if cut by a gimlet, while 
the lower part on the right-hand side appears 
to have been trimmed with a penknife or 
some shdrp instmmenL The hole might, I 
think, have been made by a penknife, and 
'the roughness might have been caused by the 
back of ^e knife. 

Q. W. BumoiB. 
For the Drfinte. — June 2. 

I am clerk at the National Hotel. The 
day after the assassination I packed Booth's 
effects at the National, and had his trunk re- 
moved into our bagm^e-room. In his trunk 
I found a gimlet with an iron handle.* I 
carried it to my room, and afterward gave it 
to Mr. Hall, who was attending to Mr. Ford's 
business. 

John McCullough, who always made his 
home at the National, I find registered his 
name the last time on March ll;^e left on 
the 26th of March. 

• Tht glmlAt woold hon » bote thrM-<izt«tBtltt of mi 
tach la aUai«t«r. 



Chablis a. Boiol 

For the De/enee. — June 2. 

By Mb. Ewdto. 

I know the accused, Edward Spangler; he 
boarded at the house where I boarded. He 
boarded there five or six months, I presume, 
before the assassination, and I saw him at 
and about the house as usual for several days 
afterward. They had him once or twice in 
the staUon-house, I believe, before he was 
finally arrested; I do not recollect the date 
of his final arrest 

JOHV GOCXTHUL 

For the Dtfenee, — June 2. 

By Mr. Ewdtg. 

I boarded in the same house with the aiv 
eased, Edward Spangler, previous to his ar- 
rest He boarded there on and off for six or 
seven months, perhaps loneer. I have lived 
there off and on for the last three yeara To my 
certain knowledge, I saw Spangler about the 
house for two or three days before the assassin^ 
ation ; I never saw him wear a moustadiSL 

Oroee-examined hy Assistant Ju1>ob Aj>T00An 

BnroHAic. 

I am not certain what days it waa thai I 
saw Spangler at the house. He did not alaet 
there. I used to see him in the morninc, au 
of evenings when I came from work, iirofk 
in the arsenal, and generally take my diBMr 
with me. 
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TESTIMONY 



KILJinNG TO 



MRS. MARY E. SURRATT; 



[See. testimonj of John K. Lloyd, page 85.] 

Loma J. WBioHXAinr 
For the ProteeuUon, — May 13. 

I bftTe been clerk in the office of General 
Hoffinan, CommiMair-Qeneral of prisoners, 
mnce January 9, 1864.^ 

Mj acquaintance with John H. Surratt 
eommeneea in the fall of 1859, at St Charles 
College, Maryland. We left college together 
in Ui6 eammer of 1862, and I renewed my 
Mquaintanoe with him in January, 1863, in 
tlttt city. On the 1st of November, 1864, I 
wmt to board at the house of his mother, 
ICm Surratt, the prisoner, Ko. 541 H Street, 
between Sixth and Seventh, and boarded 
there op to the time of the assassination. 

On the 2d of April, Mra Surratt asked me 
to see J. Wilkes Booth, and say that she 
wished to see him on ** private business." 
I conveyed the mess4^e, and Booth said he 
would come to the house in the evening, as 
soon as he could; and he came. 

On the Tuesday previous to the Friday 
of the assassination, I was sent by Mra 
Surratt to the National Hotel to see Booth, 
for the purpose of getting his buggy. She 
wished me to drive her into the countrv on 
thai day. Booth said that he had sold his 
bugffy, but that he would give me $10 in- 
stead, ^^^^ ^ might hire one. He eave me 
the $10, and I drove Mrs. Surratt to Surratts- 
ville on that day, leaving this city about 9 
and reaching Surrattsville about half-past 12 
o'clock. We remained at Surrattsville half 
an hour, or probably not so long. Mrs. Sur- 
ratt atated that she went there for the pur- 
pose of seeing Mr. Nothe, who owed her some 
money. 

On Friday, the day of the aasaasinaUon, 1 
went to Howard's stable, about half-past 2 
o'clock, having been sent there by Mrs. Sur- 
ratt for the purpose of hiring a buggy. She 
herself gave me the moner on that occasion, 
a tenndoilar note, and I paid $6 for the 
boggy. I drove her to Surrattsville the same 
day^ arriving ihore about half-past 4. We 

8 



stopped at the house of Mr. Lloyd, who 
keeps a tavern there. Mrs. Surratt went into 
the parlor. I remained outside a portion 
of the time, and went into the bar-room a 
part of the time, until Mrs. Surratt sent for 
me. We left about half-past 6. Surratts- 
ville is about a two-hours' drive to the city, 
and is about ten miles from the Navy Yard 
bridge. 

Just before leaving the city, as I was going 
to the door, I saw Mr. Booth in the parlor, 
and Mra Surratt was speaking with him. 
They were alone. He did not remain in the 
parlor more than three or four minutes ; and 
immediately after he left, Mrs. Surratt and I 
started. 

I saw the prisoner, Atzerodt, at Howard's 
stable, when 1 went to hire the buggy that 
aAernoon. I asked him what he wanted, 
and he said he was goin^ to hire a horse, 
but Brook Stabler told him he could not 
have one. 

I remember going with John H. Surratt 
to the Hern don House, about the 19th of 
March, for the purpose of renting a room. 
He inquired for Mrs. Mary Murray, who 
kept the house; and when she came, Sur- 
ratt said that he wished to have a private 
interview with her. She did not seem to 
comprehend; when he said, ''Perhaps Miss 
Anna Ward has spoken to you about this 
room. Did she not speak to you about en- 
gaging a room for a delicate gentleman, who 
was to have his meals sent up to his room ?" 
Then Mra Murrav recollected, and Mr. Sur- 
ratt said he would like to have the room 
the following Monday, 1 think, the 27th of 
March, when the gentleman would take po9- 
session of it No name was mentioned. 1 
afterward heard that the prisoner, Payne, 
was at^the Hemdon House. One day I met 
Atzerodt on the street, and asked him where 
he was going. He said he was going to 
see Payne. I then asked, ** Is it Payne who 
is at the Herndon House T He said, "Yes." 
That was after the visit John H. Surratt had 
made to engage the room. 

About the 17th of March last, a Mra 
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Slater came to Mrs. Surratt*8 lioufie, and 
stopped there one night This lady went to 
Canada and Richmond. On Saturday, the 
23d of Marchi John Surratt drove her and 
Mrs. Surratt into the country in a buggy, 
leaving about 8 o'clock in the morning. He 
hired a two-horse team, white horses, from 
Howard's. Mrs. Surratt told me on her re- 
turn that John had cone to Richmond with 
Mrs. Slater. Mrs. Slater, I understood, was 
to have met a man by the name of Howell, 
a blockade-runner; but he was captured on 
the 24th of March, so Surratt took her back 
to Richmond. Mrs. Slater, as I learned 
from Mrs. Surratt, was either a blockade-run- 
ner or a bearer of dispatches 

Surratt returned from Richmond on the 
3d of April, the day the news of the fall of 
Richmond was received. I had some con- 
versation with him about the fall of Rich- 
mond, and he seemed incredulous. He told 
me he did not believe it; that he had seen 
Benjamin and Davis in Richmond, and they 
had told him that Richmond would not be 
evacuated. 

Surratt only remained in the house about 
an hour, when he told me he was going to 
Montreal, and asked me to walk down the 
street with him and take some oysters. He 
left that evening, saying he was going to 
Montreal, and I nave not seen him since. 

I saw about nine or eleven $20 gold 
pieces in his possession, and $50 in green- 
oacks, when he came back from Richmond ; 
and just before leaving for Canada, he ex- 
changed $40 of gold for $60 in greenbacks, 
with Mr. Holahan. 

I afterward learned in Montreal that Sur- 
ratt arrived there on the 6th of April, and 
led on the 12th for the States; returned on 
the 18th, and engaged rooms at the St Law- 
rence Hall, and left again that night, and 
was seen to leave Uie house of a Mr. Porter- 
field, in company with three others, in a 
waffon. I arrived at Montreal on the 19th, 
and my knowledge was derived from the reg- 
ister of St Lawrence Hall 

I saw a letter from John Surratt to his 
mother, dated St Lawrence Hall, Montreal, 
April 12th, which was received here on the 
14th ; I also saw another letter from him in 
Canada to Miss Ward, but that was prior to 
the letter to his mother. 

About the 15th of January last I was 
passine down Seventh Street, in company 
with John H. Surratt, and when opposite 
Odd Fellows' Hall, some one called *' Sur- 
ratt, Surratt;" and turning round, he recog- 
nised an old acquaintance of his, Dr. Samuel 
A. Mudd, of Charles County, Md. ; the gen- 
tleman there [pointing to the accused, &m- 
uel A. Mudd.J He and John Wilkes Booth 
were walking together. Surratt introduced 
Dr. Mudd to me, and Dr. Mudd introduced 
Booth to both of ua They were coming 
down Seventh Street, and we were going up. 
Booth invited us to his room at the Na- 



tional Hotel. When we arrived there, he 
told us to be seated, and ordered cigars and 
wines for four. Dr. Mudd then went out 
into a passage and called Booth out, and 
had a private conversation with him. When 
they returned, Booth called Surratt, and all 
three went out together and had a private 
conversation, leavmg me alone. I did not 
hear the conversation; I was seated on a 
lounge near the window. On returning to 
the room the last time Dr. Mudd apologued 
to me for his private conversation, and 
stated that Booth and he had some private 
business ; that Booth wished to purchase hb 
farm, but that he did not care about selling 
it, as Booth was not willing to give him 
enough. Booth also apologized, and stated 
to me that he wished to purchase Dr. Madd*B 
farm. Afterward they were seated round 
the center-table, when Booth took out an 
envelope, and on the back of it made marln 
with a pencil. I should not consider it 
writing, but from the motion of the pencil 
it was more like roads or lines. 

After this interview at the National Hotd 
Booth called at Mrs. Surratfs fyeouently, 
generally asking for Mr. John H. Surratt, 
and in his absence for Mra Surratt Their 
interviews were always apart from other per- 
sons. I have been in the parlor in company 
with Booth, when Booth has taken Sumtt 
up stairs to engage in private converaatioiL 
Sometimes, when engaged in general convcr* 
sation, Booth would say, " John, can you go 
up stairs and spare me a word?" Ther 
would then go up stairs and engage in ]»i- 
vate conversation, which woulcT sometimes 
last two or three hours. The same thing 
would sometimes occur with Mrs. Surratt 

When I saw Booth at the National Hotel 
on the Tuesday previous to the assassination, 
to obtain his buggy for Mrs. Surratt, he 
spoke about the horses that he kept at How- 
ard's .stable, and I remarked, **Why, I 
thought they were Surratt's horses." He said, 
**No, they are mine." 

John H. Surratt had stated to me that he 
had two horses, which he kept at Howard's 
stable, on G Street. 

Some time in March last, I think, a man 
calling himself Wood came to Mrs. Sumttft 
and inquired for John H. Surratt J went tD 
the door and told him Mr. Surratt was not 
at home; he thereupon expressed a desira.to 
see Mrs. Surratt, and I introduced him, hat- 
ing first asked his name. That is the man 
Sointing to Lewis Payne, one of the accused.! 
e stopped at the house all night He baa 
supper served up to him in my room ; I took 
it to him from the kitohen. He brought no 
baggage; he had a black overcoat on, a 
blacK dress-coat, and gray pants. He A- 
mained till the next morning, leaving by tlM 
earliest train for Baltimore. About ihxm 
weeks afterward he called again, and I agdn 
went to the door. I had forgotbtn hit naml^ 
and, asking him, he gave the name of Ppjoa 
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I ushered him into the parlor, where were 
Mra. Sarratt, Miss Surratt, and Hiss Ilonora 
Fitzpatrick. He remained three days that 
time. He represented himself as a Baptist 
preacher; and said that he had been in 
nriaon in Baltimore for about a week ; that 
oe had taken the oath of allegiance, and 
was now going to become a good and loyal 
citizen. 

lira. Sarratt and her family are Catholica 
John H. Surratt is a Catholic, and was a 
student of divinity at the same college as 
myself I heard no explanation given why a 
Baptist preacher should seek hospitality at 
Mrs. Surratt's; they only looked upon it as 
odd, and laughed at it Mrs. Surratt herself 
remarked that he was a great looking Bap- 
tist preacher. In the course of conversation 
one of the young ladies called him ^* Wood." 
I then recollected that on his first visit he 
bad ^iven the name of Wood. On the last 
oceamon he was dressed in a complete suit of 
gray ; his baggage consisted of a linen coat 
and two linen shirts. 

The only evidence of disguise or prepara- 
tion for it, that I know of, was a false mous- 
tache, which I found on the table in my room 
one day. I put the moustache into a .little 
loiletrTOZ that was on my table. Payne 
aftmrard searched round the table and in- 
quired for his moustache. I was sitting on 
a chair and did not say any thing. I re- 
tuned the moustache, and it was found in 
mj baggage that was seized. 

On returning from my office one day, while 
Fayne was there, I went up stairs to the 
third story and found Surratt and Payne 
seated on a bed, playing with bowie-knives. 
Tbere were also two revolvers and four sets 
cf n«w spura 

(A ■par. A lars* bowle-knIfiB, and a reToWor, foond in 
At— udfB room at Um Kirkwood Hoom, were exhibited 
lotkawltMM.] 



That is one of the spurs. There were three 
•para similar to that in a closet in my room 
when I was last there, and those three be- 




volTen they had were Ions navy revolvers, 
with octangular barrels; that has a round 
barrel 

I lopet the prisoner, David E. Herold, at 
IDa. Sorratt's, on one occasion ; I also met 
luA when we visited the theater when Booth 
dayed Pueara; and I met him at Mrs. 
Boratt's, in the country, in the spring of 
1863, when I first made Mrs. Surratt' s ac* 
qoaintanoe. I met him again in the sum- 
mer of 1864, at Piscataway Church. These 
art the only times, to my recollection. I ever 
BCt bim. I do not know either of toe pris- 
Oiien» Arnold or O'Laughlin. I recognise 
Ihc priflooer Atserodt He first came to Mrs. 
Borrati's honse. as near as I can remember, 
about three weeks after I formed the acquaint- 
anA of Booth, and inquired for John H. 



Surratt, or Mrs. Surratt, as he said. Since 
then he must have been at the house ten or 
fifteen times. The young ladies of the house, 
not comprehending the name that he gave, 
and understanding that he came from Port 
Tobacco, in the lower portion of Maryland, 

five him the nickname of " Port Tobacca" 
never saw him in the house with Booth. 

At the time Booth played the part of Pu- 
eara^ in the ** Apostate," he gave Surratt two 
complimentary tickets, and as Surratt and I 
were going to tlie theater, we met Atzerodt 
at the corner of Seventh Street and Pennsyl- 
vania Avenue, and told him where we were 
going. He said he was going there too; and 
at the theater we met David E. Herold 
[pointing to the accused, David £. Herold, 
who smiled and nodded in recognition.] We 
also met Mr. Holahan, who boarded at Mrs. 
Surratt' a 

After the play was over, all five of us left 
the theater together — Mr. Surratt, Holahan, 
and myself, in company. We went as far as 
the corner of Tenth and E* Streets, when Sur- 
ratt, turning round, noticed that Atzerodt 
and Herold were not following, and deyired 
me to go back after them. When I went 
back, I found Atzerodt and Herold in the 
restaurant adjoining the theater, talking verr 
confidentially with Booth. On my approach 
they separated, and Booth said, ** Mr. Weich- 
mann, will you not come and take a drink?" 
which I did. We then left the restaurant, 
and joined the other two gentlemen on E 
Street; went to K Ionian's and had some oys- 
ters; after that we separated — Surratt, Hol- 
ahan, and myself going home, and the others 
going down Seventh Street 

Croat-Examined by Hon. Reverdy Johnson. 

When I went to board with Mrs. Surratt, 
in November, 1864, she rented her farm at 
Surrattsville to Mr. Lloyd, and removed to 
this city. Her house is on H Street, and 
contains eight rooms — six large and two 
small. Mrs. Surratt rented her rooms and 
furnished board. Persons were in the habit 
of coming fVom the country and stopping at 
her house. Mrs. Surratt was always very 
hospitable, and had a great many acquaint- 
ances, and they could remain as long as they 
chose. During the whole time I have known 
her, her character, as far as I could judge, 
was exemplary and lady-like in every par- 
ticular; and her conduct, in a religious and 
moral sense, altogether exemplary. She was 
a member of the Catholic Church, and a 
regular attendant on its services. I gen- 
erally accompanied her to church on Sun- 
day. She went to her religious duties at 
least everv two weeks, sometimes early in 
the morning and sometimes at late mass, 
and was apparently doing all her duties to 
God and man up to the time of the as- 
sassination. I visited Mrs. Surratt several 
times during '63 and '64, while she lived in 
the country. I made her acquaintance 
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through her son, who had been a college- 
mate of mine for three years. 

During the \?inter of 1864, John Surratt 
was frequently from home; in the month of 
November, especially, he was down in the 
country almost all the time. His stay at 
home was not at all permanent; sometimes 
he would 1)0 at home for half a week, and 
away the other half; sometimes he would be 
three or four weeks at a time in the country. 
I do not know of his being in Canada in the 
winter of *54-5, although he could have gone 
without my knowledge. I was upon very 
intimate terms with him, seeing him almost 
every day when he was at home; we sat at 
the same table, roomed together, and shared 
the same bed. 

He never intimated to me, nor to any one 
else to my knowledge, that there was a pur- 
pose to assassinate the President He stated 
to me, in the presence of his sister, shortly 
after hC' made the ac<niaintance of Booth, 
that he was going to Europe on a cotton 
8|ieculation ; that $3,000 had been advanced 
to' him by an elderly gentleman, whose name 
he Aid not mention, residing somewhere in 
the neighborhood ; that he would go to Liv- 
erpool, and remain there probably only two 
weeks to transact his business; then he 
would ffo to Nassau ; from Nassau to Mata- 
moras, Mexico, and find his brother Isaac, 
who had been in Magruder's army in Texas 
since 1861. 

At another time he mentioned to me that 
he was going on the stage with Booth ; that 
he was going to be an actor, and they were 
going to play in Richmond. 

His character at St Cliarles College, (Cath- 
olic,) Maryland, was excellent On leaving 
college he shed' tears; and tlie president, ap- 
proaching him, told him not to weep; that 
nis conduct had been so excellent during the 
three years he had been there, that he would 
always be remembered by those who had 
charge of the institution. 

On the occasion of Mrs. Surratt's visit to 
Surrattsville, on the 11th of April, she told 
me she had business with Mr. Nothe ; that 
he owed her a sum of money, $479, an^ the 
interest on it, for thirteen years. On arriving 
there, about half-past 12, she told Mr. Nott, 
the bar-keeper, to send a messenger imme- 
diately to ifr. Nothe. In the mean time, 
Mrs. Surratt and myself went to Captain 
Gwynn's place, three miles lower down, look 
dinner there, and remained about two hours. 
At Mrs. Surratt's desire, Captain Gwynn re- 
turned with us to Lloyd's. When we ar- 
rived there, Mr. Nott said that Mr. Nothe 
was in the parlor. They went in and trans- 
acted their business; but I did not go in, and 
did not see Mr. Nothe. 

Mrs. Surratt's second visit to Surrattsville 
was on the afternoon of the 14th of April. 
8he rapped at my room-door on that afler- 
ooon, and told me she had received a letter 
from Mr. Charles Calvert in regard to that 



money that Mr. Nothe owed her, and that 
she was again compelled to go to Surratts- 
ville, and asked me to take her down. Of 
course I consented. I did not see the letter. 
We took with us only two packages; one 
was a package of papers about her prop- 
erty at Surrattsville; and another package, 
done up in paper, about six inches, I shoold 
think, in diameter. It looked to me like 
perhaps two or three saucers wrapped uip. 
This package was deposited in the bottom 
of the buggy, and taken out by Mrs. Surratt 
when we arrived at Surrattsville. We re- 
turned to Washington at>out halApast 8 or 
9. About ten minutes after we sot back, 
some one rane tlie frontdoor bell It was 
answered by Mrs. Surratt, and I heard foot- 
steps go into the parlor, immediately go out 
again, and down tlie atepe. I was taking 
supper at the time. 

I first heard of the assault on President 
Lincoln and the attack on Secretary Seward 
at 3 o'clock on Saturday morning, when the 
detectives came to the house and informed 
us of it 

The first time that Pavne came to Mn. 
Surratt's, when he gave the name of Wood, 
he had on a black coat; and when he went 
into the parlor he acted very politely. He 
asked Miss Surratt to play on the piano, 
and he raised the piano-cover, and did every 
thing which indicated a person of breeding. 
The moustache that I found upon myltable 
was black, and of medium size ; it was salB- 
ciently large to entirely change the appear- 
ance of the wearer. When I found it I 
thought it rather queer that a Baptist 
preacher should use a moustache ; I thought 
no honest person had any reason to wear 
one. I took it and locked it up, because I 
did not care to have a false moustache \j\ng 
round on my table. I remember exhibiting 
it to some of the clerks in our office, and 
fooling with it the day afierward; I put on 
a pair of spectacles and the moustache, and 
was making Ain of it 

Atzerodt, to my knowledge, stopped in the 
house only one night; he slept suone in the 
back room in the third story. John Surratt 
was out in the country; he returned that 
evening; and Atzerodt, who had, I under 
stood, been waiting to see John, left the next 
day. I afterward heard Miss Anna and Mra 
Surratt say that they did not care about 
having him brought to the house. MiiB 
Anna Surratt's expression was, she didn't 
care about having such sticks brought to 
the house; that they were not company for . 
her. 

John Surratt is about six feet high, with 
verv prominent forehead, a very large noee, 
and sunken eyes; he has a goatee, and 
very long hair of a light color. The day he 
left for Montreal he wore cream-colored 
pants, gray frock-coat, gray vest, and a plaid 
shawl thrown over him. 

When he returned from Bichmond, be 
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nine or eleven $20 gold pieces ; he did not 

me from whom he got them, nor did 
lake any inquiries. I know he had no 
I about him when he lefl for Richmond. 
Q Uie evening of the 14th, Mra Surratt 
ired me the letter she had received that 
from John. It was a letter on general 
ecta He said he was much pleased with 
city of Montreal, and with the French 
icdral there ; that he had bought a French 
jacket, for which he had paid $10 in sil- 

that board was too hish at St Law- 
e Ilhll, $2.50 a day in gold, and that he 
Id probably go to some private boarding- 
le, or that he would soon eo to Toronto. 

letter was signed "John Harrison," not 
\ill name; his name is John Harrison 

By Mr. Ewino. 

r. Mudd introduced Booth to John H. 

att and myself about the 15th of Jan- 

I could &x the exact date, if reference 

1 be had to the register of the Pennsyl- 

a House, where Dr. Mudd had a room 

le time. I am sure it was after the 1st 

uiuary, and before the 1st of February. 

as immediatelv after the recess of Con- 

L The room that was occupied by Booth 

le National Hotel had been previously 

pied,' so Booth said, by a member of 

ireaa Booth, I remember, walked round 

room, put his hand on the shelf, and 

down some Congressional documents, 

remarked, ** What a good read I shall 

when I am left to myself" It was the 

day of Booth's arrival in the city, and 

a takine possession of the room, I un- 

9od. Most of the Congressmen had 

ned; Congress was in session at the time. 

ben Booth and Br. Mudd met Surratt 

myself, on Seventh Street, Surratt first 

loced Dr. Mudd to me, and then Dr. 

i introduced Booth to both of us. 

1 then invited us down to his rooi)) at 

National Hotel. As we walked down 

tth Street, Mr. Surratt took Dr. Mudd's 

and I walked with Booth. The conver- 

I at the National lasted, I suppose, 

quarters of an hour. When Booth took 

nvelope out of his pocket, and with a 

I drew lines, as it were, on the back of 

envelope, Mr. Surratt and Dr. Mudd 

looking on. All the while he was doing 

y were engaged in deep private conver- 

I, which was scarcely audible. I was 

I about eight feet from them and could 

nothing of it When Booth went out 

e room with Dr. Mudd, they remained 

lore than five or eight minutes. They 

into a dark passage, and I judge they 

ned there, as I heard no retreating foot- 

and they did not take their hats. 

iioet immediately after their return 

tt went out, and ail three staid out about 

ime length of time as at the first inter- 



After their return to the room, we 
mained probably twenty minutes; then lefl 
the National Hotel and went to the Penn- 
svlvania House, where Dr. Mudd had rooma 
We all went into the sittins-room, and Dr. 
Mudd came and sat down by me; and we 
talked about the war. He expressed the 
opinion that the war would soon come to an 
end, and spoke like a Union man. Bootli 
was speaking to Surratt At about half-past 
10, Booth bade us good night, and went out; 
Surratt and I then bade Dr. Mudd good ni^ht 
He said he was going to leave next mornmg. 

I had never seen Dr. Mudd before that 
day. I had heard the name of Mudd men- 
tioned in Mrs. Surratt's house, but whether 
it was this Dr. Samuel Mudd I can not say. 
I have heard of Dr. Qeorge Mudd and Dr. 
Samuel Mudd. 

By Mh. Stonb. 

I first saw Herold in the summer of 1863. 
at Surrattsville, at a serenade there. A band 
had gone down from the city to serenade the 
officers who had been elected, and the band 
stopped at Mra Surratt's, on the way down, 
and serenaded us; on returning in the morn- 
ing, they stopped and serenaded us again. 
Herold was with this party, and it was on 
this occasion that John Surratt introduced 
him to me. 

By Mr. Clampitt. 

There was nothing in the conversation be- 
tween Dr. Mudd, Booth, and Surrratt, at the 
National Hotel, that led me to believe there 
was any thing like a conspiracy going on 
between them. 

When Mra Surratt sent me to Booth, and 
he offered me the ten dollars, 1 thought at 
the time tliat it was nothing more than an act 
of friendship. 1 said to Booth, " 1 am come 
with an order for that bug^y that Mrs. Surratt 
asked you for last evenmg." He said, "I 
have sold my buegy, but here are ten dollars, 
and you so and hire ona" I never told Mra 
Surratt that 

Mra Surratt would sometimes leave the 
parlor on being asked by Booth to spare him 
a word. She would then go into the passage 
and talk with him. These conversations 
would not, generally, occupy more than five 
or eight minutea 

By Mr. Aiksn. 

On the 14th of April, when I drove Mra 
Surratt to Surrattsville, I wrote a letter for 
her to this man Nothe; it was, I remember, 
" Mr. Nothe: Sir — ^Unless you come forward 
and pay that bill at once, I will bring suit 
against you immediately." I also remember 
summing up the interest, for her on the sum 
of $479 for thirteen yeara 

By Mr. Dostbr. 

Atxerodt has been frequently to Mrs. Sur- 
ratt's house, and had interview! with John 
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H. Surratt in the parlor. I knew nothing of 
what took place between them. On the 
occasion of Pajne's laet visit to the house, 
Atzerodt came to see Sarratt, and I saw 
Payne and Atzerodt together, talking in mj 
room. I do not know of any conversation 
that passed between Atzerodt and Booth, or 
Atzerodt and Payne, having reference to a 
conspiracy. 

Sarratt was continually speaking^ about 
cotton speculations, and of going to Europe, 
and I heard Atzerodt once remark that he 
also was going to Europe, but he was goinc 
on horseback ; from that remark I concluded 
he was eoing South. 

At half-past 2 o'clock, on the afternoon of 
the 1 4th, I saw Atzerodt at the livery-stable, 
trying to get a horse. The stable-keeper, in 
my presence, refused to let him have one. I 
asked Atzerodt where he was going, and he 
said he was going to ride in the country, and 
he said he was going to get a horse and send 
for Payne. I met Atzerodt one day on 
Seventh Street, and asked him where he was 

fnng. He said he was going to see Payne, 
asked him if it was Payne who was at the 
Hemdon House. He said, "Yes." When 
Payne visited the Surratts, his business ap- 
peared to be with Mr. Surratt On the 
occasion of his first visit, I was in the parlor 
during the whole time. I did not notice any 
other disguise than the false moustache 
spoken of, nor any thing else to show that 
Payne wanted to disguise himself He ap- 
peared to be kindly treated by Mr. Surratt, as 
if he was an old acquaintance. 

I do not know whether the Surratt family 
regarded him as a man in disguise or as a 
Baptist minister. One of the young ladies 
looked at him, and remarked that he was a 
queer-looking Baptist preacher, and that he 
would not convert many soula 

Recalled for the Proeeeution. — May 18. 
[A Ulegnphio diapatch was handed to tht witness.] 

I received this dispatch and delivered it to 
John H. Surratt on the same day. I can not 
say that I received it on the 23d of March, 
but it was after the 17th of March. 

Nxir YonK, March 2S, 1889. 
To Weichmann, Esq,, 541 H Street: 

Tell John to telegraph number and street 
at once. [Signed] J. BOOTH. 

[The original oT the ahoTe dispatch was offered in eri- 
dence :] 

This is in Booth's handwriting. I have 
seen Booth's handwriting, and recognize his 
autograph. When I delivered the message 
to John Surratt, I asked him what particular 
number and street was meant, and he said, 
'* Do n*t be so damned inquisitive." 

During Payne's second visit to Mrs. Sur- 
ratt's house, some time after the 4th of March, 
I returned from my office one day at half-past 
4 o'clock. 1 went to my room, and rinsing 
the bell for Dan, the negro servant, told him 



to bring me some water, and inquired at tha 
same time where John had gone. He told me 
Massa John had left the front of the bouse, 
with six others, on horseback, about hall^ 
past 2 o'clock. On going down to dinner, I 
found Mrs. Surratt in the passage She waa 
weeping bitterly, and I endeavored to console 
her. She said, "John iseoneaway; go down 
to dinner, and make the beet of your dinner 
you can." After dinner, I went to my roon, 
sat down, commenced reading, and about hall^ 
past 6 o'clock Surratt came m very much ez« 
cited — in fact, rushed into the room. He had 
a revolver in his hand— one of Sharpens re- 
volvers, a four-barrelled revolver, a small one, 
you could carry it in your vest-pocket Ht 
appeared to be -very much excited. I aaidf 
"John, what is the matter; why are you ao 
much excited?" He replied, "I will shoot 
any one that comes into this room ; my pros- 
pect is gone, my hopes are blighted; 1 want 
something to do; can ^ou get me a clerk- 
ship?" In about ten minutes after, the pria- 
oner, Payne, came into the room. He was also 
very much excited, and I noticed he had a 
pistol About fifteen minutes afterward, Booth 
came into the room, and Booth was so excited 
that he walked around the room three or four 
times very frantically, and did not notice mt. 
He had a whip in his hand. 1 spoke to him, 
and, recognizing me, he said, "i did not see 
vou." The three then went up stairs into the 
back room, in the third story, and must hava 
remained there about thirty minutes, when 
they left the house together. On Surratt*a re- 
turning home, 1 asked him where he h^d left 
his friend Payne. He said, " Payne haid.gone 
to Baltimore." I asked him where Booth 
had gone; he said Booth had gone to New 
York. Some two weeks after, Surratt, when 
passing the post-office, inquired for a letter 
that was sent to him under the name of James 
Sturdey. I asked him why a letter was sent 
to him under a false name; he said he had 
particular reasons for iL 

The letter was sisned "Wood," and the 
substance of it was, tnat the writer was at tht 
Revere House in New York, and was looking 
for something to do; that he would probably 
eo to some ooarding-house on West Qrand 
Street, I think. This must have been before 
the 20tli of March. 

When I asked the negro servant to tell me 
who the seven men were that had gone out 
riding that afternoon, he said one was Maasa 
John, and Booth, and Port Tobacco, and thai 
man who was stopping at the house, whom I 
recognized as Payne. Though they were very 
much excited when they came into the room, 
they were very guarded indeed. Payne made 
no remark at' all. Those excited remarks by 
Surratt were the only ones made. 

Crose^xamined by Ms. Aikkk. 

I did not hear the conversation that took 
place between Mrs. Surratt and Mr. Lloyd at 
Uniontown. Mrs. Surratt leaned aidewajt 
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in the baggy, and whispered, as it were, in Mr. 
Llojd'a ear. 

I haTe seen Mrs. Slater at Mrs. Surratt's 
house only once, though I understand she has 
been there twice. Mrs. Surratt told me that 
she came to the house with Mr. Howell; that 
she was a North Carolinian; I believe that 
she spoke French, and that she was a block- 
ade-runner or bearer of dispatchea Mrs. Sur- 
ratt said if she got into trouble there was no 
danger, because she could immediately apply 
to the French Consul, speaking French as she 
dM. At the time I saw her, she drove up to 
the door in a buggy ; there wa8 a young man 
with her. Mra Surratt told me to go out 
and take her trunk. She wore a crape mask 
imtL That was some time in the month of 
February. When Howell was at Mrs. Sur- 
lAtt'a, he gave the name of Spencer. They 
leliiaed to tell me his right name, but I after- 
ward learned from John Surratt that his name 
waa Augustus Howell. His nickname in the 
house was Spencer. He was well acquainted 
with Mrs. Surratt I was introduced to him, 
and had some conversation with him. I told 
him I would like to be South. I had been a 
student of divinitv, and I was studying for 
the diocese of Richmond. I told him that I 
would like to be in Richmond for the pur- 
pose of continuing my theological studies. 

By Mr. Clampitt. 

Q. Wh^ had you a greater desire to con tin ue 
your studies in Richmond than the North ? 

Assistant Jud^e Advocate Bingham. I ob- 
ject to that question. It is wholly immaterial 
what reason he had. 

Mr. Clampitt. It is important, and concerns 
Ihe rea geatm of the case. 

Assistant Judee Advocate Bingham. Sup- 
posing he should give an answer, how would 
you dispose of it ? 

Mr. ULAMPiTT. By further testimony that 
we may adduce hereafter. It may be a con- 
necting link. 

Aaaiatant Judge Advocate Bingham. You 
not do it in Uiat way. If you had asked 
for his declarations, I could understand 
it; but this is an attempt to get at the in- 
inior moUve of the witness, which you can 
not do, unless you can obtain the power of 
omnipotence. 

The question was waived. 

WiTMBsa. I spoke about Mr. Howell to 
Captain Gleason, a clerk in our office, and 
•aid to him, ** There is a blockade-runner at 
MraL Surratt's; shall I have him delivered 
ap?' I agitated the question with myself for 
three days, and decided in favor of Surratt; 
I thought it would be perhaps the only time 
the man would be there, and that I would let 
him go, in God's name. 

Bsf Ma. Aiken. 

While I was a derk in the War I>epart- 
ment, this man Howell taught me a cipher 
alphabet, and how to use it He said notliing 



about its being a cipher used at Richmond, 
nor did he give it to me with any idea of 
corresponding in it; and the only use I ever 
made of it was to write out a poem of Long- 
fellow's in it, which I showed to Mr. Cruik- 
shank, a clerk in the War Department He 
was in the habit of making puns and enig- 
mas himself; and I told him I would give 
him an enigma which he could not make out 
The cipher alphabet was in my box, and no 
doubt was found among my things when they 
were seized. 

I read in the paper, the morning after the 
assassination, the description of the assassin 
of Secretary Seward ; he was described as a 
man who wore a long gray coat, and I went 
to the stable on G Street and told Brook 
Stabler that I thought it was Atzerodt I 
afterward met Mr. Holahan? and he also 
communicated similar suspicions to me, and 
after breakfast we gave ourselves up to Su- 
perintendent Richards, of the Metropolitan 
Police force. I told Officer McDevitt about 
Payne, and where he was stopping, and what 
I knew of Surratt, Atzerodt, and Herold. No 
threats were made in case I did not divulge 
what I knew, and no offers or inducements 
if I did. My only object was to assist the 
Government I surrendered myself because 
I thought it was my duty. It was hanl for 
me to do so, situated as I was with Mrs. 
Surratt and her family, but it was my duty, 
and so I have always regarded it since. 

1 can not say that any objection was ever 
made by any of the prisoners at the bar to 
my being present at any of tlieir conversa- 
tions, but they would withdraw themselves. 
When Booth would call, he would converse 
perhaps five or ten minutes, and then I no- 
ticed that John would tap or nudge Booth, 
or Booth would nudge Surratt; then they 
would go out of the parlor and stay up stairs 
for two or three hours. I never had a word 
of private conversation with them which I 
would not be willing to let the world hear. 
Their conversations, m my presence, were on 
general topics. I never learned any thing 
from the conversations of any of the prison- 
ers at the bar of anv intended treason or 
conspiracy. I would have been the last man 
in the world to suspect John Surratt, my 
school-mate, of the murder of the President 
of the United States. My suspicions were 
aroused by Payne and Booth coming to the 
bouse, and their frequent private conversa- 
tions with John Surratt, ana by seeing Payne 
and Surratt playing on the bed with bowie- 
knives, and again by finding a false mous- 
tache in my room; but my suspicions were 
not of a fixed or definite character. I did 
not know what they intended to do. I made 
a confidant of Captain Gleason in the War 
Department I told him that Booth was a 
secesh sympathizer, and mentioned snatches 
of conversation I had heard from these par- 
ties; and I asked him, *' Captain, what do 
you think of all this?" We even talked 
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OTer several things which ihej oould do. I 
asked him whether they oould he bearers of 
dispatches or blockade-runners. I remember 
seeing in the New York Tribune, of March 
19thf the capture of President Lincoln fully 
discussed, and I remarked to Captain Glea- 
son, ** Captain, do you think any party could 
attempt the capture of President Lincoln ?" 
He laughed and hooted at the idea. This 
happen^ before the horseback ride of Sur- 
ratt and the six others. I remarked to the 
Captain, the morning after they rode, that 
Surratt had come back, and I mentioned to 
Qleason the very expressions Surratt had 
used, and told him that, to all appearances, 
what they had been after had been a failure ; 
and that I was glad, as I thought Surratt 
would be brought to a sense of his duty. 

Q. How came you to connect the discus- 
sion which you read in the papers with any 
of these parties, and have your suspicious 
aroused against them ? 

Assistant Judge Advocate Bikouam. I 
object to the question. It is no matter how 
the man's mental processes worked. We can 
not inquire into that 

Mr. AiKBN. It will be recollected that 
yesterday a witness was asked what his im- 
pressions were, and it was not objected to. 

Assistant Judge Advocate Bingham. The 
question is now, how he came to form cer- 
tain conclusions. We can not try a question 
of that sort. No court on earth could do it 
It is a thing we can not understand, nor anv- 
body else ; and perhaps the witness himself 
would not now be able to state what con- 
trolled his mental operations at that time. 

Mr. AiKBN. I insist on my question. 

Assistant Judge Advocate Bingham. The 
witness has already gone on and told all he 
can tell, and given declarations; and now he 
is asked to state how he came to connect 
them witl^ the newspaper article. Of what 
use is that to anybody ? I object to it as a 
wholly immaterial and irrelevant question. 
No matter how the witness answers, it can 
throw no light on the subject, in favor of or 
against the prisoners. 

Mr. Aiken. But the Judge Advocate is 
aware that the witness did not tell all he 
wished to know in the examination in chief, 
and in his re-examination went into matter 
not brought out in the examination in chief, 
or in the cross-examination, which also was 
not objected to by us. 

The Court sustained the objection. 

Witness. I had been a companion of 
John H. Surratt's for seven years. I did 
not consider that I forfeited my friendship 
to him in mentioning my suspicions to Mr. 
Qleason ; he forfeited his friendship to me 
by placine me in the position in which I 
now stand, testifying against him. I think 
I was more of a friend to him than he was 
to me. He knew that I permitted a block- 
aJerunner at the house, without in form in 
upon him, because I was his friend. But 



hesitated about it for three days ; still, when 
my suspicions of danger to the Govern ment 
were aroused, I preferred the Government to 
John Surratt 

By Mr. Ewing. 

The ride of the parties spoken of, I think, 
took place after my reading the article in the 
Tribune of March 19th. I also saw in the 
Republican, some time in February, that the 
assassination of President Lincoln was con- 
templated, and Surratt once made the re- 
mark to me that if he succeeded in his cotp 
ton speculation, his country would love him 
forever, and that his name would go down 
green to posterity. 

1 do not know what were his intentions, 
but he said he was goin^ to engage in cot- 
ton speculations ; he was going to engage in oil 

My remark to Captain Gleason about the 
possibility of the capture of the President 
was merely a casual remark. He laughed 
at the idea of such a thing in a city guMded 
as Washington was. It was the morning 
after the ride that I stated to Captain Glcft- 
son that Surratt's mysterious ana incompre- 
hensible business had failed; and I said, 
'* Captain, let us think it over, and lat as 
think of something that it could have been." 
I mentioned a variety of things — blockade- 
running, bearing dispatches; and we then 
thought of breaking open the Old Capitol 
Prison ; but all those kleas vanished ; we hit 
upon nothing. I will state that since thai 
ride my suspicions were not so much aroused 
as before, because Payne has not been to the 
house since; and Atzerodt, to my knowledge, 
had not been to the house since the 2d of 
April. The only one that visited the house 
during that time was this man Booth. 

Recalled for (he Prosecution. — May 19. 

[The accuied, Lewii Psyno, wm here attired io the coat 
and vest in which he wse arreeted at the houee of Hra. 
Surratt.] 

Payne wore that coat and vest the last 
time he came to Mrs. Surratt's, when he staid 
three days, on the 14th, 15th and 16th of 
March, and it was on the 16th that the party 
took that horseback ride. The next day 
after that 1 mentioned iny suspicions to Cap- 
tain Gleason. I had spoken to him previously, 
on various occasions, about this blockade- 
runner, and about Mrs. Slater, but I can not 
fix the precise date. I am enabled to fix the 
date of Payne's last visit to the house, fW>m 
the fact that he went with John Surratt, Miss 
Fitzpatrick, and Miss Dean to see **Jane 
Shore" played at the theater. Forrest was 
playing tliere at that time, and Surratt had 
got a ten-dollar ticket It was the next day 
that this horseback ride occurred. 



A. B. RBBYBa. 

For the Prosecution. — May 18. 

I reside in Brooklyn, N. Y. I am 
graphic operator. 
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Tell JoLu U> IcicgTttpL number and Blr«et 
at oaee. [Signed] J. BOOTH. 

It was ient on the 23d. I remember 
Booth's signing " J. fiootli," instead oT John 
Wilkea Booth, knowing that to be hie name; 
I noticed at the time that Wilkea wm leR out 
;A pbotocnph of Bootb wu siblbltrd Is Iho wltoni.; 
This ia the gentleman who handed the dia- 
pMch to roe. 

Uiaa HoMOKA FinPATMOK. 
For Ihe ProKeuHon. — Afay 22. 
1 HBtded at the houae or Hra. Marj S. 
BomUt, the priaoner at the bar, laat winter. 
Dnriog the month of Uarch last, I saw John 
WUkM Booth and John II. Surratt there, 
and of the |>riaonen, Hr. Wood, [pointing to 
the priaoner, Lewia Payne,] I do Dot know 
bim br ^"J other name, and Mr. Atzerodt 

f pointing to theaocused, George A. AUerodL] 
ncfer saw David K HerotJ there. I only 
•aw Ur. Wood at Ura. Suiratt'i twice; once 
waa in Uaroh. Atserodt was there but a 
(tfaort time; he etaid over night once. 
Home tiroa in Uarch, io company with Hr. 



while we were there. The dajr after this visit 
to llie theater I went to Baltimore, and was 
abaent for abont a week. 

Haa. Emu. OrniTT. 
For the Prottetition. — May 17. 
On Toeadaj, the 11th of April, I was in 
(he carriage with Ur. Llojd, my brother-in- 
law. When aomewhere about Uniontown 
we met Ura. Sunatt. Our carrlase passed 
before wa recogniied that it was her, when 
Hr. Llojid got ouL Whetlier Hra. Surnitt 



On Fridaj, the Utb, I saw Mrs. SurraU at 
Hr. Lloyd's house. She came into the pai^ 
ktr. Ur. Lloyd had been to Marlboro that 
day, attending court; he bad jast returned, 
and bad brousht some oystera and frcah fish 
with bim, and had driven round to the back 
part of the vard. Having occasion to go 
through to the back part of the house, she 
came wltJi me, and I saw her and Ur. Lloyd 
converting together in the back yard. I paid , 
i attention at all to them, and conld not 



Orett-txamintd iy Ha. AlKGX. 

When the two carriages passed at Union- 
town, and Lloyd got out, it was misty ao.l 
raining a little. The carriages were two or 
three yards apart, 1 suppose. I never looked 
out of the carriage at all after Ur. Lloyd left 
it, and Lloyd said nothing to me about hia 
conversation with Mrs. SurratL 

Mrs. Surralt arrived at Ur. Lloyd's about 
4 o'clock on the afternoon of tlie 14th. 1 
had a conversation with her before Mr. Lloyd 

Q. Did you learn any thing of her business 
there that davT 

Assistant Judge Advocate Bihovah ob- 
jected to the question. Statements of Ura, 
Surratt, in the absence of Ur. Lloyd, were 
not admissible. 

WiTNisa Utb. Surratt gave me no charge 
in reference to her business, only concerning 
her farm, and she gave me no packages. 

Q. During your visit to Ur. Lloyd's, did you 
ever hear any conversation there with refer- 
ence to "shooting-irons?" 

Assistant Judge Advocate Bikobah ob- 
jected to the question. The witneps had 
already stated that she did not hear the con- 
versation between Mr. Lloyd and Hn. Sur- 

Ur. Aiken claimed the right to ask tha 
question, in order to impeach the credibility 
of the preTioDB witness, Lloyd. 

The Commiasion sustained the objection, 

Uajok H. W. Smith. 



For the Proateviieji 



-May ]». 



(ell ■ word that p 



il between them. 



1 was in charge of the party that took 
possession of Ura. Surratt's house, 541 II 
Street, on the night of the ITth of April, and 
arrested Uis. Surratt, Uiss Surratt, Uiss 
Fitzpa trick, and Uisa Jenkina When I 
went up the steps, and rang the bell of the 
house, Urs. Surratt came to the window, and 
said, "Is that you, Ur. Kirby 7" The reply 
was that it waa not Ur. Kirby, and to open 
the door. She opened the door, and I asked, 
"Areyou Mrs. Sumttt? " She said, "lam 
the widow of John II. Surratt." And I 
added, " The motlier of John II. Surratt, 
jr.?" She replied, "1 am." I then said, 
' I come to arrest you and alt in your house, 
and take you for examination to General 
Augur's head -quarters." No inquiry what- 
ever was made as to the cause of the arrest. 
While we were there, Payne came to the 
liouse. I questioned him in regard to his 
occupation, and what businens he had nt the 
house that time of night He stated that lie 
«as a laborer, and hod come there to dig a 
gutter at the request of Mrs. SurratL I went 
ID the parlor door, and said, " Mrs. Surratt, 
will you step here a minute?" She came 
^mt, and I asked her, "Do you know this 
man, and did you hire him to come and dig 

gutter for youT" She answered, raising 



122 



THB CONBPIBAOT niAI^ 



her right hand, " Before God, sir, I do not 
know thitt roan, and have never seen him, 
and I did not hire him to dig a gutter for 
me." Pajne said noihine. I then placed 
him under arrest, and told him he was so 
suspicious a character that I should send him 
to Colonel Wells, at GeneraP Augur's head- 
quarters, for further examination. Payne 
was standing in full view of Mrs. Surratt, 
' and within Uiree paces of her, when she de- 
nied knowing him. 

Oroai-examined by Mil Aikev. 

A variety of photographs were found in a 
photograph-album and in various parts of 
Mrs. Surratt's house. 

Payne was dressed that night in a gray 
coat, black pantaloons, and raUier a fine pair 
of boots. He had on his head a gray shir^ 
sleeve, hanging over at the side. His panta- 
loons were rolled up over the tops of his 
boots; on one leg only, I believe. 

I have known some loyal people who have 
had in their possession photographs of the 
leaders of the rebellion. I can not say that 
I have seen on exhibition at bookstores, or 
advertised by newspaper dealers and keepers 
of photographs, cartes-de-visite of the leaders 
of the rebellion. I have seen photographs of 
Booth, but only since this trial 

ja&^xamined by the Judoi Advooatb. 

Payne was dressed at the time in a gray 
coat and black pantaloons. 

[Exhibiting to tht witnesi » brown nnd white mixed 
aoAt.J 

That is the coat Payne wore, to the best of 
my belief. 

By Mr. Dosteb. 

I am certain that this is the coat; I re- 
member it by its color and general look. As 
near as I could judge by the light that was 
in the hall at the time, that was the coat 

[Sabmitting to the witness » dark-grar coat.] 

The coat now shown me is the one worn 
by Payne on the nieht of his arrest I rec- 
ognize it by the buttons. All that was 
wanting in the other coat was the buttons, 
but it was difficult in the light in which I was 
standing to tell. The coat just shown me is 
the one. 

tThe gray coat was offered in eridenoe.] 

By Mk. Aucbn, 

I think, if 1 saw a gentleman dressed in 
black, with a white neck-cloth, representing 
himRclf an a Baptist preacher, and two months 
afterward 1 met the same person, with a shirt- 
sleeve on his head, an old gray coat, his 
pantaloons stuffed into his boots, with a 
pickaxe on his shoulder, presenting him- 
self as a laborer, and in the night-time, I 
think that, were I very familiar with his 
countenance, I should recognize him as the 
tame person. 



R. C. MoftOAir. 
For the Froeeeution. — May 19. 

On the night of the 17th of April, I was ia 
the service of the War Department, acting 
under the orders of Colonel Olcott, specie 
commissioner of that department About 
twenty minutes past 1 1 o'clock, on the evening 
of the 17th of April, Colonel Olcott save ma 
instructions tO go to the house of Mrs. Sur- 
ratt, 541 H Street, and superintend the seising 
of papers, and the arrest of the inmates of tha 
house. 1 arrived there about half-past 11 
o'clock, and found Mijoc Smith, Captain Wer> 
merskirch, and some other otHcers, who bad 
been there about ten minutea The inmates 
were in the parlor, about ready to leave. 

I had sent out for a carriage to take tha 
women arrested in the house to head-quar- 
ters, when I heard a knock and a ring at the 
door. At tlie same time Captain Wermera- 
kirch and myself stepped forward and opened 
the door, when the inisoner, Payne, ^point- 
ing to Lewis Payne,1 came in with a pickaxe 
over his shoulder, dressed in a gray ctmi, 
gray vest, black pants, and a hat made out 
of, 1 should judge, the sleeve of a shirt or 
the leg of a drawer. As soon as he came in, 
I immediately shut the door. Said he, **I 
guess 1 am mistaken." Said I, *'Whom do 
you want to see?" **Mra Surratt," said he 
** You are right; walk in." He took a seat, and 
1 asked him what he came there at this time 
of ni^ht for. He said he came to dig a fnil* 
ter; Mrs. Surratt had sent for him. I auced 
him when. He said, "In the morning." I 
asked him where he last worked. He said, 
"Sometimes on I Street" I asked him 
where he boarded. He said he had no board- 
ing-house; he was a poor man, who got his 
living with the pick. 1 put my hand on the 
pick-axe while talking to him. Said I, ** How 
much do you make a day?" "Sometimes 
nothing at all; sometimes a dollar; some- 
times a dollar and a half" Said I, "Have 
you any money ?" ** Not a cent," he replied 
1 asked him why he came at this time of nieht 
to ^o to work. He said he simply called^ to 
find out what time he should go to work in 
the morning. I asked him if he had any 
previous acquaintance with Mra Surratt 
He said, "No." Then I asked him why she 
selected him. He said she knew he was 
working around the neighborhood, and was 
a poor man, and came to him. I asked him 
how old he was. He said, "About twenty." 
I asked him where he was from. He said 
he was from Fauquier County, Virginia^ 
Previous to this he pulled out an oath of 
allegiance, and on the oath of allegiance was. 
"Lewis Payne, Fauquier County, Virginia. 
I asked him if he was from the South. Ht 
said he waa I asked him when he left 
there. "Some time ago; in the month of 
February," I think he said. I asked him 
what he left for. He said he would have to 
go in the army, and he preferred earning his 
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iviiie by the pickaxe. I asked him if he to Lewis Payne] is the man of whom I speak, 
could read. He said, "No." I asked him and Mrs. Sarratt [pointing to the prisoner, 
if he could write. He said he could manage Mary £. Surratt] is the woman of whom I 
to write his name. speak. 

I then told him he would have to go up to r^.*.^/.«.v«^// A,* UTi. A r.-vw 

the ProTost Marshal's office and expliin. He Crou-exarmned by Mr. Aikek. 

moved at that, but did not answer. The I made a search of Mn Surratt's bouse, 

carriage had returned then that had taken and found a number of photographs, papers, 

off the women, and I ordered Thomas Sam- a bullet-mold, and some percussion-cape. The 

•on and Mr. Rosch to take him up to the bullet-mold and percussion-caps were found 

Provost Marshal's office. He was then taken in the back room of the lower floor, which, 

■p and searched. I then proceeded, with I bclieTe, was Mrs. Surratt's room. 

Major Smith and Captain Wermerskirch, to I found cartes-de-visite, lithographic ones I 

search through the house for iMipers, and re- think, but got up in the same shape as photo- 

maincd there until 3 o'clock in tne morning, graphic cartes-de-visite, of Jefferson Davia, 

IApiekM.wuher*«hiMt«itoth.witn««.] Alexander H.StephensandBeauregard. lalso 

That is the pickaxe he had on his shoulder. «»* * pnotMraph of General McClellan there. 

;it wu th«n ofltoed la nldenc] W^"*" M»*- Surratt made the asseveration 



When Payne knocked at the door. Mrs. J"^^ "=«»«• ^ ^f;"% ^ Y" ^^^ ^"^ '" * 
Sarratt and the inmates of the house were !>«".*•«'? "«"• t''' f^"' .?»''t' 'i,^'* '** 
all in the parlor, prepared to leave Mra »° '^.^ •*'''°'' ^y '"^" "'« l>«»ll-door, or 
Samtt had been directed to get the botlneto 8t"J«''"« '" ».»'« ^"o.''?'".'- . „ „ ., 

and shawls oJ the rest of the persons in the .. ^/jf" ^N«' S""''^ ""^^^1^: ^l*"!" 
house, so that they could not communicate that the carriage was r«idy to take her o the 
withlach other ^l'>'"f^ Marshals office, she requested a 

Tho next morning I went down to the house ?»""'* *' *> ** ^"**• '"r" ""li^"^ ^''? 
and found carte»<l<?vieite of Jefferson Davis, ''"*'* ''.'Tn" "p * *""" *** F"^^^ •*' "!?' I 
Beaui«gard, and Alexander U. Stephens ; and «"»"•>* '!"-.u^f^"* "J? r1f*^Ki" t ^"^a 
LieuteiSnt Dempsey, the officer ?n charge, «««»:. ««"'• *"• .'*f°"^ *° .^' Y^"^' ""^ 
showed me a photogmph of J. Wilkes Booth 'eemmgly a shirtsleeve or the lower part 

that he had ^ouncT behind a picture, which "^ * P""' "^ ^'^^^-''^C^Y ^^^' *•?*' T***" 
he tomed over to the Provost Marshal. V*7 «.'<"«'y-''"'"«. l»«»d-dress, hanging down 

,. , *t,* .* w*« . about SIX or seven inchea 

{MM «air»lope eontainlnf two photofrrapha of General 
BurtftMd, one of Jeffenran D»tU. one orAlezander H. i The prisoner, Lewta Payne, by direction of the Jndga 
■!5'i*"*S5?4i^^*i'**'** •r?'**' the State of Virginia Advocate, was then drewed in a dark-gray coat, and a 
•M two Oonlbdanta flagi emblaioned thereon, with the ihirt-eleert for a head-dreee.l 
taMcrtplkm 

"Thns will it oTer be with tyrant!. That is the coat he wore, and that is the 

Virginia the Mighty, wajT he had the head-dress on. I would not 

Ate 8«mptr Tyrami»r} positively swear to the coat, but it is as near 

I foand all these at the house of Mrs. the color and shape of that coat as can be. 

oQRIttlL [The coat and ihlrt-eleeTe were pat in eyidenoe.] 

Ckoi^-txamifud by VLt, Aikbn. He was full of mud, up to his knees, nearly. 

I have seen, in Baltimore, in booksellers, 
tures of J 
?ns, etc., < 

jukd photo^phs of Jefferson Davis and ^T'l^^ns, b*lu^fe"ln\hrhandsTf 'th'<J^ 
other prominent leaders of the rebellion in ^trtook an interest in having him arrested. 

?/J^." * t"v '^ ***• ?""^i' ^?- I do not remember seeing a photograph of 

Suntt a I have not seen people with photo- ^j^ b^^^ j^e assassination. *^ * '^ 
mpha of Aese men since the rebellion, if i ^ad seen a person dressed genteelly 
tliQUgh they might have had them before. ;„ w^^ clothes, w^h a white neclerchie^ 

rt xsr -kr xwr representing himself as a Baptist minister, I 

Caftaik W. M. Wermemkwcil ^hlnk I would recognise him in the garb 

For the ProseeutiatL — May 19. Payne wore, for he had taken no particular 

rw. ♦i^^ *,:-k* ^f *u iT*u ^f k -IT P*io« *o disguise himself; his face looked 

.t^An^I! -!f Cr I ?! ^^^l^ "^^^ W the same as it does now, and the only 
•i the house of Mrs. Surratt, in , this city, Jjffewnce was in the clothes, 
and was present when the pnsoner, Payne, 
came in, about rafinight Maior Smith By Mr. Clampitt. 

■* j*^^*^ ®'*™*^ whether she knew him. The photographs were found all over the 

and Mrs. Surratt, in the presence of Payne, house— in the front parlor, in the back parlor, 

hrid up one or both her hands, and said, ^nd in the two rooms up stairs. There were 

Before God, I have never seen that man ^hree albums containing photographs, besides 

before I have not hired him ; I do not i^oee pictures. «5 F -6 F -, 

know any thing about him;" or words to ,, »^,^ , ^ „*v v .. w 

that effect The prisoner at the bar [pointing initlKL\S?!?S?rwa?l',lSSa 
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I akw thi* picture io Ura. Sumtt's boiue, 
in die back room ot tbe lower floor, ■btadiog 
OD the mantel- piece, I believe. I left it there, 
because I did not think an; thing or it Thia 
picture was all that vaa viuble. 

LiBiTTBHAirT JoBM W. DuipaBT. 
For tke Proteeuiion.~Ma!/ 19. 



I found thia in the back room oi' the fint 
floor or Jfre. Suiratt's house. The bock part 
waa all sealed, aod mj aurioaity was excited 
bj noticing a piece torn off the back. 1 
opened the back and found the likeneaa of 
J. Wilkea Booth, with the word "Booth" 
wriUen io pencil on the back of it. 

Crott-examined by Uk. Aikbx. 

I may have seen photographs of Davis, 
LeC; and other leaden of the rebellion in 
newapapeia— the Suadaj newspapera partio- 



ularlj; aod I have seen aome of eminent 
actors — Forrest, Kacreadj, and others— ex- 
posed for sale at difibrenC places I was a 
prisoner for thirteen months, and during that 
time I saw a good man; of the leaders of 
the rebellion, both personally and in [nctures, 
but I have not seen them in the lojal states, 
except as I have mentioneiL 



JUealltdfor 
r A photofrnplKif J. Wllkta BoMh, rfdtvtav, «m ai- 
UUtSd IcTQu wltnna.] 

This ia the photonai^ I found at the 
back of the picture " ICorn, Noon, and Nigbt," 
which was found on the mantcl-piace in the 
bock room of the first floor, known, 1 believe, 
as Mre. Surratt's room. It was marked, in 
pencil, "Booth," The pencil words, "J. 
Wilkes Booth," I wrote when 1 found iL 1 
showed the photograph Io an officer in the 
house, and then turned it over to Colonel 
Lngraham. 

[TIh pktu* and pboloii^b «M* (M IB trU^BO*.] 
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GlOBOB CoTTtHOBlIt 

I\>r the Defentc—Moi/ 25. 

By Uk. AiKBii. 

I am special officer ,on Uajor O'Beirn 

engaged in making arre 



woe perfectly aatiHfled he knew about it, and 
had a heavy load on bis mind, and that the 
sooner he got rid of it the better. He then 
said (o me, "O, my God, if I was to make 
a confession, they would murder mel" I 
asked, " Who would murder you 7" He re- 
plied, " These parties that are in this con- 
spiracy." " Well," said I, " if you are afraid 
of being murderwl, and let these fellows get 
out of it, that is your business, not mine." 
He seemed to be very much excited. 

Lloyd stated to me that Ura Surratt had 
coine down to his place on Friday between 4 
anil 5 o'clock ; that she told him to have the 
fire-arms ready; that two men would call for 
them at 12 o'clock, and that two men did 
call; that Herold dismounted from his horse, 
went into Lloyd's tavern, and told him to bo 
up and get those fire-arms. The Jlre-arms, he 
stated, were brought down ; UeroId look one, 
and Booth's carbine was carried out to him ; 
but Booth said he could not carry his, it 



was as much as he oonld do to omit him- 
self, as his 1^ was broken. Then Booth toM 
Lloyd, " I have murdered the President ; " and 
Herold said. " 1 have flxed ofT Seward." He 
told me tills when he came from Bryantown, 
on his way to Wsshinglon, with a squad of 
cavalry; I was in the house when he came 
in. He commenced crying and hallooing 
out, "0, Mrs, Surratt, that vile woman, ahc 
has ruined mel 1 am to be shoti I am to 
be shotl' 



i asked Lloyd whei 



Booth's carbine was; 
. . airs in a little room, 

where Mrs. Surratt kept some baga. I went 
up into the room and hunted about, but could 
not find it. It was at lost found behind the 
plastering of the wall. The carbine was in 
a bag, and had been suspended by a string 
tied round the mu2£lc of the carbine; the 
string bad broken, and the carbine had fhllen 
down. Wedid not find it where Lloyd told me 
it was. When Lloyd made these statements 
to me no one was present hut Ur, Jenkins, 
a brother of Hrs. Surratt'a Lloyd ooid that 
Ura. Surratt spoke about the fire-«rma be- 
tween 4 and 5 o'clock on the day of the 
assassination. 

At the lost interview I had with him, when 
he came to the house to go to Washing- 
ton, he cried bitterly, and threw hia bands 
over his wife's neck, and hallooed for hia 
prayer-book. Lloyd's wife aod Mrs. OfiuU 
were in the room, and heard «U the eoaTn" 
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RteaUed for the Drfenae, — May 25. 
By Mr. Aikbx. 

Q. Will Toa state the precise language that 
Lloyd used with reference to Mrs. Surratt in 
hifl confession to you ? 

The Judge Advocate objected to the repeti- 
tion of the question. Mr. Aiken stated that 
be proposed to follow it up by asking the 
witness if he had not made a different state- 
ment to him (Mr. Aiken) in reference to 
what Lloyd had said. "I ask the witness 
now what I stated to him." 

WiTinBSs. I met Mr. Aiken at the Metro- 
politan Hotel on Saturday evening last, I 
tbink. He asked me to take a drink. I 
went up and drank with him. He then said, 
^I am going to have you as a witness in 
this case." He asked me to sit down on a 
sofa and have some conversation. I said no ; 
it would not look well for me to be sitting 
there, but I would go outside and take a 
walk. When we went outside, the first ques- 
tion Mr. Aiken put to me was, whether I 
was a Catholic I said I was not We 
walked along, and he said, " Lloyd has made 
a confession to you." Said I, '" Yes." He 
then said, "Will vou not state that confes- 
sion to me?" I declined to do it, but told 
him he might ask any questions, and I would 
answer them. He put the Question to me, if 
Lloyd had stated that Mr& Surratt had 
come down there and told him to have the 
firearms ready. I said not I had an ob- 
ject in that answer. I am now on my oath, 
and when on my oath I speak the truth, and 
I can have witnesses to prove what I say — 
six cftvalrvmen, Mr. Lloyd's wife, and Mrs. 
Ofiiitt lie wanted to pick facts out of me 
in the case, but that is not my business; I 
am an officer, and I did not want to let him 
know any thing either way; I wanted to 
come here to the Court and state every thinsf 
that I knew. I told him distinctly that 1 
would not give him that confession ; that I 
had no right to do so. 

Q. Did jt ask you if Mr. Lloyd, in his con- 
f—ion, said any thing at all in reference to 
Mra Bnrratt? 

A. You asked me first whether Lloyd had 
made a confession to me, and I said, " Yea" 
Said you, '*What is that confession? I 
•honld like to know it" My answer to you 
was, ^'I decline giving you that confession; 
bat if you will auc a question, I will answer 
yoo.*' That question you put to me, and I 
answered; I said "No.^' 

Q. That Mr. Lbyd did not say so? 

A. I did say sa I do not deny that 

Q. Then what did yon tell me this afternoon 
with reference to it? 

A. I told you the same thing over again in 
the witness-room, when you asked me, before 
I came up on the stand. It is a part of my 
biiainess (I am a detective officer) to gain 
mr otjeet I obtained the confession m>m 
Lloyd through strategy. 



Q. Then you gave me to understand, and 
you are ready now to swear to it, that you 
told me a lie? 

A. Undoubtedly I told you a lie there; 
for I thought you had no business to ask me. 

Q. No business I As my witness, had I 
not a right to have the truth from yoti ? 

A. I told you you might call me into court; 
and I state here that I did lie to you; but 
when put on my oath I will tell the truth. 

Mrs. Emma Offutt. 

RceaUed for the Defenae^-^-JvaM 13. 

By Ma. Aikbk. 

On the evening of the 14th of April, Mr. 
Lloyd was very much in liquor, more so than 
I have ever seen him in mv life I insisted 
on his lying down, and I had to help him 
take off his coat In a few minutes ne got 
up and said he was too sick, and would go 
into the dining-room; but he went into the 
bar-room afVer that For the last four or 
five months I have noticed his drinkmg 
freely. 

I did not hear his full confession to Cap- 
tain Cottingham ; but I heard some remarks 
he made on the Sunday night when he was 
brought up from Bryantown, on bin way to 
Washington. I was theVe all the time, and 
I did not hear him say, referring to Mrs. Sur- 
ratt, '^That vile woman, she has ruined me." 

Mr. Aiken. I wish to state to the Court 
that at the time Mrs. Offutt gave her tes- 
timony before, she came here very unwell. 
If I have been correctly informed, she had 
been suffering severelv from sickness, and 
had taken considerable laudanum. Her mind 
was considerably confused at the time, and 
she now wishes to correct her testimony in 
an important particular. 

WiTXEsa. Afler I left here the other day, 
I thought of my reply to a question that 
was asked me, and it has been on mj mind 
ever since, and I requested Mr. Aiken to 
mention it to the Court 

I was asked by the Judge Advocate if 
Mrs. Surratt handed me a package, and I 
said '* No ;" but she did hand me a package, 
and said she was requested to leave it there. 
That was about half-past 5 o'clock, and be- 
fore Mr. Llovd came in. Afler that I saw 
the package lying on the sofa in the parlor. 
Shortly afterward Mr. Lloyd came in. 
When I saw Mrs. Surratt and Mr. Lloyd 
talking together at the buggy in the yard, I 
was in and out all the time, 1 did not see 
Mr. Lloyd go into the parlor, but I saw him 
on the piazza, and I think from that that he 
must have gone into the parlor. He had a 
package in his hand, but I did not see Mrs. 
Surratt give it to him. After the package 
was handed to me, it might have been taken 
bjr Mrs. Surratt and handed to Lloyd, but I 
did not see her give it to him. 

I learned firom Mr& Surratt that she would 
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Bot have come down to Surraltsville that On Friday, the day of the murder of the 
dapr, had it not been for tlie letter she re- President, as I was passing in my buggy , 
ceived; and 1 saw business transacted while some one hailed me, and said Mrs. 8urrati 
she was there. wanted to see me in the tavern. She gave 

Since January last I have met Kra Sur- me a letter for Mr. Nothe^ , and asked me 
tatt several times. I never heard from her to read it to him, which I did. I have trans- 
a word concerning any plot or conspiracy, acted some business for her relative to the 
and never heard any disloyal expressions sale of lands her husband had sold to Mr. 
from her. Nothey ; and I have personal knowledge of 

I know that Mrs. Surratt's sight is defect- Mr. Nothey buying land from Mrs. Surratt's 
ive. On one occasion, last December, she late husband ; 1 was privv to the transaction, 
came c^prn to see her mother, who was lying About half-past 4 on that dav, the 14th, I 
very siK. On being told by a servant that parted with Mr. Lloyd oo the road from 
Mr& Sarratt was coming toward the door, I Marlboro, about five miles from Surrattaville. 
went there to her, and said, ** Why, Mra Sur- and did not see him afterward. He had 
ratti" When she said, **0, Mrs. Offiitt, is been drinking right smartly. 

she told me that her eyes were failing very ^ By Mr. Aikkn. 

^^ [A latter wm handed te the witnaa.] 

Gbobob H. CiXYBRT. This is the letter I carried to Mr. Nothey 

II.- 4k^ n./^.« JIT... on fron* Mrs. Surratt, and which I read to him 

For the 2V«««.-3f«y 25. ^„ ^^^ ^^^^ ^^ ^V, . 

B]/ Mb. AucbK. SmunrriLU, Kb., ApiU U. km. 

with the prisoner, M™. flary K. Sunrktt. On ^^'V/ *!!'•• '^•" **?^ '^'f^ Ti.^^^ 
the 12th of April last I addressed a business >*'- Calvert, intimating that either you of 

letter to her. I addressed more than one to ><>»' fr>end>»'e "Pf***'!^ **, '?k^ i 

her, but the last was on the 12th of April »•« not willing to setde with you for the land. 

* *^ You know that I am ready, and have been 

[Mr. AxKBV called upon the Oovemment to produce the wAitinff for lh« liut: two veArn • And now if 
letter. eUtini that he would ■uBpendmnher examination ^a»"ng «or ine lasc iwo years, ana now, ii 

of the witneM till it could be produced.] you do not come Within the next ten days, I 

T> tt J r .1 T\ i^ %£^ n& will settle with Mr. Calvert, and briog anil 

lUcaUid far the Defense.-^May 26. against vou immediately. 

J3y Ma. AiKBN. Mr. Calvert will give you a de«d, on 

[A letter wa. handed to the witne-. receiving payment^ ^ SUBBATT 

^, ^r yy n BiT«MiiAL». April 12. 1M9. AdminUtroirix of J, H. SumUL 

Mrs. M. E. Surratt: "^ 

Dear MADAM-During a late visit to the j^^^ Nothby. 
lower portion of the county, I ascertained of 

the willingness of Mr. Nothey to settle with For the Defense,— May 26. 

you, and desire to call your attention to the £ ^^ Aikbk. 

fact, in urging the settlement of tlie claim of ^ 

my late fathers estate. However unpleasant, I reside about fifteen miles from Washing- 

I must insist upon closing up this matter, as ton, in Prince George's County. Some years 

it is imperative, in an early settlement of the ago I purchased seventy-five acres of land 

estate, which is necessary. ^rom Mr. John Surratt, sen. Mra Surratt 

You will, therefore, please inform me, at sent me word that she wanted me to oome to 

your earliest convenience, as to how and Surrattsville to settle for this piece of land, 

when you will be able to pay the balance I owed her a part of the money on it I 

remaining due on the land purchased by your met her there on Tuesday in regard to it 

late husband. On Friday, the 14th of April, Mr. Gwyna 

I am, dear madam, yours respectfully, brought me a letter from Mrs. Surratt, but I 

GEO. H. CAL VEBT, Jr. did not see her that day. 

That is the letter I addressed to Mra Sur- Joseph T Kott 

ratt on the 12th of April. 

[The letter wai read and ofbred In erldence.! ^^^ ^^ DefsfUC-^May 30. 

By Mr. Aikbn. 

For the past two or three months I have 
For ike Defense. — May 25. been tending bar at Mr. Lloyd's tavern at 

Til/ Mtt Aiwwv Surrattsville. 

I reside in Prince George's County, near the morn ins, and again at sundown. Hi 
Surrattsville. I have been acquainted with had been to Marlboro on that day ; and whes 
Mra Surratt seven or eight years. he returned, he brought tome fish and oyi^ 
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ten, which be earrted round to the kitchea Ont*-exami»td bg Absutaht Jodob Adtooati 

ID the biusk yud. For some weeks peat Mr. Bikoham. 

Lloyd had been dnDldog » good deal ; nearly ^^ conrerwition began directly Mr. Lloyd 

evenr day airf niri^^ too, he wMpwtty tight . ^ houee, and laetej about fire 

At Ume. he had the appearance of an inaane ^. jj j^, ^ ^ ^loyd. and Mre. 

J^k^Tm « „.« .r Z- ^„ f te Offtatt were there. Llovd told Cottingham 
m which Mra Surrattwa^aeeietingin fixing ^^ ^ innocently 'pereuaded into'^thia 

.t He waa pretty Ugbt that eTening. ^,„^^ ^^ ^^ Surratt. or Mra Surratt'. 

By Mb. Clampitt. family^ I believe he said, but I will not saj 

positively that he said by whom, or that 
I first saw Mr. Lloyd that evening after Mrs. Surratt'a name was mentioned in the 
his return from Marlboro, driving round to conversation. Llovd told Cottingham that 
the kitchen. I was at the stable, and coming the carbine was hid up stairs, and after Lloyd 
out I saw him going round there. Mr. was gone Mr. Cottingham went up for it 
Weichmann was there, and Captain Bennett 
F. Gwynn drove up in front of the bar-room. J. Z. Jexcins. 

JUcalUd for eroii-txaimnatwn.-^une 2. ^or the De/enic—May 30. 

By Assistant Judob Adyooatb Burnktt. ^^ ^** -^'^b*- 

I have never, to mv knowledge, done or , V^'^e in Prince George's County, Marv- 

said any thing against the Government, or »a"^- ^^ !^^ ^L^\ Lloyds on the 14th, 

the Union plrty^in Maryland, during this ^^^n Louis J. Weichman ^nd Mrs. Surratt 

straggle I We never taken sides with the ^«>^« "P ^ *i« ^^"^e. Mra Surratt showed 

secession element there, nor said any thing °»« » ^^^^^ u^?'?r^TP S^T^ j"? * u^ 

against the officers of theGdvemment or the JV^^^^"^ that Mr. Cafvert obtained in the 

uecative Circuit Court of our county against Mr. Sur- 

I kno5^ Mr. Edward SraooL I do not ''^tt, sen. She said this letter brought her 

remember saving to him, after the murder of ^P^T^* »"** \ «nad« O"^'**® mt^Tesi on those 

the President, on his stating that John H. judgments for her. She expressed no wish 

Sorratt was one of the murderers, that lys ^ ^® John M Lloyd, and slie was ready to 

was undoubtedly in New York by that time; ^l^^^ ^^,^^ ^»?™« before he came, and was on 

I nay or may not have said so; and I might ^}l'' P^int of going when Lloyd drove ua 

have said, "John knows all about this mat- "«'' business was with Captain Gwynn, and 

ter;" but I do not recollect it; and I have ^*\«» he came in sight she went back and 

no recollection whatever of saying that six «^»^-. ^^^y^ "^^ ^e'-y ™«<5^ intoxicated at 

months ago I could have told all about this ^"® ""?^, . . „ « .. , . 

matter; nor do I remember telling him not ^^^ intercourse with Mrs. Surratt has been 

lo mention any thing about the conversation ^^ ^" intimate character. She has never to 

I had had with him I think if I had said f"y knowledge, breathed a word that was dis- 

BO to Mr. Smoo^ I should remember it, but I loyal toward the Government; nor have I ever 

do not Indeed, I do not recollect seeing Mr. ^«^'^, b^"- f^*^* »?y ^™*'k showing her to 

Smoot ntLve knowledge of any plan or conspiracy to 

capture or assassinate the President or any 

By Mb. Aikbb. member of the Gk>vernment I have known 

I may have seen Mr. Smoot on Saturday. ^«J frequently to give milk, tea, and such 

the 15th of April last, but I have no recol- refreshments as she had in her house, to 

lection of it; nor of any such conversation U"^®" V^*>P* 'T'*®? ^^^^y/*^ P^*"?* ^^^ 
with him. times she received pay for it; at other times 

she did not I recollect when a large number 
By ike Coubt. of horses escaped from Giesboro, many of 

I do not think I r^oiced at the success of iJl«™ ^«'« <«k«» «P »n^ R«»^ ?«> ^«r ^l^l^ 
the rebels at the first battle of Bull Run. I These horses were carefully kept and fed by 
belong to the Catholic Church when I belong her. and afterward all were given up. She 
to any Church at all. I have not belonged received a receipt for giving them up, but 
lo any Church ibr seven years. new got any pay. to my knowledge 

' I know that Mrs. Surratt s eyesight is de- 

A-L -i "^^ v.*.«^ - fective. I have seen a man b^ the name of 

AHDBBW KALLBWBACH. ^ ^ Howell Stopping, I befieve twice, at 

For ths Drfeiue, — June 13. Mra Surratt's hotel. Be was stopping thert 

By Mb. Aibbn. " ^'*^*' ^^^^*™ ^^• 

I was present in the back room of Mr. ^^ ^*- Clampitt. 

Lloyd's hooae when he came from Bryan- I saw Mrs. Surratt, at Surratteville, a few 
town, at the time of bis arrest I did not days before the assassination of the Presi- 
hcar Lloyd say to Captain Cottingham, " Mrs. dent 
Sumtt, that vile woman, she has ruined me." Q. At that meeting did she not state to 
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you, when you aaked for the news, that our 
army had captured General Lee*B army and 
taken Richmond? 

Aasietant Judge Advocate Burnett ob- 
jected to the question aa incompetent and 
irrelevant 

Mr. Clampitt stated that the object of the 
question was to show that the accused, Mary 
£. Surratt, had, a few days before the assas- 
sination, exhibited in her expressions a loyal 
feeling 

Assistant Judge Advocate Burnett stated 
that the way to prove her character for loy- 
alty was hj bringing witnesses who knew 
her reputation in that respect, and not by 
bringing in her own declarations. 

Mr. Clampitt waived the question. 

Mr& Surratt's reputation for loyalty was 
very good. I never heard it questioned, and 

1 never heard her express any disloyal sen- 
timenta 

Oroii-^xamined hy Assistant Judob Advooatb 

BiNOHAlL 

Mra Surratt is m^ sister. I live about a 
mile and a half this side of her place. I 
was arrested by the Government aoout ten 
days ago. About 10 or 11 o'clock the night 
before, I met a man by the name of Kallen- 
bach, and another by the name of Cottingham. 
All that I said on that occasion, that I re- 
member, was that my sister had fed his 
fiimiljr (Kallenbach's) ; but I did not say 
that if Kallenbach or any one else testified 
against my sister, that I would send him to 
hell, or see that they were put out of the 
way, nor did I use any threats against him 
in case he appeared as a witness asainst 
Mrs. Surratt What I did say was, that I 
understood he was a strong witness against 
my sister, which he ought to be, seeing that 
she had raised his family of children. I 
disremember calling him a liar during the 
conversation, and if there was any angry 
or excited conversation, 1 did not mean 
it any how. He said nothing to me 
about John H. Surratt going to Kichmond 
with the full knowledge and consent of his 
mother. Mrs. Lloyd was there and heard 
our conversation, and so also waf Mr. Cot- 
tingham. 

On the 14th of April, when Mrs. Surratt 
was at Lloyd's, I saw Mr. Gwynn there, and 
perhaps from ten to fifteen others, durine 
that time; amone them, Kallenbach and 
Walter Edelin. 1 was there from between 

2 and 3 o'clock until a little after sundown. 
I saw Mr. Surratt speaking to Mr. Gwynn 
in the parlor; Weichmann also was in the 

erlor, I think. Gwynn left the house before 
rs. Surratt 

I think that during the war my attitude 
toward the Government has been perfectly 
loyal. During the revolution, I have sj^nt 
$3,000 ii) my district to hold it in the Union, 
and during the struggle I have taken no part 



against the Government I have been en- 
tirely on the side of the Government during 
the whole war, and never, by aci or word, 
have I aided or abetted the rebellion, and 
never has the scrawl of a pen gone from 
me across to them, nor firom them to ma I 
have never fed any of their soldiers, nor 
induced any soldiers to go into their army, 
nor aided and assisted them in any way. 

JU-examined hy Mr. Aiken. 

I am under arrest, but I do not know what 
for. The commissioners of our county of- 
fered $2,000 for any information that could 
be given, leading to the arrest of anj party 
connected with the assassination, which Mr. 
Cottingham claimed on account of havins 
arrestM John M Lloyd, and he asked me if 
I would not see the State's Attorney and see 
whether he could get it or not 

When I said that Mr. Kallenbach ought 
to be a strong witness aeainst my sister, on 
account of her bringing nis children up, I 
spoke ironically. 

J. Z. Jenkins. 

BeeaUedfoT the Defenae,~^vaM 7. 

By Mr. Aiken. 

In 1861, about the time of the first BuU 
Run fight, I got a United States flag from 
Washington, which I and several of our 
Union neighbors raised. There came a repwt 
shortly after that it was going to be taken 
down by the secesh sympathizers. I went 
round the neighborhood and collected some 
twenty or thirty men with muskets, double- 
barreled guns, or whatever they had, and 
we lay all night round the flag to keep it up. 
I was there one night and a day, I think. 
At the time of the election, when they were 
all Democrats round there except myself, I 
used money, when I had n't it to spare and 
my familv needed it, to get Union voters into 
Maryland. I remember bringing Richard 
Warner from the Navy Yard, Washington, 
to the polls. He had not been away ions 
enough to lose his vote. I have never had 
any intercourse, one way or another, with 
the enemies of my country. At the election 
for Congress, in 1862, I was not allowed to 
vote; I was arrested on the morning of the 
election. I took the oath of allegiance at 
the time they were voting on the acfoption of 
the new constitution, and voted that day. 
The last time I voted for member of Congress 
was for Harris; then, for the first time in 
my life, I voted the Democratic ticket I 
have been an old-line Whig. I have suf- 
fered from the war in the loss of my negroes; 
but I never, to my recollection, made any 
complaint about that When the State de- 
clared her new constitution, I was willing for 
them to ga 



DEFENSE or MBS. HABT E. BUKBATT. 



129 



BiCHARD SWEBNKT. 

r *he Defense. — June 12. 

Bjf Mr. Aikbn. 

b» M. Lloyd at Marlboro on the 
il last, and rode back with him 
way toward his home. He was 
r voder the influence of liquor, 
ik on the road. 

By Mr. Clampitt. 

[uainted with J. Z. Jenkins, the 
ira Surratt I have known him 
rs, and can speak confidently of 
>n as a loyal man. At the outset 
iculties he was a zealous Union 
nion flag was erected within one 
tls of where I boarded, and there 
r that it was to be cut down, and 
» one of the men who took a gun 
k1 there all night for the purpose 
the flag. 

mined by the Judob Adyooatb. 

4irned from Marlboro to Sur^ 
his buggy; I was on horseback, 
ink; I do not know which drank 
re drank from the same bottle, 
excited in his conversation and 

fenerally; but he kept the road 
I did not see him deviate from 
six miles to Surrattsville from 
arted. I thought he could take 
self 

you been entirely loyal yourself 
*ebellion ? 

x)se so, and think so. I have 
my thing inimical to the interests 
rnment, that I know of 
you never desired the success of 
I? 
r; I never expressed any desire 

you always desired that the Gov- 
)uld succeed in putting down the 

not say but what my feelings 
1 in the matter. 

ou quite sure they were neutral ? 
fficult to be neutral in such a war 
been. 
k I was about as strictly neutral 

else. 

you examine your feelings closely, 
recall them, have you not an im- 
at at some time or other you 
at the rebellion should succeed 7 
' possibly have done so. I think 
a neutral feeling very nearly, 
vere neutral in your conduct? 
Q mv feelings — as strictly neutral, 
anybody else. 

think you were perfectly indif- 
her the Gk)vemment euooeeded or 



Jambs Lusbt. 

For the Defense. — June 2. 

By Mr. Aikbk. 

I reside in Prince George's County, Md. I 
was at Marlboro on Good-Friday, the day 
that Mr. Lincoln was killed. Mr. Lloyd 
ai\d I returned from Marlboro to Surratts- 
ville together. He was very drunk on that 
occasion ; I got there about a minute and a 
half, perhaps, before he did. I drove to the 
bar-room door, and he went round to the front 
door. I saw Mrs. Surratt just as she was about 
to start to go home. Her buggy was standing 
there at the gate, when we drove up, and 
she lefl in fifteen or twenty minutes ailer 
that I 

Cross-examined by Assistant Judgb Adyocatb 

BlXOHAJI. 

When I got out of my wagon, I went into 
the bar-room to get a drink; and I do not 
know what took place in the mean time, 
when Lloyd went round the house. 1 am 
quite sure Lloyd was drunk. 1 had been 
quite smart in liquor in the course of the day 
before I met Lloyd, and then took drinlcs 
with Lloyd; but I do not think 1 was as 
ti^ht as he; nor do I think I am altogether 
mistaken as to who was drunk that day. I 
did not see him take the fish out of his 
buggy. He did not drive into the yard; he 
drove to the front gate, I know; I did not 
see him go out It is twelve miles from Marl- 
boro to Surrattsville — about two and a half 
hours* drive. We drove along pretty brisk. 

J. V. PiLBS. 

For the Defense.'^^une 13. 

By Mr. Aikbk. 

I live about ten miles from Washing- 
ton, in Prince George's County, Md. I am 
personally acquainted with J. Z. Jenkins, 
and have known him ever since I was a 
little boy. I regarded him, formerly, as one 
of the most loyal men in that part of the 
country. I thoueht that he and I were two 
of the most loyal men there, at the begin- 
ning of the rebellion. A flag was raised, sent 
down, as I understood, by Mr. John Murphy, 
the butcher, who lived at the Navy Yard, 
Washington, about a month before the riots 
in Baltimore. A little while aHer, the news 
was spread, that a party from the Southern 
States, or from the lower counties of Mary- 
land, were coming to cut it down. About 
twenty men were raised in our neighbor- 
hood, who armed themselves to protect the 
flag, and Mr. Jenkins, I believe, was among 
the number who staid with us that night 
I have never heard a disloyal sentiment 
from Mr. Jenkins, nor do I know of any 
overt act on his part that might be oonstnied 
into disloyalty ; but I have not been in his 
company of Ute. About six months ago I 
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had some oonvenation with him, when he 
said he was as good a loyal man as I was. 
Whether he rM;arded me disloyal, and him- 
self too, or whether he regarded us both 
loyal, I can not say. 

CrM^-^xamined hy Assistant Judok Adyooatb 

BUBNKTT. 

Since 1862 I have not heard any direct 
expression of opinion from him ; but since his 
negroes have been taken from him, rumor 
says he is not quite so good a Union man as 
he was in the oeginning. That is the gen- 
eral rumor. 

J. C. Thoxpsov. 

For the Defeme, — Jun$ 7. 

By Mr. Aikjev. 

I live at Tee Bee, Prince George's County, 
Maryland. I have known J. Z. Jenkins 
■ince 1861, and have always considered him 
a loyal man. 

Orou-^xamined hy Assistant Judob Adyocatb 

BURNKTT. 

I do not know that I am a competent 
judge of loyalty ; I have always considered 
myMlf loyal, and I think that such has 
been my reputation. I have never desired 
the success of the Southern rebellion, and 
have been all the time on the side of the 
Government 

Da. J. H. Blakdford. 

For the Defense.'^^June 7. 

By Mr. Aikek. 

I am acquainted with J. Z. Jenkins, and 
have regarded him as loyal to the Govern- 
ment of the United States. I never heard 
him express any disloyal sentiments ; and at 
the begmnine of the war, he was generally 
avoid^ by tnose who were not thoroughly 
in favor of the administration. Mr. Jenkins, 
I know, supported the opposition candidates 
to the Democracy. 

I know Andrew K^llenbach; he is a 
Democrat^ and has always acted with the 
Democratic party. 

Wm. p. Wood. 

For the Drfen»e, — June 5. 

By Mr. Clampitt 

I am at present Superintendent of the Old 
Capitol Prison. I know J. Z. Jenkins, and 
have been intimately acquainted with him 
ior five yeara In 1860 and 1861, Mr. Jen- 
kins was counted as one of the most reliable 
Union men in that district, and I know that 
«p to 1862 he labored himself, and niged 
his friends to labor, and spent his means 
freely, to keep the State of Maryland in the 
Union. In 1862 and 1863, 1 understood that 
he came to this city to obtain voters who 



had led the State of Maryland, but who had 
not lost their residence, to return to Mary- 
land to vote the Union ticket 

I do not know of my own knowledge, hat 
it was generally understood by those acting 
with the administration, that after the first 
battle of Bull Run, Mr. Jenkins procured a 
United States flag and hoisted it in his 
county, and that, when certain rebel sym- 
pathizers threatened to haul it down, he 
gathered a band of from twenty to thy Union 
men, and stood by it all night to protect it 
I believe Mr. Jenkins to be a loyaf man. I 
never heard him utter anv sentiments against 
the Government of the United States, but he 
is very bitter on the administration on ac- 
count of the negroes. Outside of this, I 
believe him to be a truly loyal man. The 
people down there, who, in the early part of 
the war, acted with the administration, are 
now dissatisfied with it on account of its 
action on the subject of slavery, and there is 
scarcely a single friend of the administration 
in that county now. 

I never heard him express any desire for 
the success of the South ; but I have heard 
him express himself very positively the other 
way. Mr. Jenkins is now under arrest at 
the Old Capitol Prison, but I do not know 
what for. 

i}ro99-^X€amned by the Judgb Adtooaivl 

Q. Do you not reg^ard such bitter hoetiUty 
to the Government, in a civil war like thil 
as in the interest of the public enemy, and 
therefore disloval? 

A. Lately I have not considered him sound 
on the subject, and have had very little to 
do with him, except on account of former 
friendship in past times. I thought then he 
was as loval as any man in the county, and 
regarded him as such, and treated him as a 
friend ; but at the last election he voted for 
Harris, and was in with these other parties, 
and I did not like that state of affairs, and 
hence had not that political confidence in 
him that I had previously. 

Miss Anna E. Sxtrbatt. 

For the Defense.— May 30. 

By Mr. Aiksk. 

I was arrested on the 17th of April, and 
have since been confined at Carroll Prisoo. 

I have met Atierodt, the prisoner at the 
bar, at our house in Washington Ci^. I do 
not think he remained over nicbt bat oaoa. 
He called very often, and askecTfor that nan 
Weichman. He was given to understand 
that he was not wantM at tha house; b* 
said she did not care about having atrangoai 
there. The last time Atserodt was tMVt, 
Weichman engaged the room for him, aiwl 
asked ma to allow him to stay there all ni|^ 
They were sitting in the parlor, mud umA 
several signs over to each other. WeiohiMa 
and he then left the room, mud p rwsa t jif 
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Weichman cune iMick and asked ma if she 
would have any objectiona to Atzerodt re- 
mainiDff there that night; that he did not 
feel at home at an hotel. After thinking for 
tome time, ma eaid, " Well, Mr. Weichman, 
I haTo no objectiona" Mr. Weichman was 
a boarder at mj mother's house, and was but 
too kindly treated there. It was my mother's 
habit to sit up for him at night, when he was 
out of the house; she would sit up and wait 
lor him the same as for my brother. 

Payne first came to our house one night 
after dark, and left rery early the next morn- 
ing. That was not long after Christmas. 
Some wedcs afterward, he came one night 
when we were all m the parlor. Weichman 
went to the door and brought the gentleman 
m, and I recognised him as the one who had 
been there before under the name of Wood. 
I did not know him by the name of Payne at 
all I went down stairs to tell ma that he 
waathercL^ She was in the dining-room. She 
said she did not understand why strange per- 
sons should call there, but she supposed their 
olgeet waa to see my brother, and she would 
treat them politely, as she was always in the 
habit of treating every one He called two or 
diree times after that — perhaps the same 
week, or two weeks after — I can not say 
exactly. On this risit, as we were sitting in 
the parlor, he said, *' Mr& Surratt, if you have 
DO objection, I will stay here to-night; I in- 
tend to leave in the morning." And I believe 
be did leave the next morning. 

I have met John Wilkes Booth at our 
hoaaeL The last time he was there was on 
Friday, the 14th, I think; I did not see him ; 
I beani he had been there. 

Mj mother went to Surrattsville on the 
Friday of the assassination, and I think her 
cania^ vras at the door at the time Mr. 
Booth called. I heard some one come up 
the atcpa as the buggy was at the door, and 
na waa ready to start Ma had t>een talk- 
iDg about going during the day, before Booth 
eame, and perhaps the day before; she said 
ihe waa obliged to go on some business in 
regard to some land Mr. Booth only staid 
i very few minutes. He never staid long 
when he came: 
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T1»i picture belonged to me ; it was given 
b uie 1^ that man Weichman, and I put a 
ilMtogiAi^ of John Wilkes Booth behind it 
1 went with Mise Honora Fitspatrick to a 
iifmiTfan gaUery one day to get her picture; 
wteawMOie i^otographs of Mr. Booth there, 
Mid, being aeanainted with bim, we bought 
npe And took them home. When my 
brother eaw them, he told me to tear them 

a Mid throw them in the fire, and that, if I 
moH, he wonkl take them ftom me. So I 
I owned photographs of Davis, 
Beaaregaro, Stonewall Jackson, 
peifapa a few other leaders of the rebel- 




lion. My father gave them to me before his 
death, and I prize them on his account, if on 
nobody else's I also had in the house pho- 
tographs of Union Generals— of General 
McCIellan, General Grant, and General Joe 
Hooker. 

The last time I saw my brother was on 
Monday, the 3d of April; I have never seen 
him since. He may have been on friendly 
terms with J. Wilkes Booth. Mr. Booth 
called to see him sometimes. I never asked 
bim what his friendship was to Booth. One 
day, when we were sitting in the parlor, Booth 
came up the steps, and my brother said he 
believed that man was crazy, and he wished 
he would attend to his own business and let 
him stay at home. He told me not to leave 
the parlor, but I did. 

Assistant Judge Advocate Bitrnbtt. Miss 
Surratt, you ougnt to be cautioned here, that 
the statements or conversations of Mr. Sur- 
ratt, or Mr. Booth, or your mother, are not 
competent testimony. You should state sim- 
ply what was done, and not give the state- 
ments of the parties; and the counsel ought 
not to ask for such statementa 

Mr. AiKBN. [To witness.] In giving your 
evidence you will avoid giving statements 
that you heard your brother make, and the 
language he used. State only what you 
know, as far as your knowledge goea 

My brother was at St Charles's College, 
near Ellicott Mills, Maryland, in 1861; but 
he was not a student of divinity. He was 
there, I think, three scholastic years, and 
spent his vacations, in August, at home. 
During the time he was not at home for 
vacation he was at college. 

I never, on any occasion, heard a word 
breathed at my mother's house of any plot 
or conspiracy to assassinate the President of 
the United States; nor have I ever heard 
any remarks in reference to the assassination 
of any member of the Government; nor did 
I ever hear discussed, by any member of the 
family, at any time or place, any plan or 
conspiracy to capture the President of the 
United States. 

My mother's eyesight is very bad, and she 
has often failed to recognize her friends. She 
has not been able to i^ad or sew by gaslight 
for some time past I have often plagued 
her about getting spectacles, and told her she 
was too young-looking to wear spectacles 
just yet; and sue has replied that sne could 
not read or see without them. 

By Ma. EwiHO. 

My brother left college in 1861 or 1862, the 
year my fkther died. I was at school at 
Bryantown from 1854 until 1861; I left oa 
the 16th of July. Surrattsville, where we 
formerly resided, is on the road betweeu 
Washington and Bryantown. 

I never saw Dr. Samuel Mndd iu my 
mother^s house in Washington. 
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BeoalUd for the Drfense, — J%uu 7. 
By Mb. Aikbk. 

IRatymlttinf to the witnen the card oont*lBing the arms 
or the 8Ute of Yixgiiiift, with the motto ** fife mrnpe r 

I recognize that card; it belongs to me, 
and was given me by a lady about two and 
a half years ago. 

By Mb. Ewino. 

We commenced moving from Sarrattsville 
to tlie house on H Street about the 1st of 
October last; I went there myself about the 
iirst week in November. We have occupied 
no other house in Washington. 

I have never seen Judson Jarboe at our 
house ; he never visited the house at all. I 
have seen him pass in his bu^gy in the coun- 
try, but I have never seen him to speak to 
him. I never saw Dr. Samuel Mudd at my 
mother's house in the city, nor heard of his 
being there. 

Miss HONOBA FiTZPATBICK. 

For the Defense, — May 25. 
By Ma Aiken. 

I boarded at the house of Mrs. Surratt, on 
H Street, from the 6th of October last till I 
was arrested. I met the prisoner Payne at 
breakfast one morning, I tnink in March or 
April last I have seen him there twice; 
the last time was in March. 

I know the prisoner, Atzerodt I have 
seen him at Mrs. Surratt's, but I do not know 
in what month. He only stayed there a 
short time; I think Mrs. Surratt sent him 
away. I occupied the same room as Mrs. 
Surrattf and Miss Surratt slept in the same 
room for a time. 

[The picture, ** Horning, Noon, and Night/* wai exhib- 
ited to the witness.] 

I know this picture; it belonged to Miss 
Surratt, and was kept on the mantle-piece, 
but I do not know of any photograph placed 
behind it I bought a photograph of J. 
Wilkes Booth, and took it to Mrs. Surratt's 
house; Miss Anna Surratt also boueht one. 
The last time I saw Mr. Booth at Mrs. Sur- 
ratt's was on the Monday before the assas- 
sination. John Surratt had left a fortnight 
before, and I never saw him afler. 

I am acquainted with Louis J. Weichman ; 
he was treated in Mrs. Surratt's house more 
like a son than a friend. 

Mrs. Surratt has complained that she could 
not read or sew at nignt on account of her 
si^lit I have known of her passing her 
friend, Mr& Kirby, on the same side of the 
street, and not see her at all 

Qro49-examined by the Judge Advocate. 

The photographs of Stephens, Beauregard, 
^nd Davis did not belong to me. 



BeealUd far the D^ense.'-^uns 0. 
By Mb. Aikek. 

I was at communion with Mra. Surratt on 
Thursday morning, the 13th of April I waa 
present at the time of Payne's arreat at Mrs. 
Surratt's house. I did not recognize him at 
the house, but 1 did at General Augurs 
office, when the skull-cap was taken off his 
head. 

I know Mrs. Surratt's eyesieht is defective ; 
I have oilen threaded a needk for her when 
she has been sewing during the day, because 
she could not see to do it herself, and I have 
never known her to sew or read by gaslight 
I never saw Judson Jarboe until I eot ac- 
quainted with him at Carroll Prison. I never 
saw Dr. Samuel Mudd at Mrs. Surratt's 
house, and never heard his name mentioned 
there. 

Crots-ezamined by Assistant Judob Adyooatb 

Bubnbtt. 

When we were at General Augur's head- 
quarters, Mra Surratt was taken in another 
room. Payne was down behind the railing, 
in the room in which Miss Surratt, Miss 
Jenkins, and myself were. The onl^ time 
that Mrs. Surratt was in the room with us 
was when Miss Surratt gave way to her feel- 
ings, because some one suggested that this 
man Payne was her brother, John H. Somtt 
I do not remember that Mrs. or Miss Surratt 
said there that they had never seen that 
man before. Miss Surratt remarked that 
that ugly man was not her brother, and she 
thought whoever called him so was no gen- 
tleman. He had his cap off at that time: I 
did not hear her deny that she had ever seen 
him. 

I do not remember whether the officers 
called Mrs. Surratt out to see Pavne at the 
time of his arrest at the house; I remained 
in the parlor all the time. 

Mrs. Eliza Holaban 

For the Defense, — May 25. 

By Mr. Aiken. 

I boarded with Mrs. Surratt from the 7th 
of February until two days afler the assas- 
sination. I know the prisoner at the bar 
who called himself "Wood," [Payne;] I 
saw him at Mrs. Surratt's in February, and 
the second time, I think, about the mid.dle of 
March. He was introduced to me as Mr. 
Wood, but I never exchaneed a word with 
him on either visit I asked Miss Anna Sur- 
ratt who he was, and she said he was a Mr. 
Wood, a Baptist minister. I said I did not 
think he would convert many souls; he did 
not look as if he would. He was there but 
one night on his first visits and on the sec- 
ond, two or three days, I think ; it was aAer 
the inauguration. I have seen the prisoner 
Atzerodt at Mrs. Surratt's, though 1 nefsr 
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he&rd of him by that name; he called him- 
self, and the younc ladies called him, " Port 
Tobacco.*' I saw him come in at times, and 
he dined there once or twice: I heard Mrs. 
Surratt say she objected to Mr. Atzerodt; she 
did not like him, and that she would rather 
he did not come there to board. I can not 
say that I was intimate with Mrs. Surratt; 
I liked her very much ; she was a Tery kind 
lady to board with ; but I was more intimate 
with her daughter than I was with her. 

Q. In all the time you boarded in her 
house did you ever hear Mrs. Surratt say an^ 
thing with reference to the existence of a 
conspiracy to assassinate the President ? 

AjBsistant Judge Advocate Bikoham ob- 
jected to the question. The law so hedges 
about this matter of crime that those who are 
charged with it are never permitted to prove 
their own declarations in tneir own favor, be- 
cause, if it were so, the ^eatest criminal that 
ever cursed the earth and disgraced our com- 
mon humanity could make an abundant 
amount of testimony out of the mouth of the 
most truthAil people living. 

Hr. AiKBV replied, that if the witness had 
heard Mrs. Surratt make any remarks with 
reftrence to a conspiracy, and disclosed to her 
AUT knowledge of that fact, it would be val- 
oable evidence on the part of the Government, 
and it would be just as valuable to the defense 
if the did not 

The question was waived. 

I have seen John Wilkes Booth at Mrs. 
Surratt's three or four times. When he called, 
he spent most of his time in company with 
ICxB. Surratt, I believe ; he would ask for Mr. 
John Surratt, as I understood ; if he was not 
there, fbr Mra Surratt 

Mra Surratt's eyesight was defective. I 
never saw her read or sew afler candlelight. 
I*went to Church with Mrs. Surratt during 
Lent ver^ often; she was very constant in 
her religious dntiea 

I have not seen John Surratt since early 
in March, when he was last at home. 

Gkorgi B. Woods. 
^or the D^enie.—Ifay 25. 

I reside in Boston. I have been in the 
hftbit of seeing, in Boston, photographs of 
the leaders of the rebellion exposed for sale, 
the same as Union celebritiea 

Q. Have you not seen them in the pos- 
Mosion of persons supposed to be loyal ? 

Assistant Judge Advocate Bivoham ob- 
jected to the question as immaterial 

Mr. Aim waived the question. 

Auaumri S. Howell. 

Fbr the Defense. — May 27. 

My name la Afigustus HowelL I first be- 
came acquainted with Mrs. Surratt and John 
H. Soiratt iU>out a year and a half ago, at Sur- 



rattsville. I was present one evening, when 
she handed me a newspaper to read for her ; 
and I called one evening at her house, about 
the 20th of February, and, although the gas 
was lit in the hall, she failed at first to 
recognise me 

I met Louis J. Weichman once at Mrs 
Surratt's; I remained there two days or more. 
I had no particular business, and I went to 
Mra Surratt's because I knew them, and 
because it was cheaper than at an hotel. 

When I saw Mr. Weichman I showed him 
a cipher, and how to use it Weichman then 
made one himself. 

[The dphor (band amons Booth*! eflteta wm exhihited 
to the witneM.J 
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The cipher I showed to Mr. Weichman 
was the same as thia 

Q. Did Mr. Weichman at that time give 
ou any information in regard to the num- 

r of prisoners that we hiul on hand ? 

Assistant Judge Advocate Bingham objected 
to the question, inasmuch as Mr. Weichman 
was never asked any question in relation to 
that matter in his cross-examination. 

The Question was waived. 

I bad some conversation with Mr. Weich- 
man with respect to his going South; he 
said he would like to go South, or intended 
to go South. 

Q. Did he say any thing, in connection 
with his wishes to go South, of his sympa- 
thies? 

Assistant Judge Advocate Bingham ob- 
jected to the question, inasmuch as Mr. 
Weichman had not been asked, on his cross- 
examination, whether he had stated any thing 
to Mr. Howell about his sympathies at that 
time and place. 

The question was waived. 

Mr. Weichman said he would like to fo 
South with me, but he was not ready, he said, 
to go at that time; but as soon as he got his 
business arranged he was going. He asked 
me if I thought he could get a position in 
Richmond ; I told him I did not know whether 
he could or not, as the wounded and invalid 
soldiers generally had the preference in the 
offices there by an order of the War Depart- 
ment He told me that his svmpathies were 
with the South, and that he thought it would 
ultimately succeed. I believe he said he had 
done all he could for that Government — re- 
ferring to the South. We had some conver- 
sation in regard to the number of prisoners 
on hand, and he stated to me the number of 
Confederate prisoners the United States Gov- 
ernment had on hand, and the number they 
had over that of the Confederate Government. 
I doubted it at the time, but he said it would 
not admit of doubt; that he had the books 
in his own office to look at 

In that conversation, I think, Mr. Weich- 
man said he had done all he could for the 
South; he expressed himself as a friend of 
the South, as a Southern man or a secesh 
sympaUiiser would. 
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Q'ou'^xamifud by Assistakt Jvdoi Adyogatb 

BmunsTT. 

Before the war, I resided principallj id 
Prince G^eorge's CouDty, Md. ; for aoout two 
yeara, off and on, I have lived in King 
George County, Va. 

Q. What has been your business for the 
last year and a half? 

Mr. Aiken. I object to the question. In 
the examination in chief, the witness was 
asked nothing at all with reference to his 
business, one way or the other. I do not 
object to his stating it, if he wishes to do so, 
but I do not think it is relevant 

Assistant Judge Advocate Burnett. The 
Court has the right to know the status of the 
witness. We have a right to know whether 
his employment was loyal or disloyal, and 
whether that fact was known to the family 
of Surratts. It is always competent to give 
to the Court the full status of the witness 
during the time about which he testifies. It 
is but the ordinary course of cross-examina- 
tion. 

General Wallace. I should like to hear 
the reason of the objection. 

Mr. Aiken. It is objected to, first, because 
no question was asked the witness in the ex- 
amination in chief, in reference to what his 
business has been ; and, secondly, because it 
is entirely irrelevant to the issue now before 
us, in every way and shape. 

The Commission overruled the objection. 

Kr. Aiken. I now object to the witness 
answering the question. He is not obliged 
to do so, if his answer will tend in anv way to 
criminate himself as to any thing in which 
he has been engaged ; and if he does not 
wish to answer the question, he has the privi- 
lege not to do it 

Assistant Judge Advocate Burnett. If it 
is placed on the ground of personal security, 
if the witness claims that privilege at the 
hands of the Court, he can make that claim, 
and I will not press that portion of the ques- 
tion. [To the witness.] It is your right, and 
I apprise yon of it now, to claim protection at 
the hands of the Court asainst any matter 
that will criminate yourself. 

WiTNBsa I have had no particular occu- 
pation since I came out of the Confederate 
army. I was in the First Maryland Artillery 
of the Confederate service, during the first 
year of the war, up to July, 1862, I believe. 
Since then I have not been employed in any 
particular business. I have been to Rich- 
mond occasionally. Sometimes I went once 
a month, sometimes once in two or three 
months. I do not think I have been but 
twice the last year. I was there in Decem- 
ber, and again in February, I think. Some 
one might have gone with me in December, 
but I do not remember who it was. In Feb- 
ruary, some half dozen accompanied me, but 
they were (>rincipally fVom the neighborhood 
/a the coaatjr, I Jbad no particular business 



in Richmond but to see some friends, and to 
get some drafts. Our Maryland bo3r8 gen- 
erally sold drafts, and I used to go down 
to Richmond occasionally to bay orafta for 
them. 

Q. On whom did you buy drafts? 

A. That would be implicating others, and 
I do not wish to answer that question. 
Any thing relative to myself I will answer 
willingly. 

Assistant Judge Advocate Burnett. Pro- 
jection on the stand only applies to yourself, 
not to others. 

Witness. They were upon some of my 
friends in Maryland. They were not upon 
any of the accused, or any person in Wash- 
ington. I never carried any dispatches in 
my life. 

I have been at Richmond about half a 
dozen times since I have known the Surratts. 
I can not say that I was known to my 
friends as a blockade-runner. 

My name is Augustus Howell ; that is my 
correct name. I generally write my name 
A. S. HowelL *' S^' stands for Spencer. My 
friends call me Spencer, but I seldom use 
the *'S" in my name. 

The cipher I showed to Weichmann I 
learned out of a magician's book. I have 
been acquainted with it for six or seven 
years. 

I never met a person by the name of Mrs. 
Slater at Mrs. Surratt's house. I met a ladr 
by that name in Washington, about the 2(Ha 
or 22d of February, and had some oonver- 
sation with her in front of Mrs. Surratt's house; 
We went to Virginia together. John H. Sur* 
ratt was with her in the buggy. I met Mrs. 
Slater in Richmond about uie last of Feb- 
ruary. It was soon after I saw her in front 
of Mrs. Surratt's house, that I met her in 
Richmond. 

I staid about two days and a half at Mrs. 
Surratt's in February. I told them that I 
had been to Richmond. I do not know that 
they knew my businesa I had some con- 
versation with Mrs. Surratt, and judged she 
knew I was from Richmond. I think Atze- 
rodt was at Mrs. Surratt's house during the 
time I was there, but I never saw Payne. 

I used to meet Dr. Mudd occasionally, 
when I was at Bryantown. He never sent 
messages by me to Richmond, nor did I 
bring any back to him. I was at his house 
about a year ago, but never made it a stop- 
ping-place. I had lost a pistol which I leifl 
at a nouse in Bryantown, and I asked him 
to go there and get it for me, but he did not 
I was going up into the country, and did not 
miss the pistol until I was passing Dr. Mudd's 
place. It was because his house was the 
nearest that I went in and asked him to get 
it for me. 

I brought one draft from Richmond, from 
young Marriott, in Prince George's County, 
Marvland, for his sister, of $200. and for whiui 
I paid at the rate of |800 of Confederate fw 
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t United Stalca money. Another from 
ToJBon, which I have not yel collected, 
■other from a young mftD Dj the name 
BIT, on his brother in Anne Arandel 



[ quarreled with the Snrratt family, 
le lie vraa loyal and tber were disloyal, 
d 1 know tiiat it was hie intention 



Trom me all I knew for the purpose of 
E me over to the military authoriliea; 
be did not succeed. I never took the 
f allegiance to tbe UnitMl States. 

Bs Mb. Ewino. 
eqaently aaw Dr. Mudd at Bryantown 
tbe war. 1 have never bad any com- 
ition with him, except in regard to that 

Maa Anna Wabd. 
For the HeftMt. — June i 
£y Ur. Aikkk. 
ride at the Female [Catholic] School, 
□th Street, Washington, I have been 
nted with Urs. ^urratt between six and 
rear*. I know Ifrs. Surratt'a eyesight 
lefectite; she has failed to recognize 
the street On one occasion, at her 
I gave her a letter to read, and she 
i it back, sayiMg ehe conld not see to 
ly gasIi^hL I am near-sighted myselr, 
e occasion something was pointed out 
, and I was laughed at for not teeing 
t was pretty close by, and Urs. Surratt 
ked that she supposed I was something 
erself; I could not see; and that she 
d nnder the aamc difficulty. 
ire not been very intimate with Urs. 
t She always bore the character of a 
1 lady and a Christian, as far as my ac- 
aoce with her extended. 



last visit to Urs. Surratt'i house was on 
y of the Bssasei nation. Borne time in 
try or March, perhape, I went to the 
on Honse to aik if there was a vacant 
I did not engage a room; I simply 
hereto ask if there was a vacant room. 
nothing about its being for a delicate 
Doan, for I did not known for whom it 
■tended. I have met Mr. Weichman, 
idshan, and Ur. Booth at Ui«. Surratt' s, 
' Dot know that 1 ever met any of the 
em at the bar there I can not see them 
tough to know them, but do not think 

ceived two letters from John H. Sur- 
«et-marked Uonlreal, C. E., for bis 
r. I do not recollect the date of the 
received; it was probably one or two 
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days before the second, and that I receiTed 
on the day of the assassination; it was that 
which took me to Kra. Surratt'a on that day. 
lie indoMd them in letters to me. I answered 
hie lettaiato me, and left them with hia mother, 



Bit. B. F. Wion. 

F«T the B^emc—May 25. 

Bt/ Uk Aikek. 

I ain Preaident of the Qontaga College, F 
Street, between Ninth and Tenth. It ia aboat 
t«n or eleven years since I became acquaioted 
with Ura Uary E. Surratt I knew her weH, 
' and 1 have always heard eveiy one speak very 
highlf of her character as a lady and as a 
Cliria'tian, During all this acquaintance, noth- 
ing baa ever come to my knowledge respecting 
her character that could be called unchristiacL 

Q, Is there an institution in thecityofBicli- 
roond for theological aludiesT 

Assistant Judge Advocate Bixoham. I ob 
ji^ct 10 that question as wholly immaterial. 
What is the necessity of inouinng into thatT 
You might aa well ask whether it waa an 
ociHgoo or not; whether it waa two etoriea 
or forty stories high. If immaterial questions 
wtre allowed to be asked and answeia ob- 
tained, and the witnesses contradicted, the 
cafic would never end, if the Court lived to be 
ar^ ulil as Uethusalah, provided a snccessioD 
of t'oiinsel could be obtained to keep up the 
iin. Wharton's American Criminal Law, p. 
-i:i4, secUon 817, saja : " The credit of a wit- 
tii^Bs may be impeached by proof that he has 
tiuidc Btatementa out of court contrary to wha't 
iie linsteetifled at the trial. But it is only in 
«iicli matters as are relevant to the issue that 
tlie H'itneas can be contradicted. Therefore, 
a witness can not be examined as to any dis- 
tinct collateral fact irrelevant (o the issue for 
tiic purpose of impeaching hie testimony after- 
wnrd by contradicting his Btatementa" 

Mr. AlKKM said he would recall the recol- 
lection of the learned Assistant Jndge Advo- 
cate to the fact that the answer of Mr. Weicb- 
mun was on the record that he was a stu- 
dent of divinity, and that be desired to go to 
Richmond to continue bis studies there. Mr. 
Weichman was interrogated as to these 
points, and the foundation was thus laid for 
impeaching his credibility as a witneaa. 
Those questions to the witness now on the 
BtanJ (which I have a right to put) are for 
tlmt very purpose. 

(jeneral WuucB. The witness Weichman 
did not state that there waa a theological 
academy, or any thing of that Idod, in Rich- 
Mr. AuEK. He said (Lat he belonged to 
that diocese, and wanted to go to that Uiocese 
to linish his studies. 

The Judge Advocate. He said nothing 
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wished to go there for the parpoee of eontinu- 
in^ his theological etodiea 

Mr. Aiunr. The inference was, if he was 
going to complete his theological studies, that 
there was a school there. 

Assistant Judge AdTocate Binghav. You 
do not propose to contradict inferences I sup- 
pose? 

The Commission sustained the objection. 

Orost-examined by the Judge Advocate. 

I have a personal knowledge of her gen- 
eral character as a Christian, l)ut not of her 
character for loyalty. My visits were idl 
short, and political affairs were never dis- 
eossed; I was not her pastor. I first became 
acquainted with Mrs. Surratt from having 
had two of her sons with me. I have seen 
her perhaps once in six weeks. I can not sav 
I remember hearing her utter a loyal senti- 
ment since the beginning of the rebellion; 
nor do I remember hearing any one talk about 
her as being notoriously disloyal before her 
arrest 

Bey. Francis K Botlb. 

For the Defense, — May 25. 

By Kb. Aikbt. 

I am a Catholic priest Ifv residence is at 
St Peter's Church. I made the acquaintance 
of Mra Mary £. Surratt eight or nine years 
ago, and have met her perhaps three or four 
times since. I have heard her alwave well 
spoken of as an estimable lady, and never 
heard any thing to her disadvantage. I have 
sever heard her utter any disloyal sentiments. 

Cross-examined by the Judge Advocate. 

I have never heard much of her sentiments, 
and do not undertake to say what her reputa- 
tion for loyalty is. 

Kbv. Charles H. Stonestrebt. 

For the Defense, — May 25. 

By Mr. Aikek. 

I am the pastor of St Aloysius Church in 
this city. I first became acquainted with 
Mrs. Mary E. Surratt twenty years ago. 1 
have only occasionally seen her since. Dur- 
ing the last year or two, I have scarcely seen 
her. I have always looked upon her as a 
proper Christian matron. At the time of my 
acquaintance with her, there was no question 
of her loyalty. 

Cross-examined by the Judge Advocate. 

I do not remember having seen Mrs. Sur- 
ratt, though I may have done so transiently, 
since the commencement of the rebellion ; 
and of her character for loyalty since then 
I know nothing but what I have read in the 
papera 



Ret. Peter Lanihak. 

For th$ D^en*e.—May 26. 

By Ma Amw. 

I am a Catholic priest, and reside near 
Beantown, St Charles County, Maryland. I 
have been ac()uainted with Mr& Mary £. 
Surratt, the prisoner at the bar, for about 
thirteen years; intimately so for about nine 
years. In my estimation, she is a good 
Christian woman, and highly honorable. I 
never heard her on any occasion express 
disloyal sentimenta 

Cross-examined by Assistant Judge Advocate 

BlKGHAK 

Mrs. Surratt's character in her neighbor- 
hood is that of a good Christian woman. I 
have conversed with her since the rebellion 
in regard to current events and public affairs, 
and do not remember having heard any 
expression of disloyal sentiments, and I have 
been very familiar with her, staying at her 
house. I do not remember having heard her 
reputation for loyalty spoken of. 

Rev. N. D. Young. 

For the Defense,— May 26. 

By Mr. Aiken. 

I am a Catholic priest; I reside at the 
pastoral house of St Dominick's Church, oa 
the Island, on Sixth Street, in WashiogtOB 
City. I became acquainted with Mra. Mary 
R Surratt about eight or ten years aga My 
acquaintance has not been intimate. I hsve 
occasionally seen her and visited her. I had 
to pass her house about once a month, and 
generally called there — sometimes staid an 
hour. Her reputation, as far as I have 
heard, is that of a Christian lady, in every 
sense of the word. I have heard her spoken 
of with the greatest praise, and never heard 
any thing of her but what was highly favor- 
able to her character. She never expressed 
any disloyal sentiments to me. 

Cross-examined by the Judge Advocate. 

I never heard her speak upon current 
events in any manner, loyal or disloyal. 

William L. Hotle. 

For the Defense. — May 26. 

By 'Mr, Aiken. 

I reside on Missouri Avenue, Washington. 
I am not particularly acquainted with Mra 
Surratt I have a store acquaintance only ; 
I know nothing of her, and have heard 
nothing against her. I never heard her 
express any disloyal sentiments ; I never had 
any political conversation with her. 

I know John H. Surratt bv sight I last 
saw him in this city about the end of Feb- 
ruary or the b^inning of March. Joft 
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prior to the araft I saw him in the Btore. In 
appearance he is rather delicate looking; 
tall, about six feet in higbt, of light complex- 
ion, and aboat twenty-two or twenty-three 
^ears of age. I think he had neither goatee 
lor moustache when I saw him, though I 
(rill not be positive. 

Vrosa-examined by Assistant Judge Advocate 

BoroHAM. 

I never heard Mrs. Surratt utter any politr 
cal sentiment, loyal or disloyal ; it was only 
IS a customer that I knew her. 

John T. Hoxton. 
For the Defense. — JMne 13. 



By Mb. Aiken. 

I have resided in Prince Geoirge's County, 
((aryland, about a mile from Surrattsville, 
or tnc last forty-five or ^fly years. I have 
Lnown Mrs. Mary £. Surratt for a number 
)f years, but mostly since she came to reside 
D our neighborhood, about ten or twelve 
'cars ago. Since the rebellion I have not 
aet her very frequently. Of late years I 
lave ffone from home but little ; I have not 
isited her house often, and when there I 
lave staid but a short time. I never had 
Ay conversation with her on political sub- 
ects. Her reputation in the neighborhood, 
8 a truthful. Christian, kind lady, is very 
ood, I believe. I never heard any thing to 
be contrary. 

I am very well acquainted with J. Z. 
enkiha He was a good Union man up to 
862, I think. At the election of that year 
e was arrested, and since then I have under- 
kood that he had secession proclivities. I 
elieve that he once assisted in defending the 
Inion flag with arms in his handa Mr. 
enkfns was a good Union man two years 
go, bat I have known ver^ little of him 
ince that time. The report m the neighbor- 
ood is, that he is not at this time a very 
>yal man. I have never known of Mr. 
enkins committing a disloyal act, nor have 

heard from him an expression unfriendly 
> the Government, during the past two years. 

I know the Rev. W. A. Evana There is 
o Presbyterian Church in Prince George's 
ounty tliat I know of. I can not exactly 
\j what is the reputation of Mr. Evans in 
lat neighborhood for veracity. Mr. Evans 
as impeached some years aeo. 

Assistant Judge Advocate SiNOHAM. You 
eed not state that 

Q. From your knowledge of his character 
nd his reputation, woula you believe him 
a oath where any of his interests were 
iTolved? 

Assistant Judge Advocate Binoham ob- 
scted to the question. The witness should 
rst state whether he knew the general repu- 
ition of Mr. Evans for truth among his 
euhbora. ^ 

<^ Are ^a aoqoainted with the reputimon 



of the Rev. Mr. Evans in your community— 
in your neighBorhood? 
A. No, except by rumor. 

By Assistant Judge Advocate Binqhah. 

Q. In Evans's neighborhood? 
A. Evans kept school in the neighborhood 
where I live, some ten or twelve years. ago. 
Q. The question is as to his reputation now. 
A. I know nothing of his reputation now. 

By Mr. Aiken. 

Q. Has his reputation in his neighborhood, 
and where he has taught school, been noto- 
riously bad? 

Assistant Judge Advocate Binoham. I 
object to any such question. The witness 
has disclosed the fact that he does not know 
what the present reputation of Mr. Evans 
among his own neighbors for truth and verac- 
ity is. The law, in its humanity and in its 
justice, has said that no man called into a 
court as a witness shall be put upon trial for 
every act of his life; the question is as to his 
general reputation at the time he appears as 
a witness. Now it is proposed to go back 
ten years. It is supposed m law that in ten 
years a man can live down a slander. 

The question was waived. 

[See tettlmony of BeT. W. A. Sraiu, ]wge 174.] 

William W. Hoxton. 

For the Defense, — June 13. 

By Mr. Aiken. 

I reside about a mile from Surrattsville, 
in Prince George's County, Md. I have 
known Mrs. Surratt, the prisoner at the bar, 
for about twelve yeara She has always been 
looked upon as a verv kind lady — to the sick 
especially — and a church-going woman. I 
have seen her very oflen during the last four 
or five years, and never heard her utter a 
disloyal word. 

I am acquainted with J. Z. Jenkins; he 
lives about a mile and a half from me. He 
was the strongest Union man I ever saw when 
the war broke out ; but I have heard that he 
changed when he lost his negroes, though I 
never heard him say any thing disloyal when 
he lost them, and I have never heard of any 
disloyal or overt act of his against the Gov- 
ernment 

Rachel Semus (colored.) 

For the Defense, — June 13. 

By Mr. Aiken. 

I have lived at Mrs. Surratt's house for six 
years; was hired to her by Mr. Wildman. 
She treated her servants very well all the time 
I was with her; I never had reason to com- 
plain. I remember Mra Surratt has fed 
Union soldiers at her house, sometimes a 
good many of them; and I know that she 
alwavs tried to do the best for them that she 
could, because I always cooked for them 
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She always sare them the best she had, 
and very ofteD sne would give them all she had 
in the house, because so many of them came. 
I recollect her cutting up the last ham she 
had in the house, and she had not any more 
until she sent to the city. I never knew of 
her taking any pay for ik I never heard her 
express herself in favor of the South ; if she 
used such expressions, I did not hear them. 
Her eyesight has been failing for a long time ; 
very often I have had to go up stairs and 
thread her needle for her because she could not 
see to do it; I have had to stop washing to go 
up and thread it for her in the day-time. I 
remember one day telling her that Father 
Lanihan was at the front gate, coming to the 
house, and she said, " No, it was not him, it 
was little Johnny" — ^meaning her son. 

David C. Rbsd. 

RtcalUd for the Defense. — June 3. 

By Ma Aikbn. 

The last time I saw John H. Surratt was 
about half- past 2 o'clock on the day of the 
assassination, the 14th of April last. I was 
standing on the stoop of Hunt & Goodwin's 
military store, and Mr. Surratt was going 
past the National Hotel. I noticed his hair 
was cut very singularly, rounding awav down 



on his coat-collar. I did not notice whether 
he had whiskers or moustache, as I was mora 
attracted by the clothing he had on. His 
appearance was very genteel, remarkably aa 
He did not look like a person just from a 
long journey; his clothing was dean, and 
remarkably nice and genteel. I can not say 
that I have had any connection with Mr. 
Surratt since he was quite a child ; I knew 
him by sight, and we had just a bowing or 
speaking aoquaintanoe as we passed each 
other. ^ 

CfrMs-examined by Assistant Judob Adtooati 

Bingham. 

[A recent and Urfe-alsed photofraph of John H. Surratt 
was handed to the witness.! 

This is a fair picture of John H. Surratt; 
the only thing I notice is that his hair is not 
cut as I noti<^ his on the 14th of April, but 
the shape of the coat, the style in which it Is 
cut, is precisely the same. 

By Mb. Aecbv 

If that picture had been shown to me with- 
out being told it was the picture of Mr. Sap* 
ratt, I do not know that I should recognise it 
if I saw it hanging in a window; but if I 
looked at it and examined it, I should recog- 
nize it as John H. Surratt It is a remark- 
able face. 
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John Ryan. 
For the Prosecution. — June 7. 

I have known Louis J. Weichman about a 
year, not perhaps intimately, but he lias been 
quite friendly and communicative in his con- 
versation with me. As far as my knowledge 
goes, he has always borne a good character 
as a moral young man, and I know nothing 
against his character for truth. I do not be- 
lieve he would tell a falsehood, and I would 
believe him whether under oath or not. 

As regards his loyalty, 1 only remember 
one conversation that distinctly bore on that 
question, and from that conversation my im- 
pression was that he rejoiced at the restora- 
tion of the Union. I have no recollection 
of his ever expressing sentiments that left a 
contrary impression on my mind. 

Cross-examined by Mb. Aiken. 

I was not a visiting friend of Mr. Weich- 
man; our meetings were casual I am a 
clerk in the War Department, but in a differ- 
ent department to Mr. Weichman'a He 
never represented himself to me as being in 
confidential relations to that department as 



a detective. I have never heard any thing 
said against his character relative to monev 
matters, veracity, or any thing of that kind 

Frank Stith. 

For the Prosecution, — June 7. 

I have known Louis J. Weichman in- 
timately for about sixteen montha His repa* 
tation as an honest, truthful man is very good 
indeed, as far as I have heard. I have never 
heard it questioned. We were both in the 
public service, in the same office. His repSr 
tation for loyalty was excellent, and he was 
open and outspoken in his friendship fpr the 
Government He was a member of the vol- 
unteer military organization formed for the 
defense of this city. 

Cross-examined by Mb. Aiken. 

My relations to Mr. Weichman, outside of 
the office, were not very intimate. I never 
heard of his being a detective in the depart* 
ment It mi^ht have b<«n considered thai 
a refusal to .loin that military organixatioB 
w^^M be equivalent to a dismissal from thi 
ofRe. Mr. Weichman did not alwaya 
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tntmloona ftboat tbe offlc«. I eaa nol 
tt ha onl; wore bia blue psnt&Iooiia on 
id ruojr <!&;•, or that he mftde um of 
expreoaiODS on putting tbeni on, &nd 
iatel; reUred to change them for bii 
■ inm when drill was otm. 

Jairs F. Yodno. 
Ihr tlM PrMtottiim.—Ju.nt 7. 
I in Qeueral Heig's office in the 
menL I am intimately ocquaintM 
onie J. Weichman; have known him 
iS6. I was a college claM-mate of hia 
FhiUdelphia High School; we both 
it in 1856. Hb remained at that col- 
* two or three yean, then led and went 
fland to another college. I frequently 
TOTD him, and about eighteen months 
net him in this city, and hare been 
itimate with him since. His reputa- 
an boneet and truthful man is eicel- 
id hia character nitbout any reproach 
K. I bare bad many conversatiDns 
im on political matters, and be was 
most free and unequivocal in hia ex- 
IB of loyalty to the Government. 1 
bim as a very radical, loyal man. 
e and 1 are members of the Union 

Orou-examintd iy Mb. Aikbit. 

re never known bim as a detective in 

plojof tb« QovcrnmenL 

P. T. Bahbfobd. 
Fir tht ProscettUon. — June 7. 
re known Lonia J. Weichman since 
ptember. 1 am a clerk in the War 
uenC, and he was a clerk in another 

of the War Department; he has 
me at ray own rooms. Hig reputation 
grity and truth I have always regarded 
S very good indeed. I have had very 
invcreation with him about political 
I, and am not competent to give ao 

aa to his loyalty. 

(yo— -examined by Ma. Aikbn, 
Weichman and myself belonged to 
IM military organication, called tlie 
Icpartment Biflea. A refbral to be- 
. member of that organisation I un> 
1 to be et^nivBlent to a dismissal tnia 
I have simply met Mr. Weichman as 

JoBV T. HoLiiHAir, 
For tht Pro*tcuti«n. — June 7. 
BK lh« winter and spHnx, and up to the 
H the aasassi nation, 1 boarded with 
orratt, While there, I saw AUerodt 
tiiDSa, though I did not know bim by 
me; he seeraed to be with John Bur- 
et of lbs tim« I also saw Payne there 



at breakfast The name by which 1 
bim was Wood. John ''" 
I have seen there frequently. 



knew bim t 



s Wood. John Wilkes Booth 



the parlor with Mrs. Sniratt and the 
yunng ladies I never knew the prisoner, 
David £L Herold, to call there. I remember, 
about two weeks before the assassination, see- 
ing a carriage at Mrs. Surratt's door, and a 
person, whom I aflerward learned to be Ura. 
Slater, got into it one morning as 1 was dress- 
ing. Mrs. Surratt was on the pavement talk- 
ing to this person as she was getting into the 
(^arriagCL John Surratt was with this Mra. 
Slater. This was the last time I saw John 
Surratt previoas to the 3d of April The last 
rhne I saw bim was on the ntght of the 3d 
of April, the day on which the news of tbe 
fall of Richmond was received. He knocked 
ai the door of my room at about 10 o'clock, 
alter I was in bed, and wished me to exchange 
gold for greenbacks; and I gave him 
(60 in paper for $40 in gold. He said he 
wnnted to go to New York, and that be could 
not get it exchanged in time to leave by the 
eiirly train in the morning. 

I never knew any thing of Mrs. Surratt's 
'i(.-rective eyesight while 1 lived with her; I 
do not remember its being alluded to by any 
member of tbe household. 

Oro*t-examined hy Ub, AiXBir. 

At2erodt passed by a nickname when be 
itss at Mrs. Surratt a I was usually from 
home in tbe evening, and therefore can not 
sny whether Mrs. Surratt could read or sew 
by gaslighL I never heard any political con- 

TSation at Mrs. Surratt's, and never beard 



. if Ihad, 
I should have endeavored to prevent it 
£y Ma. SwiHO. 
Mr. EwiHO. I have two or three questions 
to ask tbe witness. It ia not properly a crosa- 
amination; but I propose to treat bim as 
f witness, if there is no objection. 
Assistant Judge Advocate Bubnxtt. The 
r^untleman announces that he desires to ask 
some questions, making tbe witness bia own ; 
na we shall be entitlea to rebut, there is no 
objection. 

: saw or knew of Kr. Jndson Jarboe, 
ly person by the name of Jarboe 
coming to Sin. Surratt's, nor have I ever 
known of Dr. Mudd coming there; I never 
heard his name mentioned. 

Mrs. Surratt's house is on tbe south side 
of H Street, about forty-five feet from Sixth 
SireeL U is the first house from the corner 
f Sixth Street; a brick house, painted 
rab or lead color, with a basement and a 
flight of eight or ten steps up to the fhtut 
ii.ior. 

Q. Will vou state whether Mr. Weichman 
eave himself up after the assassination of the 
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AflsiBUnt Jadge AdTOcate Bubnbtt. You 
need not state that 

Me Ewivo. My inquiry in regard to Mr. 
Weichman is for the purpose of proving acts 
in regard to liim in association with Booth 
and other men connected with the conspiracy. 

1 want to show by his acts at that time that 
he was really a guilty party in the plot to 
kill the President If I show that he was, 
and tliat instead of being indicted he appears 
here turning State's evidence, it will tend very 
much, I think, to impair the value of his 
testimony. It is not the ordinary form of im- 
peachment of a witness by laying the foun- 
dation in his examination for contradicting 
his statements upon the stand. That is not 
the purpose, but it is to show that he occu- 
pied the position of a co-conspirator, and that 
he comes here clearing himself by being a 
Bwifl witness against others. 

Assistant Judge Advocate BiyoHAM. What 
the gentleman calls the act of Weichman 
never can be proved by any human being but 
by Weichman himself He has testified that 
he was taken into custody. Nobody doubts 
it He has testified that he was in custody 
when he was brought on the stand. Nobody 
questions it. It is utterly incompetent for the 
gentleman to prove any thing he said about 
that matter, until he has first laid the foun- 
dation by a cross-examination of Weichman, 
and then it is never competent, except by 
way of contradiction. There is no such foun- 
dation laid, and it is therefore incompetent 
and illegal at any stage of the case, either now 
or any other day. 

The Commission sustained the objection. 

I saw Mr. Weichman the morning after the 
murder; he was a good deal excitecL About 

2 o'clock on that morning, Mr. McDevitt 
and Mr. Clarvoe, detectives of the Metro- 
politan Police, entered Mrs. Surratt's house. 
Mr. Weichman opened the door for them. 
These ofiicers were in the passage when my 
wife woke me up. Whether Mr. Weich- 
man was in bed or dressed when the officers 
called, I do not know. I slept in the front 
room, and he in the back room on the same 
floor. 

Q. Was Weichman then arrested? 

A. I took Weichman down myself to Supers 
intendent Richards. 

Q. When? 

A. In the morning, after breakfast 

Q. When you took him down, did you know 
he was to be arrested? 

Assistant Judge Advocate Bikohah ob- 
jected to the question, and it was waived. 

Q. How did you come to take him down ? 

A. From an expression he made to me. 

AHsistant Judge Advocate Bingham. You 
need not state any thin^ he said. 

Q. Was that expression the expression of 
a wish to be delivered up? 

A. No, sir. 

Assistant Judge Advocate Bingham. You 



need not state any thing about his expres- 
sions. 

By Assistant Jtjdgb Adtooatb Burnett. 

The excitement on account of the assassin- 
ation was very seneral throughout the city. 
It was some wecKS after Mr& Slater bad been 
there that Mrs. Surratt told me the team in 
which John Surratt and Mrs. Slater went 
away was a hired one, and that John was 
then down in the country. When Mr. Howell 
was at Mrs. Surratt's, it might have been 
about the 1st of March ; he remained, I think, 
three or four daya 

Jambs McDbtitt. 

Fw the Prosecution. — June 7. 

On the night of the assassination, I went 
to Mrs. Surratt's house with Mr. Chirvoe, and 
several other ofiicers of the department We 
rang the bell, when a lady put her head out 
of uie window and asked who was there 
We said we wished to enter the house. Ab 
she retired, Mr. Weichman opened the door; 
he was in his shirt, which was all open in 
front; he had his pants on, and was, I think, 
in his stocking feet He appeared as if he 
had just got out of bed. He had time from 
the moment we rang to dress himself to that 
extent We did not arrest Mr. Weichman 
then, but we did subsequently when he came 
to our ofiiice. Mr. Weichman accompanied 
me to Canada; I took him to identify John 
H. Surratt He went with me willingly b 
pursuit of the assassins, and was zealous and 
earnest in performing the part allotted him 
in the pursuit; and though he had every op- 
portunity to escape, he did not I led him m 
Canada when I returned to New York. I 
could not state, from my own knowledge of 
John Surratt's writing, that the entry on 
the register of the St Lawrence Hall is hia 

Cross-examined by Mr. Aiken. 

Mr. Weichman came to our office the 
morning aller the assassination, with Mr. 
Holahan.' Weichman made no confession in 
regard to himself. We did not find John H. 
Surratt in Canada. I saw that he was reg- 
istered on the books of the St Lawrence 
Hall as '*John Harrison, Washington, I). 
C," on the 6th of April, and acain by the 
same name on the 18th of April, but without 
any city or State address. I received the first 
intimation that John H. Surratt would be 
likely to be found in Canada from Mr. 
Weichman. Mra Surratt also told roe, on 
the morning after the assassination, that she 
had received a letter from him on the 14tb, 
dated in Canada We were inquiring for her 
son, when she said she had not seen him for 
two weeks, and that there was a letter some- 
where in the house, which she had received 
from him that day. I asked her for the let- 
ter, but it could not be found. 
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AvDRSW Kallsnbach. 

JFbr the Prosecution. — June 7. 

I reside near Surrattsville, Prince George's 
County, Maryland. On the evening of the 
I7th of April last, I had a conversation with 
yir. J. Z. Jenkins, at Mr. Lloyd's house at 
Surrattsville. He said that I was a liar; that 
he understood I had been telling some lies on 
liiin, and if he found it to be true, he would 

five me the damnedest whipping I ever had. 
fe further said that if I testified against him, 
or any one connected with him, he would 
pive tne a damned whipping. This was said 
m the presence of Mr. Cottmgham and Mr. 
Joshua Lloyd. Jenkins had been drinking, 
but I can not say that he was drunk on the 
occasion. I have known Mr. Jenkins about 
ten years, I think. He has always said in 
mr presence that he was a Union man ; and 
I nave never heard him express an^ disloyal 
sentiments. I can not say what his reputa- 
tion for loyalty is in the neighborhood. 

GrouHxamincd by Mb. Aiken. 

Nothing bad been said, hy me that night to 
induce Jenkins to call me a liar. I have a 
son in the rebel army; he went there of his 
own choice, and without my consent He 
returned about three weeks ago. I judge he 
has been in the rebel army during the war. 
I did not place any restrictions in the way of 
bis 2oing. 

I have lived as a neighbor of Mrs. Surratt's 
for many years. She had never been more 
than neighborly with me and my family, nor 
ills she eiven things to my family more than 
any neighbor will do for another. In politics 
1 have t>een a Democrat all my life. I have 
never expressed any disloyal sentiments, and 
have never said that I wished the South 
voald succeed. 

£. L. Smoot. 
For the Proeeeution. — June 2. 

I live in Prince George's County, Mary- 
imdf about a mile from Surrattsville. I am 
acquainted with J. Z. Jenkins of Surrattsville, 
lim Sormtt's broth'er. He was represented 
IB a Union man during the first year of the 
var, bat after that, by most persons, he was 
looked a'pon as a Southern sympathizer; I 
know of no exception to this among the 
Union men. I never heard his reputation for 
loyaltT talked of much, but I have heard him 
say, I Uiink, he was a friend to the South, 
ami an enemy to the Government during the 
stmggleL 

I know Joeej^ T. Nott^ of Surrattsville. 
On the day after the President's murder, I 
met two Toong men connected with General 
Angoras nead-qoarters, one of whom told me 
that Jobn H. Sarratt was supposed to be the 
man who attempted to kill Jir. Seward. I 
asked Mr. Kott if he conld tell me where 
John Sorrati was; he smiled and told me 



he reckoned John was in New York by that 
time. I asked him why he thought so, and 
be said, " My God ! John knows all about the 
murder; do you suppose he is going to stay 
in Washington and let them catch him ?" I 
pretended to be very much surprised and said, 
" Is that so r He replied, " It is so, by God I 
I could have told you that this thing was 
coming to pass six months ago." Then he 
put his hand on my shoulder and said, ** Keep 
that in your own skin, my boy. Do n t 
mention that; if you do, it will ruin me for- 
ever." The Mr. Nott who said this is the 
Joseph T. Nott who testified here to-day. I 
have heard him speak against the Govern- 
ment frequently, and denounce the adminis- 
tration in every manner and form ; I heard 
him say that, if the South did not succeed, 
he did not want to live another day. 

Croes-examined hy Ma. Aikev. 

I have a brother-in-law named William 
Ward, who was in the Southern army; he 
was brought home under a guard of soldiers. 
I did not, on the occasion of his return, tell 
him that he had done just right, and that I 
wished I had been there to help him. I did 
not express opposition to his coming back in 
any way, nor did I express sentiments against 
the Government and friendly to the South. 
I begged my brother-in-law to take the oath 
and remain at home. 

At the breaking out of the rebellion, I re- 
sided in Charles County, and was a member 
of Captain Cox's military company, which 
was organized before the war. It disbanded 
in the spring of 1861. I withdrew from it as 
soon as a rebel flag was brought and pre- 
sented to it. 

I have known Mr. Jenkins for about tve 
years, I think. I do not exactly recollect 
when I had any political conversation with 
him. The last time I talked with him was 
about the 1st of April last, at Upper Marlboro. 
He came to me and told me that Roby was 
applying for the position of constable in the 
county, and asked me why I did not apply 
for it^ I told him I did not wish it He saiii, 
"You ought to take it to keep Roby from 
getting it;" and he added that he had told 
the Countv Commissioners that if they ap- 
pointed 3tfr. Roby, or any other man of his 
party, he would spend every dollar he had to 
defeat them, if they became candidates for 
any other office. 

I did not vote at the last Congressional elec- 
tion ; I did not know any thing about either 
of the candidates. I have not been an active 
Union man. I have not meddled either wny. 

The conversation with Mr. Nott occurred in 
the bar-room at Surrattsville, on the loth of 
April It was all the conversation we had at 
that time. He did not state what time he 
last saw John Surratt, nor what reason ha 
had to believe him to be connected with the 
aflfkir. Some gentlemen came in while he 
waa talking with me, and he had to wait on 
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the bar. On the next day, Sunday, I comma- 
nicated this remark verballv to General Au- 

fur, Colonel Baker, and Colonel Wells. Mr. 
Fott did not inform me how he knew John 
Surratt was connected with it, and I did not 
ask him. He only said he could have told 
me six months ago that this thing was going 
to happen. I never knew Mr. Jenkins to do 
any tiling disloyal, but he has denounced the 
administration frequently when talking with 
me. I do not recollect particularly to what 
he referred. I have heard many do the same 
so frequently, that I do not recollect what Mr. 
Jenkins said on any particular occasion. I 
never heard any man whom I regarded as a 
loyal man denounce the administration. 

A. V. ROBT. 

For the PrMceution, — June 2. 

I reside close to Surratt8ville,Prince George's 
County, Maryland. Since June 12, 1863, I 
have been enrolling officer. I have known 
J. Z. Jenkins since 1861, but not very inti- 
mately till 1863. Mr. Jenkins's reputation in 
that neighborhood, during the year 1861, was 
that of a Union man ; but since that time he 
has been looked upon as a svmpathizer with 
the South. Since 1862 he has been in the 
attitude of an enemy to the Government, and 
has opposed all its measures. Mr. Jenkins 
took the oath prescribed by the Legislature 
of Maryland, and then voted. 

Cross-examined hy Mb. Aiken. 

The first time I saw Mr. Jenkins was when 
he came to the armory of Captain Mark's 
company, in Washington, of which I was a 
member. Some time between April and July 
of 1861 he came there begging for money for 
some Union man who had been killed. The 
next time I saw him was at my house, when 
he was opposing the nominees of the Union 
party. Dr. Bayne was a candidate for Sen- 
ator; Mr. Sasser was candidate for Clerk of 
the County, and Mr. Grimes for Sheriff. 1 
think Mr. John M. Brook was the disunion 
candidate for Senator; 1 do not know that 
Mr. Brook has been in the rebel army; I 
know that he was South, and staid until he 
came home under the President's Amnesty 
Proclamation. 

I have been living near Surrattsville since 
September, 1863. I have seen Mr. Jenkins 
nearly eveir day. All this time Mr. Jenkins 
has been talking against the Government At 
the April election, in 1864, when we voted for 
a convention to make a new constitution, he 
said he had been offered office under the 
damned Government, but he would not bold 
office under any such damned Government 
He said this before a great crowd at the polla 
I had just objected to his vote. I askecT Mr. 
Jenkins if he would vote for such a man as 
Harris; he said be wanted the South to suc- 
ceed, and he said he would vote for Harris 
against anybody. I consider a man disloyal 



who opposes the acta of the adminiatraiion. 
I never knew of any act of disloyalty on tiie 
part of Mr. Jenkins, except his abase of the 
Government 

•With respect to Mr. Jenkins spending 
$3,000 to sustain the Union and the Govem- 
ment) I do not' think he ever had it to spend. 
I have never heard of his spending any things 
except from his own lips. 

DORLET B. BOBT. 

For the Prosecution. — Jwm 5. 

I have known Mr. J. Z. Jenkins for several 
years. For the last three years he has bees 
one of the most disloyal men in the county. 
It is from personal knowledge of his conduct 
and observations that I pronounce him dis- 
loyal. He got so outrageous Uiat I had to 
apply to General Wallace, at Baltimore, to 
have him arrested. Since that time he has 
behaved himself a little better. He is known 
and recognized in that neighborhood as an 
open and outspoken enemy of the Goven^ 
ment I have heard him curse the President, 
and damn him to all intents and purposes 
He said old Lincoln, the damned old son of 
a bitch, had offered him an office, bat that 
he would not hold office under any soch 
damned creature, or any such damned Qcrr* 
ernment 

Cross-examined hy Mr. Clakpitt. 

I have known Mr. Jenkins for four ix fivt 
years. I was not a resident of the count? 
in 1861 and 1862; I was in 1863. I was 
born in Charles County, and raised in Prinee 
George's; and I have been backward and for- 
ward through there all the time. In 1862 I 
knew Mr. Jenkins very well. I knew him to 
be a Union man till about three years ago 
He was a very strong Know-Nothing, and I 
was a Know-Nothing too. Jenkins aban- 
doned the Union party about three yean 
ago this fall. He lost a neero man ; and it 
seemed that his loyalty to his Government 
only lasted as long as his negro was pro* 
tected. As soon as he lost the negro, he 
abandoned his Union principlea 

Tlfe flag that was raised', and which Mr. Jeo* 
kins is said to have protected, was onderstood 
to be a Know-Nothing flag; a Union flag rsjsid 
by the Know-Nothing party. The Know«No(lh 
ings were generally considered Union men, bat 
there were a good many who, like Mr. Jeo- 
kins, went over to the rebels as soon as then 
was a division of parties. 

There is no suit pending between me and 
any citizen of Maryland ; there is a suit pend- 
ing against my son, Andrew V. Roby. He 
was appointed Deputy Provost Marshal for 
the purpose of carrying out General Schenck'i 
order at the election. He was ordered to have 
every man arrested who interfered with the 
election. This man Jenkins behaved very 
badly at the election. Colonel Baker had a 
company of men there, and my son soggestsd 
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o the Cmptain that Jenkins should be ai^ 
nested. He was arrested, placed on a chair, 
md A bottle of whisky taken from his pocket 
it night I thouffht the poor fellow had got 
K>ber; he looked very penitent, and I su^- 
;e«ted to the Captain that it was not worth 
irhile to take him up to Colonel Bakers, 
hat he should allow him to go; and he 
leted on my suggestion. The suit pending 
)etween my son and Mr. Jenkins is for false 
mprisonment 

By Assistant Judgb Adtooate Bikgham. 

The prosecution against my son is for at- 
emptins to execute the Federal authority. 
Che auUiorities, who have the management 
)i the case, have taken steps to have it re- 
noved to the United States Courts 

WiLLUM A. EvAva. 
For the Prosecution. — June 5. 

I reside in Prince George's County, Md., 
nd am a Presbyterian minister. I was com- 
lelled to leave my Church in 1861 because 
»f my loyalty and devotion to the Union. 
PriDoe George's County is a very disloyal 
mghborhood. 

1 know J. Z. Jenkins very well. He pre- 
eDded to be a loyal man in 1861, as a great 
oany in Prince George's, St Mary's, and 
hose lower counties did, but I never consid- 
Ted him a loyal man, because, if he had been, 
M would have co-operated with me and 
everal others, who were endeavoring to dis- 
hmrge our dutv to our country. His repu- 
ation and conduct since 1861, has been dis- 
oyaL I call him a rebel. His sympathy with 
hfi rebels has been open and outspoken. 

Crou-examined by Mr. Clampitt. 

I have known Mr. Jenkins about fifteen 
"OAra. I lived in the sa(ne county as he did 
a 1861, but because of my abolition procliv- 
tiea, I was not, at times, permitted to remain 
D the county or the State. There was a writ 
lat for me in 1861, and 1 was only permitted 
o Tiait my house in secrecy. Everybody 
hat knows Mr. Jenkins knows that he is a 
ebeL In 1861, he pretended to be a Union 
Daa; but I knew him to be a hypocrite. I 
■d|(ed him to be a rebel by his conduct; 
ajiBE that the countrv would go to ruin, 
lad that the South would be successfbl. He 
aid this to other gentlemen, and they repeated 
L 10 ne. I held a secret commission unaer the 
hyvemment 1 know nothing of his labors 
ftbtain Union votes in the State of Mary- 



land, and if he has done any thing to protect 
the Union flag when it was Uireatened to be 
torn down b^ secession sympathizers, 1 have 
known nothmg of it I have known him to 
call at the different polls on election times, 
and endeavor to dissuade men from voting 
for the Union cause. Even at the last elec- 
tion, in 1864, he said he would not vote for 
the damned abolition Government to save 
anybody's life. 

By the Judge Adtocatb. 

I do not know a loyal man in that neigh- 
borhood except Mr. Roby, his son, and a few 
others. We were in danger all the time, so 
much so that I had to call upon General 
Augur for a guard. 

I belong to the New School Presbyterian 
Church, and I am a member of the Presby 
tery of the District of Columbia. 

John L. Thompson. 
For the Proeccution. — June 5. 

I have known J. Z. Jenkins ever since I 
can remember. For the last two years and 
six months he has not been a loyal man; 
for the four years preceding that he was. 
He is regarded as a disloyal man in that 
community; his disloyalty is open and out- 
spoken. 

1 have had a difficulty with Mr. Jenkins, 
which grew out of my bein^ drafted, and 
going to Mr. Roby's son to atd me, Jenkins 
said he would cut my throat in consequence 
of it, and drew his knife, a small pen-knife, 
against me. The only reason that I know 
for his conduct was, that he hated the Gov- 
ernment Jenkins said that, in case he was 
forced to fi^ht, he would go with the SouUi. 

I lived in Mra Surratt's family for two 
years. 1 do not tliink she was a loyal 
woman. I judge so by her conversation, 
which was against the Government 

Cross-examined by Mr. Clampitt. 

I have known Mr. Jenkins ever since he 
was a child. He was considered a loyal man 
in 1861, but not in 1863. I know nothing 
of Mr. Jenkins coming to Washington to 
obtain votes for the Union Government I 
know of his assisting to raise the Union flag, 
and with a band of men assistmg in protect- 
ing it; but that was in 1861. 1 have heard 
him make disloyal remarks many a time. 
He said that he hated the Government tlit 
worst on earth, and he said that emancipa* 
tion was all wrong. 
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BoBBST R. Jokes. 
For the Proieculion. — May 13. 
lamacUrk at the Kirlcwood House in this 
city. The leaf exhibited to the Commission 
it from the register of the Kirkwood Uouae, 
It coDtftins the name of O. A. Atzerodt, 
Charles County. It appears from the regis- 
ter that Atzerodt took room No. 126 on the 
morninK of the 14th of April last, I think 
before S o'clock in the morning. I was not 
present when his name was registered, and 
did not see him until between 12 and 1 in the 



I went (o the room occupied by Atzerodt 
afler it had been opened by Hr. Lee, on the 
night of the 15th of April, and I saw all the 
articles that were- found there. I can not 
identify the knife, though it was similar to 
the one just shown me. It was between the 
alieet and the mattress. The bed had not 
been occupied on the night of the 14th, nor 
had the charobermaid been able to get into 
the room the neit day. A young man spoke 
to Atzerodt when I saw him standing at the 
office counter. I do not know his name. 
Atserodt, before that, asked me if any one 
had inquired for him within a short time. 
From ILje book it appears that Atzerodt paid 
one day in advance. I had never seen him 
in tiie hotel before. 

Job* Lbe. 
Far the Proaeealien, — May 13. 
I belong to the military police force of this 
city. On the niglit of the 15th of April I 
went, by order of Major O'Beirne, to the 
Kirkwood House. When 1 got there a per- 
son employed in the house, whom 1 knew, 
told me there had been a rather suspicious- 
looking man there, who had taken a room 
the day pKvious. On the hotel register I 
found a name written very badly — G. A, 
AtserodL I went to the room occupied by 
this man; the door was locked, and the key, 
could not be found With permission of one | 
of the proprietors I burst open the door. I 
found in the room a black coat hanging on 
the wall ; underneath the pillow, or bolster, I 
found a revolver, loaded and capped. In the 
pocket of the coat I found a bank-book of 
J. Wilkes Booth, showing a credit of $455, 
with the Ontario Bank; Montreal, and also a 
map of Virginia; a handkerchief marked 
"Mary R. Booth;" another marked "F. M," 
or "F. A. Nelson;" another handkerchief 
wilb the htter "H" in (he corner. In the 



I bank-book was an envelope with the Tnak 
of the Uon. John Connera. There was also 

I a pair of new gauntlets, a colored handker- 
chief, three boxes of cartridges, a piece of 
liquorice, and a tooth-brush. On the comer 
of the bank-book was "J. W. Booth, 53." 
On the inside of the book was "Ur. J. Wilkes 

I Booth in account with the Ontario Bank, 
Canada. Itt64: October 27: by deposit, cr. 
$455," 

There waa also a brass spur, a pair of 
socks, and two collars. Between the sheets 
and mattresses I found this large bowie-knife. 
[TbtiH ■rtlclM Hire 111 olbni In nliliBca.] 

The room in which these things were fonnd 
was No. 126, and is on the floor above the rooffl 
then occupied by Vice-President Johnson. 
Crots-<xamned by iia. Bostbb. 

The person I met at the Kirkwood Honse, 
who spoke of the saapicioaa-looking man 
being there, said, " I believe that he had a 
gray coat on." I did not find the aignatnre 
of Atzerod^ or an^ thing in tiie room; I 
only know it was bis room because it aaid ao 
on the register. 

By tht Jjjoax Adtocatk. 

In coming down from room 126, to reach 
(he office of the hotel, a person would pass 
the door of the room occupied by Vice- 
President Johnson. When I came donn, 
there was a soldier at the door. A man of 
any courage, coming down the stairs, could 
easily throw a handful of snuff in the sol- 
dier's eyes and go right into Mr. Johnson'a 

Lyman S. SpaiQuii. 
For the Proeecution. — May 15. 
I am clerk at the Eirkwood House in diia 
city. I n-ent up to the room of the prisoner, 
Atzerodt, with Mr. Lee, and was present 
H-hen it was broken open. All J saw found, 
as I went in, was the revolver under the 



Orott-examined by Mr, Dobvbr. . 

I was at the desk of the Eirkwood House 

that day from 8 in the morning till 12 at 

noon ; no one called for Atzerodt during that 

CoLo:is[. W, R. NiTiBa, 

For the Proaeevtion — May 27. 

I was in Ibis city on the I2th of April, 

find stopped at the Kirkwood House. While 

there, I saw that man [pointing to th* 
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ceased, George A. Atxerodt] in the passage 
lat leads to the dining-room, when he asked 
te if I knew where President Johnson was. 
believe that was his first question. I 
lowed him where Mr. Johnson's room was, 
Q the lef^-hand side of the passage ; *^ How- 
ler," said I, **the Vice-President is now 
iting his dinner." I thought he was a 
ranker, and referred him to the Vice- 
residenfs servant, a colored man, who was 
Anding behind him. He looked into the 
iniDg-room; whether he went in or not 1 
3 not know. 

Orou-examined by Ma. Dostks. 

This was between 4 and 5 o'clock. There 
as DO other person at dinner at the time 
at the Vice-rresident and myself This 
lan met me near the two or three steps that 
)me down into the dining-room. I showed 
im where the Vice-Preaiaent was sitting at 
le farther end of the room, with his yellow 
lan behind him. Atzerodt had on dark 
othes at the time, and, I believe, a low- 
■owned black felt hat I noticed his coun- 
msnce more than his clothes, but I could 
til him among fifty thousand. I am now 
zty-five years of age. 

By JuDGB Adtocatb Bubnett. 

When I first came into Court this morn- 
le, I was asked to point out, among the 
nsoners, the man I had seen at the Kirk- 
ood House, and I designated the prisoner, 
tzerodt, before his name was mentioned to 
le. 

John Fletohbr. 
For the Prosecution, — May 17. 

I am foreman at J. Naylor's livery-stable, 
t this city. On the 3d of April, Atzerodt 
nd another gentleman came to the stable 
ith two horses, and inquired for Mr. Nay- 
»r. Atzerodt said they wanted to put up the 
orses at the stable, and I ordered them to 
e put up. The other gentleman said he was 
>ing to Philadelphia, and that he would 
ave the sale of his horse to Atzerodt; he 
fl, ami I have not seen him since. Atzerodt 
epi the horses at the stable until the 12th 
r April, when he sold one of them to 
hompsoD, the stage contractor, and took 
le otner, a brown horse, away. This was 

very heavy, common work horse, blind 
r one eye; it was a dark-brown, with a 
eavj tati, and heavy fetlocks down to the 
set 

I saw Atzerodt no more till 1 o'clock, on 
le 14th of April, when he and Herold came 
» the stable with a dark-bay mare. He 
lid he had sold the brown horse and saddle 
nd bridle* in Montgomery County, and had 
ought this mare, with saddle and bridle. 
[e then told me to put up the mare in the 
able I went to my sapper at half-past 6, 
nd when I esme back the colored boy had 
le mare at ifa« door, with saddle and bridle 

10 



on her. Atzerodt paid the boy fifty cents for 
her keep, and asked me if that was right; 
I said, "Yes." **lf I stay until morning," 
he asked, **how much more are you goine 
to charge me?" *'Only fifty cents," I saia 
He then went out and staid about three- 
quarters of an hour, when he returned. He 
told me not to take the bridle or saddle off 
the mare until 10 o'clock, and to keep the 
stable open for him. I said I would do so, 
and that 1 would be there myself at that 
time. At 10 o'clock he came after the mare. 
He asked me to take a drink with him, and 
1 did, at the Union Hotel, corner of Thir- 
teen-and-a-half and £ Streets. I had a glass 
of beer and he drank some whisky. Return- 
ing to the stable he sifid, '*If this thing hap- 
pens to-night, you will hear of a present," or 
^'Get a present" He seemed to me about 
half-tight, and was very excited-looking. I 
did not pay much attention to him. As he 
mounted the mare 1 said, " 1 would not like 
to ride that mare throug^h the city in the 
night, for she looks so skittish." 

'* Well," said he, "She's good upon a re- 
treat" I then said to him, " Your acquaint- 
ance is staying out very late with our horse;" 
that was Herold. "Oh," said he, "He'll be 
back after awhile." Atzerodt then left, and 
1 followed him until he went down E Street 
and passed Thirteen-and-a-half Street, and 
saw him go into the Kirk wood House. I 
watched until he came out and mounted the 
mare again. He went along D Street and 
turned to Tenth Street, to the left of J> and 
Tenth Streets. I then returned to the stable. 

Washington Bbiscob. 

For the Proeeeution. — May 18. 

I have known the prisoner, George Atze- 
rodt, for seven or ei^ht years. On the night 
of the 14th of April, between half-past 11 
and 12, he got on a Navy-Yard car at Sixth 
Street 1 was in the car, but he did not rec- 
ognize me till I spoke to him. I asked him 
if he had heard the news, and he said he 
had. Then he asked me to let him sleep in 
the store, down at the Navy Yard, with me. 
I told him he could not His manner was 
excited, and he was very anxious to sleep 
there; he urged me to let him. I told him 
a^in he could not; that the gentleman I was 
with was there, and 1 had no right to ask 
him. He rode down as far as 1 did, then got 
out and aaked me again. When he left me, 
he said he would go back to the Pennsylvania 
House, on G Street, where he was stopping. 

Croes-examined by Mr. Dostbr. 

I did not notice the precise time when I 
met Atzerodt, but I think it was between 
half-past 11 and 12. 1 was going to the 
Navy Yard, my home, and he rode down in 
the car with me to 1 Street, near my store, 
and got out where I did. I waited with Vi\\sw 
on the comer of 1 and Q«rtvK>\i ^It^vX;^^^^ 
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the car came back. I think it was near 12 
when he eot into the car again and le/l me. 
I hardly know whether he had been drink- 
ing; bu't^ judgin)^ from his manner, he was a 
litUe excited. 

John Gbeenawalt. 

For the ProaeeutiovL — May 17. 

I keep the Pennsylvania House, on C 
Street, between Four-and-a-half and Sixth 
Streets I know the prisoner, Atzerodt A 
person frequently called on Atzerodt, who, I 
nave since found, was J. Wilkes Booth. 

[A photograph of J. Wilket Booth wm exhibited to the 
witneee.] 



That is the person. Sometimes Booth 
would come through the hall where Atzerodt 
would be sitting; at other times Booth would 
walk in and walk back, when Atzerodt would 
get up and follow him. They have had fre- 
quent interviews in front of mv house; and 
several times, as I walked on the steps, they 
would leave and walk toward the National 
Hotel, where they stood and had their inteiv 
view. 

On one occasion several young men fVom 
Port Tobacco met Atzerodt at the Pennsyl- 
vania Hou^e They had been drinking, and 
Atzerodt asked me to take a drink, which I 
did, when he said, " Greenawalt, I am pretty 
nearly broke, but I have always got friends 
enough who will give me as much money as 
will see me through.*' He added, **I am 
going away some of these days, and I will 
return with as much gold as will keep me all 
my lifetime." This was said about the 1st 
of April, nine or ten days after he first came 
to my house, which was on the 18th of 
March last Atzerodt was in the habit of 
stopping at my house. He never stopped 
any length of time. He left my house on 
the Wednesday before the assassination. He 
had no baggage with him. I saw him next 
on the Saturday morning after the assassin- 
ation, between 2 and 3 o clock. 

I had just come in the house myself, and 
had gone to my room. About five minutes 
afterward a servant came up with a five-dol- 
lar bill and said, '* There is a man come in 
with Atzerodt who wants lodging, and wants 
to pay for it" So I went down and gave the 
man his change. I had an uneasiness about 
the thing myself; thought there was some- 
thing wrong. 

Atzerodt asked for his old room, and I 
told him it was occupied. I told him he 
would have to go with this gentleman. So 
I gave this man Thomas his change, and 
told the servant to show him to his room, 
and Atzerodt was going to follow him, when 
I said, "Atzerodt, you have not registered." 
Said he, "Do you want my name?" I re- 
plied, "Certainly." He hesitated some, but 
stepped back and registered, and went to his 
room. He had never before hesitated to 
register his name. The man who was with 
Atzerodt was about five feet seven or eight 



inches high, and his weight was about one 
hundred and forty pounds, I should judse; 
He was poorly dressed, in dark dothea. His 
pants were worn through at the back near 
the heela I took notice of that as he walked 
out of the door to go to his roooL Ht 
was quite dark-complexioned and very much 
weather-beaten. He had dark hair. 

Neither of the men seemed excited. This 
man Thomas, I noticed, kept a close eye on 
me as I came in. It was Thomas who asked 
for the room. Atzerodt was lying on the 
settee in the corner of the room when I came 
in. Atzerodt asked for his old room: I told 
him it was occupied, and that he would have 
to eo with this man. It was a large room, 
with six beds in it There were oUier per- 
sons in the room before Thomas and Atze- 
rodt went there. 

Thomas had the appearance of a laboring 
man. I think he wore a broadcloth coat 
thouffh it was very much worn, but I judged 
that his clothes were worn as a disguise. His 
hair, moustache, and whiskers were black. 
The name he gave was Samuel Thomaa. He 
got up about 5 o'clock and left the house, 
BO the servant told me. A lady who was 
stopping at the house had civen orders for 
a carriage to take her to the 6:15 train. She 
left before I got up, and as the servant was 
going out of the door, this man Thomas 
went out and asked the way to the rulway 
depot He had no baggage. 

Atzerodt left shortly afterward, and walked 
toward Sixth Street As the servant came 
back from ^ettins the carriage, he met Atze- 
rodt, and said to him, " What brings vou out 
so early this morning?" "Well," said he, " I 
have got business." He left without paying 
his bill, and I have never seen him since until 
now. There he sits, [pointing to the accused, 
George A. Atzerodt] 

In March, Atzerodt showed me a revolver 
he had just bought I told him I wished 1 
had known he wanted one, for I had a new 
one for which I had no use. 

[The reToIrer found bjr John Lee, at tiM Klrkwood 
HooM, was here exhibited to the witaeM.J 

The revolver Atzerodt had was similar to 
that, but I do not think that is the same; 

Cross-examined by Ma. DosTSK. 

Atzerodt left my house on the 12th of 
April. He had bi^n there from the 18th of 
March. On the 27th of March he left and 
staid away over night, and returned with a 
man named Bailey. 

Atzerodt once handed a lane rsTolTar into 
the ofiSce for me to keep for him. I taw do 
other arma He mav have had others; in 
the oflUce he said he had a knife. 

When Mr. Bailey left mv house, he wanted 
to pay his stage fare, and I bought of him 
some eieht or nine ^50 gold-piecea, and, I 
think, about seven dollars* worth of silver. 

I can not say that Thoaiaa and Ataerodt 
were aoqaainted previoualjr to their 
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at my hoose on the night of the 14th. At- 
leroat did not seem sleepy, and he was not in 
liqaor. I did not see them come in; the 
seirant told me they came in together; but 
that 18 the onlr reason I had for thinking 
they came together. I told Atzerodt that he 
would have to room with that man, and he 
had no objection. I do not recognize the 
man Thomas among the prisoners. 
' That man [pointing to the accused, Edward 
Spangler] resembles him somewhat, but is not 
so dark, and he has not got the beard on that 
Thomas had then. I could not be positive it 
is the same man. 

(The eoAt found br John Lea at the Kirkwood Hoqm 
WM handMl to the wItDeie.J 

I never saw Atzerodt wear that coat 

Oroii-^xamined by Mr. Ewikg. 

The man Thomas had black hair and a 
beainr black moustache, and he had whiskers 
and beard in front 

By the Court. 

I do not know why Atzerodt and the man 
Thomas got up at the same time in the morn- 
ing. They did not occupy the same bed. On 
the Wednesday before the assassination, when 
Atserodt left, he told me he was going away, 
and he said, "Greenawalt, I owe you a couple 
of days' board; will it make any difference to 
yon whether I pay for it now or when I come 
backT' He said he was going to Mont- 
gomexy County. 

I never saw the prisoner, O'Laughlin, at 
my house. 

Jambs Walker (colored). 

Jbr the Prosecution. — May 18. 

Mj business at the Pennsylvania House, 
in this city, is to make fires, carry water, and 
to wait on gentlemen that come in late and 
early. I have seen the prisoner, Atzerodt, 
[pointing to the accused, George A. Atzerodt,] 
at the bouse. He came there oetween 12 and 
1 o'clock, I think, on Friday night, the 14th of 
April; I held his horse while he went into 
the bar. When he came out, he asked me 
to give him a stick or a switch, as the horse 
waa flfay of the light; I gave him a piece of 
a hoop, and he went off. I do not know 
whether he had any arms; I did not see any. 
About 2 o'clock in the mominc he came 
}mA again^ on foot this time. I liad to get 
«p to lei him in. ^e wanted to go to room 
51, which he had commonly occupied; but 
that was taken un, and he went to 53. He 
left between 5 ana 6 in the morning. As I 
was going out for a hack to take a lady to 
the 8:15 train, I overtook him about thirty 
stepa fh>m the door; he was walking along 
illowly. Another man came to the house 
aboot the same time that night, and occupied 
the aame room. He went away a little ear- 
lier, to take the 6:15 train; I opened the 
door and let him oat He had no baggage 
that I saw. The gas was down pretty low 



when they came in; but the man seemed to 
have on dark clothes and a slouch hat He 
paid in advance, and went straight to the 
room. I do not know that I would know him. 
I can not say that any of the prisoners resem- 
ble him. I was not so well acquainted with 
him as with Mr. Atzerodt, who had been 
stopping there a couple of weeks. 

Cross-examined by'M.R. Dostbr. 

[A coat found at the Kirkwood Hoqm bf John Lee wm 
exhibited to the witnett.] 

I do not recollect seeing that coat before. 
I have cleaned Mr. Atzerodt's clothes and 
boots, but 1 never saw that coat We gen- 
erally close the house at half-past 12 or 1 
o'clock, and we had not closed on the Friday 
night when Mr. Atzerodt came first ; we closed 
soon afterward. The horse that I held for 
him then was a lightrbay horse, small; it 
seemed to be young, and had plenty of spirit 
I opened the door for Mr. Atzerodt on the 
second visit, and took him and the other 
man to their room. They had no conversa- 
tion in my presence. 

I have seen Mr. Atzerodt have a belt, with 
a pistol and a knife, but I never saw the 
knife out of the sheath. That was probably 
four or five days before that Friday. 

By the Judgb Advocatb. 

[Exhibiting to the witneM the knife found br John Lee 
at the Kirkwood Honte.] 

I can not tell whether that was the knife. 
It was in the sheath, fastened to the belt 

[Exhibitinf a bowie-knife fonnd on Atserodt.] 

It was something more like that 

[The knife was offered in eridence.] 



Lieutenant W. R Kbim. 

For the Prosecution. — May 18. 

I was at tlie Pennsylvania House, in this 
city, on the nieht of the 14th of April last 
I went to the notel about 4 o'clock on the 
Saturday morning, and Atzerodt was in bed 
when I went into the room. His bed was 
opposite mine. I asked him if he had heard 
of the assassination of the President, and he 
said he had; that it was an awfhl affair. When 
I awoke in the morning, he was eone. I did 
not see any arms with him. About a week 
or ten days before the assassination I occupied 
room 51 with Atzerodt 

[The larse bowi«-knIfe found at the Kiilcwood Home 
was exhibited to the witnees.) 

I would not swear that is the knife I have 
seen in Atzerodt's possession, but it was one 
about that size. Atzerodt went out of the 
room one momine and left the knife in his 
bed. I got up and took it, and put it under 
my pillow. In a few minutes he returned, 
went to his bed and looked about and then 
said, ** Have you seen my knife?" I replied, 
*'Yes; here it ia" Then he said, "I want 
that ; if one fails, I want the other;" and I gave 
it to him. His pistol, a revolver, he always 
carried round his waist 
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Cnut-examintd by Ub. Dosteb. 
I did not know the prisoner, Atzerodt, be- 
fore meeting him at the Pennsjlvania Houie. 
On the Saturday morning an«r the aiwaMin- 
atioD, when I went into the room where he 
was, I did not epeak to him immediately; it 
tfas perhaps five or ten minutca before I 
spoke. He was in bed, but whether undressed 
or not I CAD not saj. When 1 spoke to him 
about the assassination, he said it was an 
awful thing, and that was about all he said. 
I did not see him after Ihat He alwaj-s 
addressed me as " LieiitenanL" It was about 
a week or ten days before the assaMination 
that 1 look the knife from his bed. We had 
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ahoe^tore, told me ahe saw it in tbe gutter, 
and sent tbe colored woman down to get it, 
but Ibat she did not want it la oome into the 
house. I told her that I would take it to the 
Chief of Police, which I did. 

Crost-txamirud by lin. Dostib. 

It was about 6 o'clock in the morning 
when I saw the woman pick it np. It lav 

ths gutter on FStreet, in froutof Cressers 



been drinking together 



I bed; had 



hod, perhaps, two or three whiakj-cocktaili 
apiece His words, aa near aa I remember, 
when I gave him back tbe knife, were, " If 
this fails, the other will noL" 

John Caldwbll. 
For ikt Prosceution. — May 25, 
1 reside in Georgetown. On the raominc 
after the assassination, at about 8 o'clock, I 
was at Matthews Si Ca's store, 49 High 
Street, Georgetown, when that man, [point- 
ing to tbe accused, Oeorge A. Atzerodt,^ whom 
1 Knew, came in; anJ, after my asking him 
how he was, and so on, said he was going into 
the country, and asked me if I did not want 
to buy his watch. I told him I had a watch 
of my own, and did not want another. He 
then asked me to lend him flO. I told him 
J had not tbe money to spare. He then took 
his rLvolvcr off, and said, " Lend me $10, and 
take this as security, and I will bring the 
money or send it to you next week. I thought 
the revolver was good security for the money, 
and I let him have tbe money, expecting him 
to pay it back. 

This is the revolver. It was loaded and 
capped as it is now, I did not inquire of bim 
why it was loadeil and capped. 

Crots-txamiiud by Mb. Dostkr. 
I have known Ataerodt for three or lour 
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I had never loaned Atzerodtany money 

William Clexdenin. 

FoT the Prosecution.— Afay 18. 



'e had that knife in my hands before. 
1 saw a colored womnn pick up aomething 
out of a gutter, on F Street, as I was passing 
down on tbe morning aller the assassination. 
She n-as about ten fe^ from nic, and 1 went 
to her and asked what it was, and she eave 
inelhh knife in a sheath. A lady in the third 
atorj' nindow of tbe hoiut. next to Creaser'a 



house, under the carriage step, u if the ii 
tention were to throw it there. Creaser's is 
on F Street, between Eighth aad Ninth, op- 
posite the Patent Office. 

Marbhal James L. UoPbaii. 

For Ihe Proieaition. — May 18 
I am Provost Marshal of the State of 
Maryland. I received an intimation from 
the prisoner, Atzerodt, that be deaired to »ee 
me. I went to him, and be stated to me thai, 
on the niffht of the aaaaMination of the 
President, he had thrown his knife away in 
the streets of Washington. I made no prom- 
ise or threat to him, m any way, in oonnco- 
tion with the confession. 

By Mb. Dostbr. 
Q. Was he not io irons at the UmeT 
A. Yea, sir; he was in a cell in the foiaoa, 

Mr. Dostbr. I respectfully submit thU a 
confession made under such circumstanced 'm 
not admissible, because it was made under 
duress, which put [he mind of the prisoner 
in a slate of fear. 

The JcDOB Advocate. There was neither 
threat nor promise, and the fact that the man 
was in prison, or even in irons, does not affect 
the question of his mental liberty. A man's 
limbs may be chained, and his mind be per- 
fectly free lo speak the truth, or to conceal 
it, if bo choosc». 

Mr. Dostbr, in support of his olyectton, 
quoted from tbe case of Comraonneallh v. 
Moslcr, 4 Barr's Iteporls, 265, to the effect 
that a confession lo an officer, aa well aa to a 
private person, must be unattended with any 
inducement of hope or fear, and roust be 
founded on no question calculated to entrap 
the prisoner; and referred also to 1 Leecb, 
263; 2 East's Pleas of tbe Crown; 2 Russell 
on Crimes, 644 ; 1 Washington's Circuit Court 
Reports, C25; 1 Cbitlyg Criminal Iaw, 85; 1 
Greenlcaf on Evidence, 214; 2 Starkie, 36. 

1 claim that ibe prisoner was under the in- 

fluenceof fear when he made that con feasioo, 

without tlint influence would not have 

Tbe Jl-dor Aiivo«;aib I tliink it is due to 
Lhe witness thiLt he should be allowed to atale 
precisely under what circumstances this cob- 
fession was made, and if there ia a trace of 
fear, or hope, or incitement of that kind, I 
dball not insist for a moment on the Uiawa 
being heard. 
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WiTNBM. I should state that a brothei^in- 
law of Atzerodtis on my force, and for a time 
a brother of the prisoner was on it, and they 
repeatedly told me that Atzerodt desired to 
see rae. After consulting with the Secretary 
of War, a pass was given me, and I saw the 
prisoner. I saw him first on the gun -boat, 
and afterward in his cell. There was no 
threat, or promise, or inducement of any 
kind made On the contrary, I told him that 
1 could make no promises to him ; if he had 
any thing to say to me, he might say it, but 
I had nothing to say to him. I did not ask 
him a single question to induce him to make 
a confession. 

[Tha CommiMioBi orarmled the oty action.] 

Atzerodt said he had thrown his knife away, 
^ust above the Hemdon House, which, I think, 
IS on the comer of Ninth and F Streeta 

Oros^-^xamined by Mr. Bosteb. 

Atzerodt stated that his pistol was in the 
possession of a young man by the name of 
Caldwell, at Matthews ft Co.'s store, George- 
town. He had gone to Caldwell, and bor- 
rowed $10 on it, on the morning of the 15th 
of April He also spoke of a certain coat 
hanging in the room at the Kirkwood House, 
and of a pistol, bowie-knife, and other articles 
there, all of which he stated belonged to the 
aocnaed, David R Herold. 

Mr. Stonb. I must object to that. 

Mr. BosTSR. The answer has been ob- 
tained. I do not wish to press it further. 

Hbzekiah Metz. 
Fcr the Prosecution. — May 17. 

I reside in Montgomery County, Md., about 
twenty-two miles from Washington City. On 
the Sunday following the death of Mr. Lin- 
coln, the prisoner, George A. Atzerodt, was 
at my bouse, and eat his dinner there. That 
is the man, Fpointing to the accused, George 
A. Ataerodt J H e was just from Washington. 
We were inquiring about the news, and a 
oonversation came up about General Grant's 
beioff shot — for we nad understood that he 
had Deen shot on the cars — when Atzerodt 
said, as I understood, '^ If the man that was 
to follow him had followed him, it was likely 
tobeaa" 

Ataerodt passed in the neighborhood by the 
name of Andrew Attwood; that was' the 
name by 'which I knew him. When I saw 
him, he represented himself as coming from 
Washincton, and was traveling in the dhrec- 
tion of Bamsville. 

Qrosi-txamirud by Mr. Poster. 

It ia two or three years since I first became 
aeqnainted with Atzerodt I had but a slight 
acquaintance with him ; I knew him when I 
saw him. He went by the name of Andrew 
Attwood around our neighborhood, and he 
has gene by that name ever since I have 
kaowo him. My house is about a mile fh>m 



the road that leads to Bamsvilla It was be* 
tween 10 and 11 o'clock on Sunday that At- 
zerodt came there; he remained some two or 
three hours. Two youne men named Lea- 
man were in the room wnen Atzerodt made 
the remark about somebody following Gen- 
eral Grant I do not remem ber that Atzerodt 
said any thing about the assassination; they 
might have been talking about it before I 
came into the room. The conversation about 
General Grant occurred after I got into the 
room. 

Sbroeaxt L. W. Gshmill. 

For the Prosecution. — May 17. 

I arrested the prisoner, George A. Atzerodt, 
[pointing to the accused,] on the 20th of April, 
about 4 o'clock in the morning, at the house 
of a man named Richter, near a place called 
Germantown. I was sent there for the pur- 
pose by Captain Townsend, with a detail of 
six men. 1 first went to Mr. Purdon's houee 
to ^et him as guide to Mr. Richter'& When 
I knocked at the door, Richter asked me 
twice who it was before he would let me in. 
I told him to come and see. When he came 
to the door, I asked him if there was a man 
named Attwood there; he said no, there was 
no one there; that he had been there, but 
had gone to Frederick, or to that neighbor- 
hood. I then told him that I was gomg to 
search the house^ when he said that his 
cousin was up stairs in bed. His wife then 
spoke up, and said that as for that there were 
three men there. He got a light, and taking 
two men with me, went up stairs, where I 
found Atzerodt lying on the front of the bed. 
I asked him his name, and he gave me a 
name that I did not understand, and which I 
thought was a fictitious one. I told him to 
get up and dress himself; and I took him to 
Mr. Leaman, a loyal man, who knew him. 
Mr. Leaman told me it was tlic man. Atze- 
rodt made no inquiry as^to why he was ar- 
rested ; but denied having given me a fictitious 
name. I asked him if he had lefl Washington 
lately, and he said no. I then asked him if he 
had not something to do with the assassina- 
tion, and he told me that he had not 

Cross-examined by Mr. Poster. 

My orders firom Captain Townsend were 
to arrest a man by the named of Attwood; 
and I was ordered to go to Mr. Purdon and 
get a description of him, and to press him as 
a guide to the house of Richter. I do not 
remember the name Ataerodt gave me, and 
would not swear that it was not " Atzerodt; " 
he afterward insisted that that was the name 
he save me. He spoke in German, and that 
is the reason why I did not understand the 
name. 

Marcus P. Norton. 

Recalled for the Prosecution. — June 3. 

Assistant Jud^e Advocate Burkett %\a.\»\. 
to the Comm\B8\oii i]h«A. c^vti^ V)ci« cm^ ^^v^a 
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closed on the part of the proeeeation, testi- 
mony of importance had been discovered, 
tending to implicate George A. Atserodt, 
Michael 0*Laa^hlin, and Samuel A. Modd, 
in connection with J. Wilkes Booth. 

Mr. Coz objected to the introduction of any 
evidence that would affect the prisoners in- 
dividuallj) the understanding being that the 
prosecution was closed, except as to evidence 
reflecting light on the general conspiracy. 
It was contrary to the practice of civil courts 
to allow the introduction of testimony after 
the prosecution had been closed, except what 
was strictly in rebuttal. 

Assistant Judge Advocate Burnett stated 
that in military courts, even after the case 
had been closed on both sides, it was allow- 
able to call new witnesses at the discretion 
of the Court 

The Commission decided to admit the testi- 
mony. 

I reside in the city of Troy, New York. 
From about the 10th of January until about 
the 10th of March, I was stopping at the 
National Hotel in this city. I knew J. Wilkes 
Booth, having seen him several times at the 
theater. I saw the prisoners, George A. At- 
zerodt and Michael O'Laughlin, prior to the 
inauguration of President Lincoln. I saw 
Atzerodt twice, and O'Laughlin three or four 
times, in conversation with Booth. On one 
occasion I accidentally heard some conversa- 
tion between Atzerodt and Booth, as I sat on 
the same seat with them ; it was on the even- 
ing of either the 2d or 3d of March last; I 
think the 3d. I can not give the precise 



language used in the ooDveraation, but Ihe 
substance of it was, that if the matter suc- 
ceeded as well with Mr. Johnson as it did 
with old Buchanan, .their party would get 
terribly sold. 

Cros9-examined by Mr. Dostsr. 

The conversation between Ataerodt and 
Booth took place in the rotunda office of 
the National Hotel, early in the evening, as 
I was sitting, perhaps, within two or Uirec 
feet of them. I remember the prisoner, A^ 
zerodt, by his countenance and general feat- 
ures, Uiough I do not think he had as much 
of a scowl on his face as he has bow. 

Recalled for the Prosecution, — June 8. 

Crou-examiiud by Mr. Bostrr. 

I have seen Booth pla^ in Washington, in 
New York, and once, I think, in Boston, but I 
can not recall how many times, nor the pieces 
in which I saw hiiiL At the time of hearing 
the conversation between Booth and Atzerodt 
at the National Hotel, 1 did not consider it as 
having reference to an attempt to poison Mr. 
Johnson; but the assQ^ination of tlie Presi- 
dent, and Booth bein^ coupled with it^ ia what 
has turned my attention to the conversation. 

See also the testimony of 

Louis J. Weichmann pages 118, 118 

J. M. Lloyd. page 180 

Anna B. Surratt " 130 

Honors Fitspatrick " 182 

EUsa Holahan " 182. 

John Holahan « 139 

Eaton G. Horner ** 234 
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Captain Frank Monrob, U. S. N. 

For the Defenee.'-May 30. 

By Mr. Dostbr. 

I had the custody of the prisoner at the bar 
on board the monitors Saugus and Montauk. 

Mr. Dostbr. Before going further with 
the examination of the witness, I wish to sub- 
mit an application of the prisoner in writing. 

LTh« iMtper waa handed to the Judge Adrocate, who, 
haring read it, said:] 

This is a proposal on the part of the pris- 
oner, Atserodt, that his confessions made to 
the witness shall be heard by this Court as 
testimony in his favor— ^confessions in regard 
to which no evidence whatever has been in- 
troduced by the Government I can not 
understand on what grounds such an applica- 
tioD can be urged. 



Mr. Dostbr. The prisoner desires to make 
a full statemeot of his ^uilt in this transac- 
tion, if there is any guilt, and of his inno- 
cence, if there is any evidence of it He asks 
his statement to be placed on record, because 
he has been debarred from calling any other 
prisoners who might be his witnesses, for the 
reason that they are co-defendanta. He 
therefore asks that he may be allowed to 
speak through Captain Monroe, as he would 
otherwise speak through one of his co-defend- 
ants. 1 asK this as a matter of fairness and 
liberality at the hands of the Commiaaion. 

The JcmoB Advooatb. It is greatly to be 
deplored that the counsel for the accused will 
urge upon the Court proposals which they 
know to be contrary to law. 

Mr. Dostbr. I have no more to aak the 
witness then. 
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Matthbw J. POPI. 

For the Defense. — June 2. 

By Mr. D08TEB. 

t the Navy Yard, and keep a livery- 
itl] recen Uj I kept a restaurant A 
»efore the asBassination of the Presi- 
ape about the 12th of April — I do 
the exact day — a gentleman called 
ible to sell a bay horse; it was a 
horse, and blind of one eye. 

ler, Georm A. Atnrodt wm detirad to itand 
Bcation.J 

an has something of the same feat- 
ras very much such a looking man ; 
the same, he is not near so stout as 
wrought the horse to my stable. I 
lay positively that it is the same, 
many applications at my stable to 
t\\ horses, that I did not take much 
lim. I told him I did not want to 
horse; that I had more horses 
d use for. It was some time afler 
clock at noon that he came. The 
put into my stable, and the gentle- 
over to my restaurant and took a 
e left there with a man named Barr, 
right in the Navy Yard. They 
: together, and the gentleman took 
mt and rode hin\ away. The horse 
stable, I think, some two or three 
arr was not sooer at the time; he 
irinking a little. 

John H. Barr. 

For the Defense. — June 5. . 

By Mr. Dostbr. 

seen Atzerodt, the prisoner at the 
before. I was coming from my 
he Navy Yard one eveninz, and 
, Mr. Pope's restaurant, ancT there 
entleman. I did not know him at 
>ut we had several drinks together, 
to him to go home and take supper 
and he did so. After supper, we 
c to Mr. Pope's restaurant, and 
nk, a couple of drinks. We then 
returned to the restaurant aeain, 
two more glasses, and from there 
[r. Pope's stable. The gentleman 
Drse out, and I saw him get on and 
rhat is the last I saw of him. By 
) my book, I can tell the exact day 
this occurred, because I know the 
I did that day ; I made two spring 
Sanderson & Miller. I find it was 
r April 

Jambs Kelleher. 

br the Defense, — Men/ 30. 

By Mr. Doster. 

le of the proprietors of the livery- 
Ctgbth and E Streets. On the 14th 
8^ about half-past 2 in the day, 1 



let the prisoner, Atzerodt rpointing to the 
accused, George A. Atcerodt,] have out of my 
stable a small bay mare, sixteen and a half 
hands high. He paid me five doUart for the 
hire. The horse was returned, to the beat of 
my knowledge, between 9 and half-past 9 tha' 
night 

Q. When Atxerodt engaged the horse, did 
you have a conversation with him ? 

A, Yes, sir. 

Q. State what that conversation was. 

Assistant Judge Advocate Burnett ob- 
jected to the question as incompetent 

The question was waived. 

Atzerodt wrote his name on the slate in a 
tolerably good hand; and he gave me sev- 
eral references willingly. He first gave a 
number of persons in Maryland. He said he 
knew a good many persons there, and that he 
was a coach-maker by trade. Stanley Hig- 
gins was one to whom he referred ; I can not 
recall any other. He also gave me the name 
of John Cook in Washinj^ton as a reference, 
and several other names m Washington, but 
I do not remember them. 

Qross-examined by Assistant JxnxiB Advooatb 

Burnett. 

I was not there when the horse was re- 
turned. When I went to the stable next 
morning, the horse was there. ^ 

Samubl Smith. 

For the Defense.'-May 30. 

By Mr. Dostbr. 

I am a stable-boy at Mr. Kelleher^s stable. 
I was at the stable on the night of the 14^ of 
April last The bay mare that was let oat 
about 2 o'clock in the afternoon was returned 
in the course of the evening ; to the best of 
my knowledge, it was about 11 o'clock. She 
was about in the same condition as when she 
was taken out 

Cross-exccmmed by Assistant Judge Aotooatb 

Burnett. 

I did not notice the person who brought 
back the mare ; there was a little light in the 
stable, but it was very dim; and Uiere was 
no light on the sidewalk. The man stopped 
outside the door, and I went out there and 
brought the mare in. It was by feeline her 
that I could tell she had not been ridden hard. 

Leonard J. Fabwbll. 

For the Drfense, — June Z, 

JSy Mb. DoiTB. 

On the evening of the 14th of April last, 
on leaving Fora s Theater, I went immedi- 
ately to the Kirkwood House, to the room of 
Vice-President Johnson. I should think it 
was between 10 and half-past 10 o'clock. I 
found the room door locked. I rapped, but 
receiving no ans^reT, I ia.pv^ «jq^^%xAl «iis^ 
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in a load voice, "Governor Johnson, if ^ou 
are in the room, I must see yon." I beheve 
the door was locked, but am not certain. I 
can not say whether I took hold of the han- 
dle or not I did not see any one apparently 
lying in wait near Mr. Johnson's door. 

I remained in Mr. Johnson's room about 
half an hour. I took charge of the door, 
and locked and bolted it on the inside. A 
number of persons came to the door, but I 
did not allow any of them to come in, unless 
he was some gentleman personallv known to 
the Vice-President I also rang the bell and 
had a guard placed at the door. 

[The witneM wm Jiere rvqiiMted to look at the prlaoner, 
George A. Atxerodt.] 

I do not know that I have seen the prisoner 
before. 

Mus Jakb Hbrold. 

JTor the Defense, — May 30. 

By Mb. Bostbb. 

1 am the sister of David £. Herold, the 
prisoner at ,the bar. 

[Exhibiting to the wltneee the black coat found at the 
Kirkwood House, also the handkerchief marked *' H."] 

I think I never saw that coat in the pos- 
session of my brother. The handkerchief 
does not belong to him. 

F. H. DOOLBT. 

For the Defense. — May 31. 

By Mb. Dostbb. 

I am an apothecary, on the corner of 
Seventh Street and Louisiana Avenue. The 
tooth-brush and liquorice found at the Kirk- 
wood House have trade-marks on them that 
1 am positive do not belong to my estab- 
lishment 

SOMERSBT LbAMAN. 

For the Defense.-^May 30. 

By Mr. Dosteb. 

I have known the prisoner, George A. 
Atzerodt, ever since he was a boy. I was at 
the house of Hezekiah Metz on the Sunday 
morning following the assassination of the 
President, and met Atzerodt there. As 1 
approached him, I said, in the way of a 
joke, ** Are you the man that killed Abe 
Lincoln?" "Yes," said he, and laughed. I 
said, " "Well, Andrew" — he went by tne name 
of Andrew there — "I want to know the 
truth of it; is it so?" I asked him if the 
President was assassinated, and he said, "Yes, 
it is so; and he died yesterday evening about 
3 o'clock." I then asked him if it was true 
that Mr. Seward's throat was cut, and two 
of his sons stabbed, and he replied, " Yes, 
Mr. Seward was stabbed, or rather cut at the 
throat, but not killed, and two of his sons 
were stabbed." I then asked him if what 
we heard about General Grant was correct, 
that he was assassinated on the same nieht 
He answered, ^^No, I don't know wheuier 
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that is so or not; I don't suppose it is so; 
if it had been, I should have neard it" 

While we were at the dinner-table, my 
brother asked him the question again, 
whether General Grant was killed or not^ 
and he said, '* No, I don't suppose he was; 
if he was killed, he would have been killed 
probably by a man that got on the same 
car" — or the same train, I do not remember 
which — "that Grant got on." 

I was not in Atzerodt's company more 
than half an hour, and that was al>out all 
that passed in reference to this in my presence. 

I thought Atzerodt seemed somewhat con- 
fused at the dinner-table. - He had been 

ying his addresses to the daughter of Mr. 

etjs, and it appeared that she had been 
showing him the cold shoulder that day, and 
he was down in the mouth in consequence/ 
There was no remark made at the dinner- 
table that I did not hear. 

Atzerodt's father had settled in our neigh- 
borhood, but moved away when Atzerodt 
was (^uite a boy, and I had seen but little of 
him until the last year or twa He visited 
among the neighbors there, many of whom 
were respectable people. 

James E. Lbamak. 

For the hefense. — May 30. 

By Mr. Dostbr. 

I have known the prisoner, George A. 
Atzerodt, for about two years. I was at the 
house of Mr. Metz on the Sunday morning 
following the assassination. I broached the 
subject of General Grant being assassinated, 
and asked him whether it was so or not He 
said he did not suppose it was; and he 
added, " If it is so, some one must have got on 
the same cars that he did." That was all the 
conversation that I had with him, with the 
exception that when he and I were out in 
the yard he said — 

Mr. DosTER. That is unnecessary; you 
need not state what he said in the yard. 

By Assistant Judge Advocate Bubnbtt. 

Q, Go on and state what he said to you in 
the yard. 

A. He said, "0, my! what a trouble 1 
see." I said to him, " Why, what have you 
to trouble you ?" Said he, " More than I 
will ever get shut of." 

By Mr. Dostbr. 

Q. That was immediately after you had 
been speaking of the assassination, was it ? 

A. No, sir; some time afterward. I took 
it for granted — 

Assistant Judge Advocate Bttrnbtt. You 
need not state what you took for granted. 
Give the words, and nothing else. 

A. That was about all he said at that time. 

Atzerodt had been paying his addresses to 
Mr. Metz's daughter, and she had slighted him 
some time before he went out into the yard. 
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HaSTMAN RrCHTBR. 

For the Defense, — May 31. 

By Kr. D08TBB. 

I lire in Montgomery County, Maryland, 
and am a cousin of the prisoner, George A. 
Atzerodt He came to my house about 2 or 
3 o'clock on Sunday aflernoon. I met him 
in the morning, on my road to church. I 
did not have much conversation with him, 
and I noticed nothing peculiar about him. 
Qe remained at my Eouse from Sunday till 
Thursday morning, and occupied himself 
with walking about, working in the garden a 
little, and going among the neighbors. He 
did not attempt to get away, or to hide 
himself. When iie was arrested he seemed 
very willing to g^ alone. He had on a kind 
of gray overcoat when he came to my house. 

Saxubl MoAllisteb. 

For the Defenee. — May 30. 

By Mb. Dosteb. 

Darin e the month of April I saw a pistol 
and a dirk in Atserodt's possession. He 
gave them to me to keep for hinL 

FThe knife and niatol found «t the Kirkwood Honae 
vere exhibited to the wltneee.] 

Thoae are not the knife and pistol. 

[The kfliife found near F and Ninth Streets on the mom- 
ink of the 15th>pf April wae exhibited.] 

That looks very much like the knife ; it 
was a knife of that description. 

[ExhiMUns to the witnees the niatol identiflod by John 
GUdweU, on which he loaned tlO.] 

That looks very much like it 

On the evening of the 14th of April, at 
about 10 o'clock, he rode up to the door 
rPenntylvania House] and called the black 
boy out to hold his horse. I did' not take 
particular notice of him, or notice whether 
he was excited or not 

Q. Do you know any thing about his rep- 
utation for courage ? 

Assistant Judge Advocate Bingham. I 
object to that ; I do not think we are going 
to try his character for courage. 

Mr. BosTEB. May it please the Court, 1 
intend to show that this man is a constitu- 
tional coward ; that if he had been assigned 
the duty of assassinating the Vice-President, 
he never could have done it; and that, from 
his known cowardice. Booth probably did 
not assign him to any such duty. Certainly 
it is JQSt as relevant as any thing can be. 



Assistant Judge Advocate Binghail If 
the counsel wishes to prove that the prisoner, 
Atzerodt, is a coward, I will withdraw my 
objection. 

Witness. I know nothing of his reputa- 
tion for cowardice, save what I have heard 
from othera I have heard men say that he 
would not resent an insult 

Albxandbb Bbawnbb. 

For the Defense, — June 8. 

By Mr. Doster. 

1 live in Port Tobacco, Md I have known 
the prisoner, Atzerodt, six or eight years. 
He was at Port Tobacco about the last of 
February or the beginning of March. I think 
he came from Bryantown; he rode a sorrel 
horse. I had some business in the country, 
and he went along with me. 

1 never considered Atzerodt a courageous 
man, by a long streak. 1 have seen him in 
scrapes, and I have seen him ^et out of 
them very fast I have seen him in bar-room 
scrapes, little scrapes, and where pistols were 
drawn, and he generally got out of the way, 
and made pretty fast time. His reputation 
is that of a notorious coward. 

Louis B. Harkins. 

For the Defense. — June 8. 

By Mr. Bostbb. 

I have known Atzerodt for probably ten 
years. He was down at Port Tobacco about 
the latter part of February or the beginning 
of March. I think I saw him for a day or 
two. He is looked upon down there, by folks 
that know him, as a good-natured kind of a 
fellow. We never gave him credit down our 
way for much courage. I call to mind two 
difficulties in which I saw him — one hap- 
pened in my shop, and the other in an oys- 
ter saloon — in both of which I thought he 
lacked courage. 

Washington Bbiscob. 

For the Defense. — May 30. 

By Mb. Dostbb. 

I have known the prisoner, Atzerodt, six 
or seven years at Port Tobacco. He has nl- 
wavs been considered a man of little courage, 
and remarkable for his cowardice. 
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Mrs. Mabtha Mitrbay. 
jFbr ihe ProieeutUm. — May 19. 

Mj husband keeps the Herndon House, 
corner of Ninth and F Streets, opposite the 
Patent Office, cat-a-cornered The onlj one 
of the prisoners I recognize as having seen 
before is that man, [pointing to the accused, 
Lewis Payne.] I think I have seen him; 
his features arc familiar to me, but I would 
not say for certain. He was two weeks in 
our house, and he lefl on the Friday, the day 
of the assassination. He left on the 14th 
day, about 4 o'clock. We have dinner at 
half-past 4, and this gentleman came into 
the sitting-room and said he was going away, 
and wanted to settle his bill ; and he wished 
to have dinner before the regular dinner; so 
I save orders for the dinner to be cut off 
and sent up to him. He went into the 
dining-room to eat his dinner, and I have 
not seen him since. 

1 do not recognize either of the prisoners as 
having visited this man. I remember that 
he once came in with two gentlemen to sup- 
per. I do not remember that any one spoke 
to me about engaging a room for this man. 
I am spoken to by so many that I could 
not remember any particular circumstance 
of that kind. 

Wm. H. Bell (colored.) 

For the Prosecution. — May 19. / 

I live at the house of Mr. Seward, Secre- 
tary of State, and attend to the door. That 
man [pointing to the accused, Lewis Payne] 
came to the house of Mr. Seward on the 
night of the 14th of April. The bell rang 
and I went to the door, and that man came in. 
He had a little package in his hand ; he said 
it was medicine for Mr. Seward from Dr. 
Verdi, and that he was sent by Dr. Verdi to 
direct Mr. Seward how to take it He said 
he must go up. I told him that he could not 
go up; then he repeated the words over, and 
was a good while talking with me in the hall. 
He said he must go up; he must see him. 
He talked very rough to me in the first place. 
I told him he could not see Mr. Seward; 
that it was against my orders to let any one 
go up, and if he would give me the medi- 
cine and tell me the directions, I would take 
it up, and tell Mr. Seward how to take it 
He was walking slowly all the time, listen- 
ing to what I had to say. He had his right 
hand in his coat-pocket, and the medicine in 
his left He then walked up the hall toward 
lAe Btepe I had spoken pretty rough to 



him, and when I found oat that he would 
go up, I asked him to excuse me. He said, 
''01 I know; that's all right" I thought 
he might, perhaps, be sent by Dt. Verdi, and 
he might go up and tell Mr. Seward that I 
would not let nim go up^ or somethiDg of 
that kind. I got on the steps and went up 
in front of him. As he went up I asked him 
not to walk so heavy. He met Mr. Freder- 
ick Seward on the steps ithis side of his 
Other's room. He told ifr. Frederick that 
he wanted to see Mr. Seward. Mr. Frederick 
went into the room and came out, and told 
him that he could not see him; that his 
father was asleep, and to give him the 
medicine, and he would take it to him. 
That would not do ; he must see Mr. Seward. 
He must see him; he said it in just that 
way. Mr. Frederick said, " You can not see 
him." He kept on talkine to Mr. Frederick, 
^ying, that he must see him, and then Mr. 
Frederick said, "I am the proprietor hec^, 
and his son ; if you can not leave your mes- 
sage with me, you can not leave it at alL'* 
Then he had a little more talk there for a 
while, and stood there with the little package 
in his hand. Mr. Frederick would not let 
him see Mr* Seward no way at all, and then 
he started toward the step and said, '' Well, 
if I can not see him — " and then he mum- 
bled some words that I did not understand, 
and started to come down. I started in front 
of him. 1 got down about three steps, I guess, 
when I turned around to him and said, 
'* Do n't walk so heavy." Then by the time I 
turned around to make another step, he had 
jumped back and struck Mr. Frederick. Bv 
the time I could look back, Mr. FredericK 
was falling; he threw up his hands and fell 
back in his sieters room; that is two doors 
this side of Mr. Seward's room. Then I ran 
down stairs and out to the front door, hal- 
looing " murder," and then ran down to Glen- 
eral Augur's head-quarters. I did not see 
the guaxS, and ran back asain. By that time 
there w^re three soldiers who had run out of 
the building and were following me. When 
I got way back to the house, turning the 
corner there, I saw this man run out and get 
on his horse. He had on a light overcoat, 
but he had no hat on when he came oat 
and got on his horse. I did not see his hone 
when he came to the house, and did not 
know he had a horse until I saw him get 
on it 1 hallooed to the soldiers, '^ There he 
is, going on a horse!" They slacked their 
running, and ran out into the street, and did 
not run any more until he got on his horse 
and started off. I followed him up as fiur as 
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I Street and Fifteen-and-a-half Street, and he 
tamed rizht oat into Vermont avenue, where 
I lo6t sight of him. He rode a bay mare; it 
waa a very stoat animal, and did not appear 
to be a very high horse. He did not go very 
fiut until he got to I Street I must have 
been within twenty feet of him, but at I 
Street he got away from me altogether. 

I do not know what he struck Mr. Fred- 
erick Seward with. It appeared to be round, 
and to be mounted all over with silver, and 
was about ten inches long. I had taken it 
for a knife, but they all said afterward it was 
a pistol. I saw him raise his hand twice to 
rtrike Mr. Frederick, who then fell. I did 
not wait any longer, but turned round and 
went down stairs. When he jumped round, 
he just said, "You," and commenced hitting 
him on the head; but I had hardly missed 
him from behind me until I heard him say 
that word. 

I never saw this man about the door that I 
know of, nor did I see any person on the 
pavemeDt when I came out 

Cro9»-^xamined by Mr. Bostes. 

I do not know how old I am; I guess I 
am between nineteen and twenty. I was at 
tehool four or five years. I have been at 
Mr. Seward's nine months, and am second 
waiter. The talk with the man was inside; 
he came in and I closed the door. He had a 
very fine voice. 

I noticed his hair and his pantaloons, and 
I noticed bis boots that night He talked to 
Mr. Frederick at least five minutes while up 
there near his flither's door, in the third story. 
He had on very heavy boots at the time, black 
pants, light overcoat,' and a brown hat His 
Cms was very red at the time he came in ; and 
be had very black, coarse hair. 

1 saw the same boots on him the night they 
eaptored him, and the same black pants. 

The first tiAie I saw the prisoner after that 
night was on the 17th of April. They sent 
for Die about 3 o'clock in the morning to go 
down to General Augur's head-quarters. A 
Cokmel there, with large whiskers and mous- 
tache, [Colonel H. H. Wells,] asked me to 
4eeeribe this man. I told him he had black 
hair, a thin lip, very fine voice, very tall, and 
broad across the shoulders, so I took him to 
bcL There were twenty or thirty gentlemen 
in the room at the time, and he asked me 
if any gentleman there had hair like him, 
and I told him there was not He then said, 
*"I will bring a man in here and show him 
to you." I was leaning down behind the desk 
•o that I could not be seen. The light was 
then put up, and a good many men walked 
into the room together. I wallced right up to 
this man, and put my finger right here, [on the 
lip,] and told nim I knew him; that he was 
the man. Nobody had ofiered me any money 
for givins the information, and no threats had 
been made to me 

When ha struck Mr. Frederick Seward, 



■ and I ran out, I did not observe any horse; 

' but when I saw him run out of the house. I 
followed him to I Street; it seems to me ne 
went very slow, because I kept up with him 
till he got to I Street 

William H. Bell. 
Recalled for the Prosecution. — May 19. 

[Br direction of the Judge AdToeate the handcuflSi 
were rcmoTed fh>m the pritoner Payne, who pat on the 
dark -gray coat, and orrr It the white and brown mixed 
coat, and the hat identified by Colonel WelU.] 

When he came to Mr. Seward's he had on 
that coat, and that is the very same hat he 
had on; one corner of it was bent down over 
his eye. He had on a white collar, and looked 
quite nice to what he looks now. He had 
the same look as he has now, but ho looked 
pretty fiery out of his eyes at me, the same 
way he looks now. 

Sbroeamt Gbobqe F. Kobinsox. 
For the Prosecution. — May 19. 

On the I4th of April last I was at the resi- 
dence of Mr. Seward, Secretary of State, 
acting as attendant nurse to Mr. Seward, who 
was confined to his bed by injuries received 
from having been thrown from his carriage. 
One of his arms was broken and his jaw frac- 
tured. 

That man [pointing to the accused, Lewis 
Payne] looks like the man that came to Mr. 
Seward's house on that Friday night I 
heard a disturbance in the hall, and opened 
the door to see what the trouble was ; and as 
I opened the door this man stood close up to 
it As soon as it was opened, he struck me 
with a knife in the forehead, knocked me 
partially down, and pressed by me to the bed 
of Mr. Seward, and struck him, wounding him. 
As soon as I could get on my feet, I en- 
deavored to haul him off the bed, and then 
he turned upon me. In the scuffle, some one 
[Major Seward] came into the room and 
clinched him. Between the two of us we got 
him to the door, or by the door, and he, 
unclinching his hands from around my neck, 
struck me again, this time with his fist, 
knocking me down, and then broke away 
from Major Seward and ran down stairs. 

I saw him strike Mr. Seward with the same 
knife with which he cut my forehead. It 
was a large knife, and he held it with the 
blade down below his hand. I saw him cut 
Mr. Seward twice that I am sure of; the 
first time he struck him on the right cheek, 
and then he seemed to be cutting around hia 
neck. I did not hear the man say any 
thing during this time. 

I afterward examined the wounds, and 
found one cutting his face from the right 
cheek down to the neck, and a cut on his 
neck, which might have been made by the 
same blow, as Mr. Seward was partially 
sitting in bed at the time; and another on 
the left side of the neck. Those were all I 
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notioed, but there may have been more, ae 
it waa all bloody when I saw it Mr. Sew- 
ud received all his stabs in bed; but after 
the man was gone, and I went back to the 
bed, I found that he had rolled out, and was 
lying on the floor. 

I did not see Mr. Frederick Seward down 
on the floor; the first I saw of him was after 
the man was gone; when I came back into 
the room he was inside the door, standing up. 
The man went down stairs immediately after 
he unwound his arm from round my neck, 
and struck me with his fist I did not see 
him encounter Major Seward. 

After he was gone we picked up a revolver, 
or parts of one, and his hat 

[A tloacb felt hat was exhlbitod to the witneM.] 

I should judge that to be the hat; it looks 
like the one found there. 

[A roTolver wu exhibited to the witnew.] 

That is the revolver picked up; I did not 
see this part, [the ramrod, which was discon- 
nected.] 

[The hat and reTolrer were both offered In eridence.] 

[At the rfKinest of the Court, the irnard waa directed to 
place the hat on the head of the prisoner, Payne, to nee If 
It fitted him or not, which was done, Payne «millnf 
pleasanUf. ' It waa found to fit him.] 

Recalled for the Prosecution, — May 19. 

[The accnied, Lewis Payne, clad In the coat and Test in 
which he was arrested, and the hat fonnd at Mr. Sew- 
ard's, was directed to stand np for recognition.] 

He looks more natural now than he did 
befora I am not sure about it, but I think 
that is the man that came to Secretary Sew- 
ard's house on the night of the 14th of April, 
a little after 10 o'cIocSl The pistol that was 
picked up in the room after he left was 
loaded. I examined it 

Major Augustus H. Sewabd. 
For the Prosecution. — May 26. 

I am the son of the Hon. William H. Sew- 
ard, Secretary of State, and was at his home 
in this city on the night of the 14th of April 
last I saw that large man, with no coat on, 
[pointing to the accused, Lewis Payne,] at 
my father's house that night 

I retired to bed at half-past 7 on the night 
of the 14th, with the understanding that 1 
was to be called about 11 o'clock to sit up with 
my father. I very shortly fell asleep, and 
so remained Until awakened by the screams 
of my sister, when I jumped out of bed and 
ran into my father's room in my shirt and 
drawers. The gas in the room was turned 
down rather low, and I saw what appeared to 
me to be two men, one tryine to liola the other 
at the foot of my father's oed. I seized by 
the clothes on his breast the person who was 
held, supposing it was my father, delirious; 
but, immediately on taking hold of him, 1 
knew from his size and strength it was not 
my father. The thought then struck me 
that the nurse had become delirious sitting 
up there, and was striking about the room at 
jsandom. Knowing the delicate state of my 



father, I shoved the person of whom I had 
hold to the door, with the intention of getting 
him out of the room. While I was pushing 
him, he struck me five or six times on the 
forehead and top of the head, and once on 
the left hand, with what I supposed to be a 
bottle or decanter that he had seized from 
the table. During this time he repeated, in 
an intense but not strooe voice, the words, 
"I'm mad! I'm mad I' On reaching the 
hall he gave a sudden turn, and sprang away 
fh>m me, and disappeared down stairs. When 
near the door of my father's room, as I was 
pushing him out, and he came opposite 
where the light of the hall shone on him, I 
saw that he was a very large man, dark, 
straight hair, smooth face, no beard, and I 
had a view of the expression of his counte- 
nance. I then went into my room and got my 
pistol. It may possiblv have taken me a 
minute, as it was m the bottom of my carpet- 
bag, to find it I then ran down to the front 
door, intending to shoot the person, if be 
attempted to return. While standing at the 
door, the servant boy came back and said 
the man had ridden ofi^ on a horse, and that 
he had attacked the persons in the honae 
with a knife. I then realized for the first 
time that the. man was an assassin, who 
had entered the house for the purpose of 
murdering my father. 

I suppose it was five minutes before I went 
back to my father's room. Quite a large 
crowd came around the door; I sent for tCe 
doctors, and got somebody to keep the crowd 
off before I went up to his room. It mij^i 
not have been five minutes, but certainly 
three, before I got back; I think nearer five. 

I was injured pretty badly myself, I found, 
when I got up stairs again. After mv fa- 
ther's wounds were dressed, I suppose about 
an hour, and after my own head had been 
bandaged, I went in and saw my father, and 
found that he had one very large gash on his 
right cheek, near the neck, besides a cut on 
his throat on the right-hand side, and one 
under the left ear. I did not examine my 
brothers wounds; in fact, I went into his 
room but for a short time that night I did 
not know how badly hurt he waa The next 
day he was insensible, and so remained ; and 
it was four or five days before I saw what his 
wounds were. I found tlien that he had two 
wounds, one on the scalp, that was open to 
the brain, and anotlier one over the ear. 
After the pieces of fractured skull were taken 
out, it left the covering of the brain open. 
It was such a wound that I should have sup- 
posed could have been made with a knife, but 
the surgeons seemed to think it was made 
bv the hammer of a pistol. I heard thai a 
pistol was picked up in the house, but I did 
not see it I saw the hat that was found, 
and think I should recognize it 

[A slouch folt hat was ezhlbitM) to the wttneas.] 

I am quite certain that is the hat I di4 
not see it the night it was picked up, bnt ikj 
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next day it was taken out of the bureau- 
drawer, where it h^d been put the night be- 
fore, and shown to me. 

The surgeons think it was a knife with 
which I was struck, and afler the servant boy 
told me what the man had been doing, I sup- 
posed so myse]f, though at the time I thought 
I was being struck with a bottle or a decanter. 
Not havins any idea that it was a man with 
a knife, I did not think any thing about it 

I feel entirely satisfied that the prisoner at 
the bar, Payne, is the same man that made 
the attack on that night 

Cros^-examitied by Mr. Dostbr. 

This 10 not the first time I have seen the 
prisoner since the attack ; I saw him on board 
the monitor the day afler he was taken. He 
was brought up on deck of the monitor, and 
I took hold of liim the same way I had hold 
of him when I shoved him out of the room, 
and I looked at his face, and he had the same 
appearance, in every way, that he had the 
few moments that 1 saw him by the light in 
tlie hall; hia size, his proportions, smooth 
&ce, no beard, and when lie was made to 
repeat the words, '' I 'm mad ! I 'm mad I " 1 
reoo^ixed the same voice, varying only in 
the intenaity. 

Surobon-Gbxeral Joseph K. Barnbs. 
JFVr the Prosecution. — May 19. 

I was called on the night of the 14th of 
April, a few minutes before 11 o'clock, to go to 
3ir. Sewordj the Secretary of State. On ar- 
riving at his house, 1 found the Secretary 
wounded in three places ; Mr. Frederick W. 
Seward insensible and very badly wounded in 
the head; the rest of the family I did not 
see, as I was occupied with them. The 
Secretary was wounded by a sash in the right 
cheek, passing around to the angle of the 
jaw ; by a stab in the right neck, and by a 
stab ia the led side of the neck. 

Mr. Frederick Seward was suffering from a 
fradare of the cranium in two places; he 
was bleeding very profusely, exceedingly faint, 
almost pulseless, and unable to articulate 
The wounds seem to have been inflicted by 
some blunt instrument — the butt of a pistol, 
a loaded bludgeon, or something of that 
kind. 

Mr. Seward, the Secretary of State, had 
been progressing very favorably. He had re- 
covered from the shock of the accident of 
ten days previously, and was getting along 
very welL His right ann was broken close to 
the shoulder-joint, and his jaw was broken in 
two plaiMs; bat the serious injury of the first 
aocioent was the concussion. 

The wounds of Mr. Seward were of a very 
dangerooa character, and he is stUl suft'ering 
from them. 

I saw Miyor Seward in the room; but I did 
1^ treat any of the wounded persons profes- 
fiooally, einept Mr. Seward. 



Doctor T. S. Verdi. 
For the Prosecution — May 22. 

1 am a physician. On Friday night, the 
14th of April, about half-past 10 o'clock, per- 
haps a little sooner, 1 was summoned to 
the house of Mr. Seward, the Secretary of 
State. 1 saw the Hon. William H. Seward, 
Mr. Frederick Seward, Major Augustus H. 
Seward, Mr. Robinson, and Mr. llansell, all 
wounded, and their wounds bleeding. I had 
left Mr. Seward about 9 o'clock that evening, 
very comfortable, in his room, and when 1 saw 
him next he was in his bed, covered with 
blood, with blood all around him, blood under 
the bed, and blood on the handles of the doora 

1 found Mr. Emrick W. Hansell on the 
same floor with Mr. Seward, l3ring on a bed. 
He said he was wounded. I undressed him, 
and found a stab over the sixth rib, from the 
spine obliquely toward the right side. I put 
my fingers into the wound to see whether it 
had penetrated the lunga I found that it 
had not, but 1 could put my fingers probably 
two and a half inches or three inches deep. 
Apparently there was no internal bleeding. 
The wound seemed to be an inch wide, so 
that the fineer could be put -in very easily 
and moved all around. It was bleeding then, 
very fresh to all appearances ; probably it waa 
not fifteen or twenty minutes since the stab 
had occurred. 

Cross-examined by Mr. Doster. 

Mr. Frederick Seward was conscious, but 
had great difiiculty in articulating. He wanted 
to say something, but he could not express 
himself He knew me perfectly well. He 
had a smile of recognition on his lips, and aa 
1 looked upon his wound on the forehead, he 
was evidently impressed with the idea that 
the severest wound was in the back of the 
head, and he commenced sayins, "It is, it 
is," and would put his finger to tne back of 
his head. I examined the wound, and found 
that his skull was broken, and 1 said to him, 
" You want to know whether your skull ia 
broken or not?" and he said, "Yes." He 
was sensible for some time; but probably in 
half an hour he went into asleep, from which 
he woke in about fifteen or twenty minutes, 
and we attempted to put him to bed. Then 
he helped himself considerably. We put 
him to bed, and he went to sleep, in which 
he remained for sixty hours; he then im- 
proved in appearance, and gradually became 
more sensible. 

1 saw terror in the expression of all Mr. 
Secretary Seward's family, evidently expecting 
that his wounds were mortal. 1 examined 
the wounds, and immediately turned round to 
tlie family and said, " 1 congratulate you all 
that the wounds are not mortal ; " upon which 
Mr. Seward stretched out his hands and re- 
ceived his family, and there was a mutual 
congratulation. This was probably twenty 
minutes before Doctor Barnes arrir^ 
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Ut. Seward bad improTed rtrj much IVoni 
bis accident, and was not in a eritieal oondi- 
tion when this attack wag made. The effect 
of the tronnda he received on the night of the 
14th «as prinoipatly froin lois of blrx>d, whicli 
weakened him verj much, and made his coo- 
ditioD etill more delicate and difficult to rally 
ttota the shock. The wound itself created 
more inflammatioa in the cheek that had 
been cwolleo by the injury receiyed before, 
and rendered the union of the bonee mon? 
difficult It ia not my opinion that th^ 
wounds receiTed by Mr. Seward tended t<> 
aid his recoverr from his former accident; 
that idea got afioat from the fact that the 
cheek wa« rery much inflated and swollen, 
and that by cutting into it, it would probablj' 
recover faster; but I never entertained and 
never expressed such an opioiOD. 

SoBiRi Nblsoh (colored.) 
Fbr tht Ptottevti(m.—M^ 20. 
I live in Washington; I used to live in 
Virginia. 

[A kBlb •taOVB to U* VllBML 1 

That looks like the knife I found oppoeiUr 
Secretary Seward's bouse, on the Saturday 
morning after he was stabbed. I gave it ' 
an officer at the door first, and afterward 
that gentleman, [pointing to Surgeon John 
Wil*>n, U. S. i] 

CroMt-examintd by Hk. Dostkr. 
I do not say that it is the same knife, but 
it looks like the one I found in the middle 
of the street, right in front of Secretary Sew- 
ard's bouse, between 5 and 6 o'clock in the 
morning. 

Da. John Wiuox. 

For the Protecuiion. — Maji 20. 

[Tbe kalfe abowB to Kobert Ktlun «u tibibltod to Am 

This is the knife I received from the col- 
ored boy who has just left the stand. He 
rivt it to me in the library of Mr. Seward's 
Duse, about 10 o'clock on Saturday morn- 
ing, the 15th of April. 

Thomju Price. 
For Ihe Proteadion. — May 19. 
On Sunday afternoon, the 16th of April, I 
incked up a coat in a piece of woods that 
lies between Fort finnker Hill and Fort Sar- 
atoga. 

[Two c»l( Ten ber* nbnllMd to tie w»ium.) 

This is the coat It is a white and brown 
mixed cloth. I discovered traces of blood on 
the sleeve; that is how I recognize it I 
found it about three miles fVom the city, in 
the direction of the Eastern Branch. 

There is a road from one fort to another, 
•nd the coat was fbund in the piece of woods 
oa tie eastern aide of tht road 



CoLOKu. H. H. Wnxa. 
Far Iht Proteatthn. — 3^ 19. 

I bad the prisoner, Payne, in my entUidj 
on the ITth of April, the night of hia arrest 
He had on a dark-gray coat, a cair of black 
pants, and something that looked like a skBll- 
cap. 

I took off his coat, shirt, panta, vest, and 
all his clothing the next day oo board the 
monitor. He had on a white linan ehirt and 
a woolen under-shirt, minus od« sleeve; a 
pair of boots with a broad ink-atain on them 
on the inside. 

These are the articles. There a a diatiact 
mark on them by which I recogniae them. 
I described to the prisoner at the time what 
I auppoaed was his position when he com- 
mitted the assault, and told him I Bhonld 
find blood on the coat-slfeeve in the inside; 
Spots of blood were found in the position I 
described. 
rn» wttDMi nUMtid tba ipoti nSmal ts.] 

I found Spots, also, on the white shirt- 
sleeve. I called Payne's aUentlon to thit 
at the time, and said, "What do too think 
now?" He leaned back against tne side of 
the boat and said nothing. 
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I asked him where he had ^ot hia boote 
He said he had bought them in Baltimore, 
and hod worn them three montha I called 
his attention to this fklsehood, as it was a|»- 

Erent the boots hod only been slightly won. 
: made no reply to that 

I took tbe boots away with me, and aent 
one of them to tbe Treasury Department, to 
ascertain, if possible, what the name was. 
Orou-txtimined by Ux. BoiiaB. 

I did not threaten the prisoner at any tiB« 
I think it is very possible I called him a liar. 
[ saw stains of blood on the coat that waa 
brouiht to me from Fort Bunker Hill; I 
called the prisoner's attention to the fitct, 
and said, " How did that blood come there T" 
[le replied, " It is not blood." I said, "Look 
and see, and sav, if you can, that it is not 
blood." Be toolted at it and said, "I do not 
know bow it came there." 

Charles H. Botch. 
For the Proieeution. — Hay 19. 
I was present when the prisoner, Tajat, 
was searcned. 

A bundle of 4r1toln. lodiiiiw ft nilc of boots tat s 
ckM-conpw, wu )u>iul*dt<rS< wltaM.) 

All these articles were taken firom the pw- 
in of that big man there, [pointing to the 
accused, Lewis Payne. 1 

The pocket-conipasa ne himself handed to ! 
Mr. Samson, and Mr. Samson handed it to j 
ine. I recognize the boots; they were polhd ' 
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Spevcsb M. Clark. 

For the Prasteutian. — May 19. 
nittliic to the witiMM a pair of boota.] 

lad one of these boots yesterday for 
ination. I then discovered the name, 
1 has now inostly disappeared under the 
of the acid I put upon it 
len I received the boot, it had on the 
i a black mark, made apparently to 
writing. I examined it with a micro- 
, and found that it was one coat of ink 
&id on another. I then attempted to 
off the outer coat to see what was 
', and partiallv succeeded. The name 
ired to me to be J. W. Booth. The J 
V were distinct; the rest of the writing 
>becure. I can not speak positively of 
ip that is in itself obscure, but it left 
little doubt upon my mind that the 
: was Booth. 

Cross-examined hy Mr. Doster. 

tave charge of the engraving and print- 
1 the Treasury Department I took off 
uter coat of ink by the use of oxalic 
Where the lower coat of ink has 
ined exposed to the air longer than the 
' coat, it is possible to take off the 
' and leave the lower or inner coat 
turbed. The reason the latter part of 
lime in this case was more obscure than 
rai, is because I leA the acid too long 
e outer coat^ and it attacked the lower 

The upper coat is separated from the 

by washing with water as fiut as it is 
ved. The acid is put on under a mag- 
, and the moment tne outer coat disap- 
, and the under one begins to show, I 
>y the acid. An examination at the 
int the outer coat dissolves and is 
ed away, shows the lower coat of writ- 

I supposed the lower coat had been 
led to the air longer than the outer, and 

an effort to test it, which proved that 
I aa 

e boot was given me by Mr. Field, 
id Assistant Secretary of the Treasury, 
told me it had belonged to Payne. I 
ted to find the name of Payne, but I 
(hi I plainly discovered the " th *' at the 
when the name Booth came to my 
That was before I had clearly determ- 

upon the K I should hesitate to 
r positively to any thing so obscure as 
iliterated signature, but I entertain very 
doubt that the name is J. W. Booth. 
» is no process, that I am aware of, to 
ne the name. The writing can not be 
to be erased; it has been acted upon by 
Old which destroys the color of the ink. 

Edward Jordan. 

For the Prosecution, — May 19. 

im a solicitor, of the Treasury. I was 
ated to look at the ink-marks on> that 



boot after it had been subjected to chemical 
preparations by Mr. Clark. By examining 
the writing through a glass, I came to the 
conclusion that the name written there was 
"J. W. Booth." 

Cross-examined by Mr. Doster. 

I did not know to whom the boot belonged, 
or where it came from ; and I had no suspi- 
cion why it was in Mr. Clark's possession. I 
was accidentally passing the room of the 
Assistant Secretary of the Treasury, when 
Mr. Clark said, '* I have something curious 
to show you, I wish you would look at it," 
or words to that effect The first letter, "J," 
was very distinct ; the W and B were less so. 
I thought the outline of the writing was quite 
visible and determinable, but to say that it 
was distinct would not be true. I was asked 
what I thought the name was. My reply 
was, I thouj^ht it was the name of a very 
distinguished individual. 

By the Judge Advocate. 

I arrived at the conclusion that it was the 
name of J. W. Booth before I had received 
any intimation as to what it was supposed 
to be. 

Stephex Marsh. 

For the Prosecution, — May 19. 

That boot was shown to me by Mr. Field, 
Assistant Secretary of the Treasury, yester- 
day. On examining it, I thought I could 
make out certain letters on it At first 1 

could make out "J. W. Is h," then I 

thought 1 could trace a t next to the h ; thus : 

J. W. B th. 1 could not be positive as 

to the intervening letters; I examined them 
only with the naked eye, but in regard to the 
letters 1 have mentioned, 1 have no doubt at 
all. In the intervening space, between the 
B and th, there was room for two or three 
letters. 

Cross-examined by Mr. Doster. 

The boot was handed to me by Mr. Field 
in his room. I was told to examine it, and 
see if I could make out what name appeared 
to be written there. I did so, and the result 
1 have stated 

Lieutenant John F. Toffbt. 

For the Prosecution. — May 17. 

On the night of the 14th or the morning 
of the 15th of April last,' it might have been 
a little after 1, as I was going to tlie Lin- 
coln Hospital, where I am on duty, 1 saw a 
dark-bay horse, with saddle and bridle on, 
standing at Lincoln Branch Barracks, about 
three-quarters of a mile east of the Capitol. 
The sweat was pouring off him, and had 
made a regular puddle on the ground. A 
sentinel at the hospital had stoppeil the horse. 
I put a guard round it and Icept it there 
until the cavalry picket ii%a Nkt^'wiw ^>9^.x 
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when I reported the fact at the office of the 

Sicket, and was requested to take the horse 
own to the head-quarters of the picket, at 
the Old Capitol Prison. I there reported 
having the horse to Captain Lord, and he 
requested me to take it to General Aueur's 
head-quarter& Captain Lansing of the Thir- 
teenth New York Cavalry and myself took 
it there, where the saddle was taken o£f, and 
tlie horse taken charge of. 

[A saddle wu here shown to the witnen.] 

I should think that was the saddle; I 
know the stirrups. When I got to General 
Augur's head-quarters, I found that the horse 
was blind of one eye. Whether he had 
fallen or not I do not know, but as I rode 
him down I noticed that he was a little 
lame. 

From the Lincoln Hospital to the Navy 
Yard Bridge is fully a mile. 

[The saddle wu put in eridence.] 



Oros^examined hy Mr. Dostbb. 

The horse was on a sort of by-road that 
leads to Camp Barry; it turns north from the 
Branch Barracks toward Camp Barry to 
the Bladensbur^ road. I found him by the 
dispensary of tne hospital. He had come 
running there, but from what direction I do 
not know. 

lUcalUcL^May 18 

I have been to General Augur^s stables on 
Seventeenth and I Streets, and there recog- 
nized the horse I found. 

See also testimony of 

Louis J. Weichmann pages 118, 118 

Miss Anna £. Surratt page 180 

Miss Honora Fitxpatrick '' 182 

John T. Holaban " 189 

Mrs. Eliia Holahan " 182 

Major H. W. Smith: " Vil 

Capt W. M. Wcrmerskirch " 128 

R. C.Morgan " 122 
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Miss Maroabbt BiiANSoy. 
For the Defense, — June 2. 

By Mr. Dostbr. 

I live at No. 16 North Eutaw Street, 
Baltimore. 1 first met the prisoner, Payne, 
at Gettysburg, immediately after the battle 
there, I was a volunteer nurse, and he was 
in my ward. He was very kind to the sick 
and wounded. 1 do not know that he was a 
nurse, nor do I know that he was a soldier. 
As nearly as I remember, he wore blue 
pants, no coat, and a dark slouch hat He 
went there by the name of Powell, and by 
the name of Doctor. The hospital contained 
both Confederate and Union soldiers. I was 
there about six weeks, and left the first 
Week in September. I do not remember 
whether Powell was there the whole of that 
time. 

I saw him again some time that fall or 
winter, at my mothers house. He was 
there but a very short time; only a few 
hours, and I had very little conversation 
witli him. 

Q. Did he say to you where he was going ? 

Assistant Judge Advocate Bingham. The 
witnejis need not state; what he said to her 
is altoficether incompetent evidence. 

Mr. DosTER. May it please the Court, I 
intend to set up the plea of insanity, as I 
have already stated, in the case of the pris- 
oner, Payne. It is very true that, under all 
other pleas, declarations of this kind are not 
considered competent evidence for the defense, 



but the declaration of a person suanected of 
insanity is an act, and tnerefore admissibla. 

Assistant Judge Advocate Bihohaii. Thai 
is all very true; but the proper way to giet 
at it is to lay some foundation for introduc- 
ing the declarations in support of the allega- 
tion that the party was insane. In this case 
no foundation has been laid. 

Mr. DosTER. I claim that the whole con- 
duct of the alleged murderer, from beginning 
to end, is the work of an insane man, and 
that any further declarations I may prove, 
are merely in support of that theory and of 
that foundation as laid by the prosecution. 

Assistant Judge Advocate Bingham. Ac- 
cording to that, the more atrocious a man's 
conduct is, the more he is to be permitted to 
make a case for himself by all his wild dec- 
larations, of every sort and to everybody, at 
every time and at every place. If he only 
manages to get a knife larce enough to sever 
the head of an ox as well as the head of 
a man, rushes past all the friends of a sick 
man into his chamber, stabs him first on one 
side of the throat and then on the other, aod 
slashes him across the face, breaks the skull 
of his son, who tries to rescue him, yelps, 
" I am mad 1 I am mad I " and rushes to the 
door and mounts a horse which he was care- 
ful to have tied there, he may thereupon 
prove all his declarations in his own defense, 
to show that he was not there at all. 

Mr. DosTER. It is claimed here that there 
is no foundation laid for the plea of insani^. 
In the first place, all the circumatancea oonr 
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nectcd with the assassination show the work Mr. Clampitt. May it please the Court, I 
of insane men. The entrance into the house do not rise for the purpose of denying to 
of Mr. Seward was by a stratagem which is the counsel for the accused, Payne, the right 
pecttliarlr indicative of insane men. Then to set up the plea of insanity, or any other 
the conduct of Payne, after he entered the plea that he thinks proper; but I do rise for 
house, without the slightest particle of dis- the purpose of indignantly proclaiming that 
guise, speaking to the negro for five minutes he has no right to endeavor to bring before 
— a person that he must know would be able this Court the house of Mrs. Surratt as a 
to recognize him again therafler; the ferocity rendezvous to which Payne would naturally 
of the crime, whicn is not indicative of hu- resort There is no evidence which has 
man nature in its sane state; his leaving all shown that he would naturally go to her 
the traces which men usually close up be- house for the purpose of hiding or for the 
hind him. Instead of taking away his pistol purpose of screening himself from justice. 
and his knife and his hat, he walks leisurely The Commission sustained the objection 
oat of the room, having plenty of time to of the Judge Advocate. 
take these away, and abandons them; he Witness. I do not know where he went 
takes his knife and deliberately throws it to from my mother's. In January of this year, 
down in front of Mr. Seward's door, as he came again to our house. Ue was dressed 
though anxious to be detected; and then, then in citizen's dress of black, and repre- 
iastead of riding off quickly, as a sane man sen ted himself to be a refugee from Farquier 
would under the circumstances, he moves off County, Va., and gave his name as Payne. 
90 slowly that the negro tells you he followed lie took a room at my mother's house, staid 
him for a whole square on a walk; and after- there six weekn and a few days, and led in the 
vard, instead of escaping either to the north, beginning of March. He never, to my knowl- 
on the side where there were no pickets at the edge, saw any company while tliere. I never 
time, (for it was shown he had a sound saw J. Wilkes Booth, and do not know that 
horse,) or instead of escaping over the river, he ever called upon Payne, 
as he had ample opportunity of doing-^be- 

caose if he could not get across the Ana- Margaret Kaiohx. 

costa Bridge, he might have swam the river j,^^ ^^ Dc/en,e.-^une 2. 

at any pom t— he wanders off m to the woods, *^ 

rides around like a maniac, abandons his By Mr. Doster. 

horse, takM to the woods, and finally com^ j ^^ g^^^^^ ^^ ^^ Branson'a I have 
b«sk to the rei7 house which, if he had g^„ ^^^ prisoner, Payne, at Mrs. Branson's 
any sense, he knew must be exactly the feoarding-Luse; he came there lost January 
houae where hewould be arrested—where there ^^ February, and remained till the middle of 
were ^ards at the time, and where he must ^^^^ I remember he asked a negro servant 
hare known, If he had been sane, that he ^ ^j^^^ j^jg ^ ^^^ g^c gave him some 
would immediately walk into the arms of in^pudence, and said she would not do it. She 
the military authorities. He goes to this ^^i^^ ^^^ ^^^^ „a^^g^ ^„j then he struck 
hcmse in a crazy diyuise; because who in j^^, . he threw her on the ground and stamped 
the world ever heard of a man disguising ^^ j^^^ ^^ 3^^^^,^ j^^^ ^„ t,,^ forehead, ind 
himself by psmg a piece of his drawers as a g^jj j^^ ^^^^^ j^jU j^er; and the girl ifler- 
hat, supposing that a sane man would not ^^^ ^^^^ ^^ j,^^^ him arrested. 
discover the disguise. Finally, there is the 

this man, aa opposed to the rest of the prison- For the Defense. — June 2. 

er»; instead of showing the slightest feeling, ^ -^^ Poster 

he has displayed an indifference throughout ^ 

this triaL You yourselves noticed that at Q. Have I at any time given you any indi- 
the time of that solemn scene, when the ne- cation of the answers I expected you to give 
gro identified him he stood here and laughed before this Court? 
at the moment when his life was trembling A. You have not 

in the balance. I ask you, is that the con- Q. State what your ofBoial position is, and 
duct of a sane man? There are, besides, your profession. 

Home phTsical reasons which go hand in A. I am a doctor of medicine, and super- 
hand with insanity, and corroborate it, of a intendent of the Government Hospital for the 
character more delicate, and which I can Insane, which position I have occupied for 
not mention now, bat which I am prepared thirteen years. 

to prove before the Court at any tim& I say Q. What class of persons do you treat in 
that the most probable case of insanity that your hospital ? 

can be made out has been made out by the A. Insane persons exclusively. The bulk 
prosecution, in the conduct of this prisoner of the patients I treat are composed of sailors 
before the assassination, during the assassi- and soldiera 
nation, at the time of his arrest, and during Q. Please define moral insanity, 
the tnaL A. When the moral or affective ihcalties 

11 
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seem to be exclosively affected by disease of the 
brain, I call that a case of moral insanity. 

Q* What are some of the principal leading 
causes that produce moral insanity? 

A. My impression is that insanity is oft* 
ener caused by physical disease than moral 
causes, and that the fact that insanity takes 
the form of moral insanity is apt to depend 
on the character of the individual before he 
becomes deranged. 

Q. Is actire service in the field, among 
eoldid^s, at any time, a cause of moral in- 
sanity 7 

A. It is; but not a frequent cause. I have 
known cases of moral insanity occur among 
soldiers. 

Q. Has or has not insanity increased rerv 
much in the country, and in your hospital, 
dnrine the present war ? 

A. It ha& 

Q. Has it not increased much more, pro- 
portionately, than the increase in the army? 

A. It ha& 

Q. How is the increase accounted for? 

A. By the diseases, hardships, and fatigues 
of a soldier^s life, I think, to which the men 
were not accustomed until they entered the 
service 

Q. Are younj^ men who enlist more ex- 
posed to insanity than men who enlist in 
middle life? 

A. I am not sure that they are. My im- 
pression is, that voung men accommodate 
themselves to a change in their manner of 
life rather more readily than men of middle 
age. 

Q. What are some of the leading symp- 
toms of moral insanity? 

A. The cases are as diverse as the indi- 
viduals affected. If a man, for example, be- 
lieves an act to be right which he did not 
believe to be ripht when in health, and which 

r^ple generally do not believe to be right, 
regara that as a symptom of moral in- 
sanity. 

Q. Is depression of spirits at any time con- 
sidered a symptom of insanity.? 

A. It is. 

Q. Is great taciturnity considered a symp- 
tom? 

A. It is a frequent symptom of insanity, 
but I can conceive that great taciturnity 
might exist without insanity. 

Q. Is a disposition to commit suicide and 
an indifference to life considered a symptom ? 

A. It is. 

Q. Is great cunning and subtlety in making 
plans concomitant of insanity? 

A. The insane frequently exhibit extraor- 
dinary cunning in tneir plans to effect an 
object 

Q. Is it or is it not possible for a madman to 
confederate with other madmen or sane men 
in plans? 

A. I would say that it is not impossible, 
but it is infrequent for roadmen to confeder- 
Mte ia ef^tiog their pJaosi 



Q. Do madmeii never confederate in plans? 

A. Very seldom. 

Q. Is or is not a morbid propensity to de- 
stroy, proof of insanity ? 

A. Not a proof, but it is a very common 
attendant upon insanity. 

Q. Is it not a symptom of insanity if one, 
apparently sane, and without proroeatioD or 
cause, commits a crime? 

A. I should regard it as giving rise to a sua- 
picion of insanity, but not of itself a proof of it 

Q. Is not all conduct that differs firom the 
usual modes of the world proof of insanifyt 

A. I will answer that by saying that no 
single condition is a proof of insanity in every 
instance, but that an entire departure from 
the usual conduct of man would be connd- 
ered as affording strong ground to aospeot 
the existence of insanity. 

Q. Are madmen not remarkable for great 
cruelty ? 

A. My impression is that madmen exhilni 
about the same disposition in that respect 
that men generally do. 

Q. Do or do not madmen, in committing 
crimes, seem to act without pity? 

A. Those who commit criminal acta tSre* 
quently do. 

Q. If one should try to murder a sick man 
in his bed, without ever havinj^ seen him 
before, would it not be presumptire proof oi 
insanity? 

A. It would give rise, in my mind, to tha 
suspicion that a man was insane. I should 
not regard it as proof. \ 

Q. If the same person should besidea try 
to murder four other persons in the house 
without having seen them before, would it 
not strengthen that suspicion of insanity? 

A. I think it would. 

Q. If the same person should make no at- 
tempt to disguise himself, but should converse 
for five minutes with a negro servant, walk 
away leisurely, leave his hat and pistol be* 
hind, throw away his knife before the door, 
and ride away so slowly that he could be fol* 
lowed for a square bv a man on foot, would 
not such conduct further corroborate the mut- 
picioYi of insanity ? 

A. I think it would. It is a peculiarify of 
the insane, when they commit criminal aelt, 
that they make little or no attempt to coneeal 
them ; but that is not always the case. 

Q. If the same person should cry out, while 
stabbing one of the attendants, ** I am mad, I 
am mad," would it not be further ground for 
suspicion that he was insane? 

A. Such an exclamation would give rise, in 
my mind, to an impression that the man was 
feigning insanity. Insane men rarely make 
such an exclamation, or a similar one, and 
they rarely excuse themselves for a criminal 
act on the ground that they are insane. 

Q. Do not madmen sometimes unconaoioai- 
ly state that they are mad ? 

A. They do sometimes, bat it is not fte- 
quent that they do. 
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Q. Do you not remember cases in your ex- 
perience where madmen have told you they 
were mad ? 

A. They frequently do it in this way: An 
individual knows that he is regarded as in- 
sane, and if taken to task for any improper 
act, a shrewd man will excuse himself on the 
ground that he is an insane man, and t\\er*T- 
fgre not responsible. 

Q. If the same person that I have men- 
lioned should, although in the poeaesoion of 
a sound horse, make no effort to en^jape, but 
ihould abandon his horse, wander oif into the 
woods, and come back to a hcus" surrounded 
with soldiers, and where he m'ght expect to 
be arrested, would that not be additional 
ground for the suspicion that he was insane? 

A. I should regard every act of a man who 
had committed a criPie, indicating that he 
was indifferent to the consequences, as a 
ground for suspocti'jg that he was insane. 

Q. If the same person should return to this 
house I have 'ipoken of, with a piece of his 
drawers for his hat, at a time wlien he saw 
the soldiers in its possession, would not that 
be additional proof of insanity? 

A I can hardly see what bearing that 
would have upon the question of insa^iity. 

Q. I understood you to say before that 
nadmen seldom disguise themselves. The 
difl;guise in question consisted of a piece of 
drmwera being used for a hat I ask whether 
that disguise may properly be presumed to be 
the disguise of a sane man or an insane man ? 

A. It would depend upon circumstances. 
It is a common peculiarity of insane men, 
that they dress themselves in a fantastic 
maoner; for example, make head-dresses out 
of pieces of old garmenta They do it, how- 
ever, apparently from a childish fancy for 
something that is fantastic and attracts at- 
tention; and I do not recollect a case of an 
insane person dressing himself in a garment 
or garments of that kmd for the sake of dis- 
guising himself. 

Q- If this same person, after his arrest, 
should express a stronjg desire to be hanged, 
and exprMS great indifference of life, would 
that be additional ground for suspicion of 
inaaniiy 7 - 

A. I think it would. 

Q- Would it be further ^und for suspi- 
ekm if he seemed totally indifferent to tne 
oondact of his trial, laughed when he was 
identified, and betrayed a stolidity of manner 
difEbrent from his associates? 

Au I think it would. 

Q. Please state to the Court what physical 
m generally accompanies insanity, if 
wmj thiKt is. 

^ A* I believe that disease, either functional 
or Of^panie, of the brain alwavs accompanies 
imninity. No other physical disease neces- 
Mrilj, or perhaps usually, accompanies it 
r Q- I* lone-continued constipation one of 
tlie phvi^caT conditions that accompany in- 
■anitjf 



A. Long-continued constipation fluently 
precedes insanity. Constipation is not very 
frequent among the actual insane. 

Q. If this same person that I have de- 
scribed to you, had been suffering from con- 
stipation for four weeks, would that be con- 
sidered additional ground for believing in his 
insanity ? 

A. I think it would I think some weight 
might be given to that circumstance. 

Q. If the same person, during his trial 
and during his confinement, never spoke 
until spoken to, at a time when all his com- 
panions were peevish and clamorous; if he 
never expressed a want when all the rest 
expressed many ; remained in the same spirits 
when the rest were depressed ; retained the 
same expression of indifference when the 
rest were nervous and anxious, and continued 
immovable, except a certain wildness in his 
eyes, would it not be considered additional 
ground for believing in his insanity? 

A. I think it would. 

Q. If this same person, after committing 
the crime, should, on beins questioned as to 
the cause, say he rememoered nothing dis- 
tinctly, but only a struggle with persons 
whom he had no desire whatever to kill, 
would not that be additional ground for sus- 
picion of insanity? 

A I think it would. 

Q. What are the qualities of mind and 
person needed by a keeper to secure control 
over a madman ? 

A. Self-control. 

Q. Are not madmen easilv managed by 
persons of strong will and resolute character? 

A Yes, sir; Uiey arc 

Q. Are there not instances on record of 
madmen who toward others were wild, while . 
toward their keepers, or certain persons 
whom thev held to be superiors, they were 
docile ai:a obedient, in the manner of dogs 
toward their masters ? 

A. I think the servile obedience which a 
dog exhibits to his master is rarely exhib- 
it^ by the insane. It is true, that the insane 
are comparatively mild and obedient to cer- 
tain persons, when they are more or less 
turbulent and violent toward other persons. 

Q. Would it not be possible for such a 
keeper, exercising supreme control over a 
madman, to direct him to the commission of 
a crime, and secure that commission ? 

A. I should say that would be very diffi- 
cult, unless it was done in the course of a 
few minutes after the plan was laid and the 
direction given. I should say, generallyi it 
would be very difficult 

Q. Is not the influence of some persons 
over madmen so great that their will seems 
to take the place of the will of the mad- 
man ? 

A There is a great difference in the 
control that different individuals have over 
insane persons^ but 1 tViviiVL \\. «.xi «tt^t >^<»N. 
that oontrol reacYiea \\\* «iX«oX '^w^ >aKt% 
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deecribed, or the extent, I maj add, that is 
popularly supposed. 

Q. Do you or not recognize a distinction 
between mania and delusion? 

A. A certain distinction, inasmuch as de- 
lusion may accompany any form and every 
form of insanity, and mania is the name 
given to a particular form, wliich may or 
may not be accompanied by delusion. 

Q. Are not instances of insane delusion 
more frequent during civil war than any 
other kind of insanity? 

A. My impression is, that cases in which 
delusions are entertained are not as frequent 
Insanity is of a more general character — so 
far as my experience goes, has been during 
tlie war, among soldiers — than it usually is. 

Q. Does or does not constant dwelling on 
the same subject lead to an insane delusion ? 

A. It frequently does, I think. 

Q. If a body of men, for instance, who 
owned slaves, were constantly hearing speeches 
and sermons vindicating the divine right of 
slavery, burned men at the stake for attempt- 
ing to abolish slavery, and finally took up 
arms to defend slavery, when no man was 
really attacking it, would not that be evi- 
dence that some of these men were actually 
deluded? 

A. I think it would ; but it does not follow 
that the delusion is what I technically de- 
nominate an insane delusion, arising from 
disease of the brain, and for which a man is 
not responsible. 

Q. It one of those same men who owned 
slaves, and believed in the divine origin of 
slavery, and had fought in its defense, and 
believed that he had also fought in defense 
of his home and friends, should attempt, on 
his own motion, to kill the leaders of the 
people, who he believed were killing his 
friends, would not that conduct be esteemed 
a fanatical delusion ? 

Assistant Judge Advocate Burnett. Un- 
less Mr. Doster can ^ive us some idea when 
this species of examination will be brought 
to a close, we must here interpose objection. 
It certainly has nothing whatever to do with 
the case. He is imagining facts that do not 
exist, and he is examming upon a basis that 
he has not laid, and it is certainly irrelevant 
and foreign to the issue. Will Mr. Doster state 
if he b nearly through with his examination? 

Mr. Doster. The course of examination 
that I propose is not a great deal longer. I 
mentioned the other day that it was impos- 
sible for me to secure the attendance of wit- 
nesses from Florida. Regularly, I ought not 
to have called Dr. Nichols before these wit- 
nesses had been here and had been exam- 
ined. I have been unwilling to detain Dr. 
Nichols here, and have endeavored to go over 
the whole ground with him, so that I need 
not call him twice, as I would have to do if I 
were to call these witnesses from Florida first 

Witness. If I may be allowed, I would 
/iJce to give an explanatory answer. I have 



given just a categorical one to all the ques- 
tions that have ^en asked m^, I believe; I 
am, perfv)nall^, and as an expert, very mnch 
opposed to giving an opinion in respect to 
hypothetical cases, for the simple an<f best 
of reasons, as I conceive that I have none, 
and I could give no definite opinion upon 
the facts implied in the questions submitted 
to me.' Every case of insanity is a case of 
itself, and has to be studied with all the light 
that can be thrown upon it, and it is impoa- 
sible for me to give an opinion upon a hypo- 
thetical case. 

Db. Jaicbs C. Hall. 
For the Dtfenss, — June 13. 

This morning I spent three-qaart«« of an 
hour in an examination of the prisoner, 
Lewis Payne. I first examined him with 
regard to his physical condition. His eye 
appeared to be perfectly natural, excent that 
it appeared to have very little intellectual 
expression ; but it was capable of showing a 
great deal of passion and feeling. I discov- 
ered a remarkable want of symmetry in the 
two sides of his head. The left side is much 
more developed than the right His pulse I 
counted twice carefully; I found it to* be a 
hundred and eight, which is about thirty 
strokes above a natural healthy pulse. In 
other respects his health seemed to be ffood, 
with the exception of another habit, wnich, 
I believe, the Court is informed of — namely, 
constipation. His general muscular develop* 
ment is perfectly healthy. 

I questioned him first to test his memory. I 
found that it acted very slowly. He appeared 
to answer my questions willingly, but his mind 
appeared to be very inert, and it took some 
time before he would give me an answer to 
a very simple question, though he did not 
seem to be at all reluctant in giving me the 
information I was seeking for. His intel- 
lect appears to be of a very low order; and 
yet I could not discover that there was any 
sign of insanity. His mind is naturally dull 
and feeble, and, I presume, has not been culti- 
vated by education. 

I asked him certain questions which I 
thought would draw out his moral nature 
and feelings, and the conclusion to which I 
came was, that he would perform acts, and 
think himself justified in so doing, which a 
man of better moral nature and of a better 
mind would condemn. 

Q. Did you or not state the case to him of 
a person committing the crime with which he 
is charged, and ask his opinion in reference 
to the moral right to commit it? 

A. I did. I mentioned it as a supposed 
case, and he said he thought a person in per- 
forming such an act as I described would be 
justified. ** I wish you would give me some 
reason," I said, "why you think he would 
be justified; why you think an act which 
I think wrong, and which everybody else 
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thinks wrong, oouM be justified." His an- 
swer amounted to this, that he thought in 
ioar m person was entitled to take lifa That 
WB8 the reason be assigned why he thought 
•Qch an act could be justified. 

I should say that, from the whole exam- 
ination, there was reasonable ground for 
suspicion of insanity. It seems to me that 
no man could, if he were perfectly sane, ex- 
hibit the utter insensibility that he does and 
did in my presence. I do not think there was 
any attempt at deception. He answered the 
questions, so far as his mind would permit 
him, plainly and clearly, without any attempt 
at deceivini^ me or misleading me. I can not 
give a positive opinion that he is laboring 
tinder either moral or mental insanity. To 
decide on a case of this kind, one ought to see 
the person at various times and under various 
oreumstances. I never saw this man before. 

Qross-examined hy the Judob Advocate. 

I can not discover any positive signs of 
mental insanitpr, but of a very feeble, inert 
mind; a deficiency of mind rather than a 
derangement of it; a very low order of intel- 
lect His memory appears to be very slow 
in actinji^. 

Q. Bid he or not seem to have a distinct 
recollection of his crime, and also of the mo- 
tives and coarse of reasoning — 

Mr. BosTER. I object to that question. 

WiTNKSS. I did not refer to it as the crime 
committed by himself. I asked him what 
lie would think of a man who had committed 
a crime such as he was charged with, and 
he said he thought he would be right in 
doing it I caremlly avoided applying the 
aet or crime to himself^ personally ; I merely 
spoke of it as a supposititious case. I did not 
tnink it would be right for me to receive any 
eonfession from him, and I rather avoided 
extorting it I by no means regard atrocious 
crime as per *e evidence of insanity. 

Q, Bo yOu regard insensibility under crime 
or indifference to the results of crime as indi- 
cating insanity ? 

A. Inhere a man commits crime habitually 
and without any adequate motive or provo- 
cation, I should be disposed then to suspect 
insanity. If there is an absence of motive 
and an absence of provocation, and if it is 
done habitually, these are the conditions. A 
single act I should be very reluctant to form 
an opinion upon. 

Q. If a man, engaged in arms as a rebel 
against the Government of his country, is 
found assassinating its Chief Magistrate and 
the members of its Cabinet, would you or not 
re^rd these circumstances as indicating suf- 
ficiently the presence of motive to save him 
from the imputation of insanity ? 

A. Yes, he misht have a motive. I can 
readily conceive Uiat a man might think he 
bad a sufficient motive and a si&cient justi- 
fication fbr it 

Q. Bo I or not understand you to say, Boo- 



tor, that, from the whole examination you 
have made, you regard the prisoner, Payne, ns 
sufficiently sane to be a responsible being for 
his acts? 

A. I have not altogether made up my mind 
on that I do not think that the single exam- 
ation which I have made would suffice to 
decide the question. I think there is enough 
to allow us a suspicion that he may not be a 
perfectly sane and responsible man. I can 
pive no positive opinion on that point His 
intellect is very feeble and inert 

Q. The extent, then, to which you go, is 
that there is ground for suspicions ? You do 
not express any such opinion ? 

A. I do not express a positive opinion that 
he is either morally or mentally insane, but 
that there is sufficient ground, ooth from his 
physical condition and his mental develop- 
ment, for a suspicion of insanity. 

Q. Bo you rest that suspicion largely on his 
course of reasoning, and the conclusion he 
drew from the case which you supposed? 

A. Yes, sir; I should think that was the 
result either of insanity or verv badly culti- 
vated mind, and very bad morals. 

Q. Might it not be wholly the result of very 
bad morals? 

A It might entirely. I attach some im- 
portance to his physical condition. It is 
generally known that persons who are insane, 
habitually, with few exceptions, have an un- 
usual frequency of pulse. His pulse is thirty 
odd strokes above- the normal standard. 

Q. He was aware of the purpose for which 
you had your interview with him, was he not? 

A. I introduced myself by telling him 
that I was a physician, and that the Court 
had directed me to examine into his condi- 
tion, and I referred to some matters connected 
with his health. 

Q. Bid he seem to be under any excite- 
ment? 

A. Not the least He was perfectly calm, 
and at times smiled. He did not seem to be 
playing a part at all. He appeared to answer 
the questions honestly and truthfully^ so far 
as I could judge; but his memory is very 
slow, and it is very difficult to ^et from him 
an answer to a very simple question. I asked 
him in regard to his birth and his residence. 
He could not remember the maiden name of 
h is mother. He said her first name was Caro- 
line, but he could not remember her maiden 
name. 

But I have known sane persons who forgot 
their own names. The celebrated John Law, 
of this city, would go to the postroffice and be 
unable to call for a letter in his own name. 

John B. Hubbabd. 

Far the D^ensg, — Jvne 3. 

By Mb. Bosteb. 

I am at times in charge of the prisoner, 
Lewis Payne, and have at times had conver- 
sation with hvm. 
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AiMBtant Jadgt Advocal* Bw&bak. Thai 

Tne JuBow ADrooi.TK, Is thU oonverMt- 
tion ofibred as m oonfeMion, or u evidei 
of iiuAnitf T 

Ur. DoariH. Aa evidEnce of inaanitj, I 
beli«T« it ia a aettled principle of law that alt 
dectarationa are admuaible under tlie plea of 
ioaanity. 

AssietantJnd^ Advocate BiHOHtM. There 
ia no euch priociple of the law, that all decla- 
rations are admuaible on the part of the ao- 
Rused for any purpofle. I object to the intro- 
duction of the declarationa of the prisoner, 
made on his own motion. 

Tlie JuDOB Adtocatb. If the Court please, 
aa a confeaaion, of conme, tbia declaration ia 
not at all competent, but if it ia relied upon 
M indicatjng an inaane condition of mind, I 
think it would be better for the Court to con- 
sider it We shall be careAil, however, to 
exclude fh>m its cmsideration tbeae atate- 
ments so far as the qneetion of the {juilt 
innocence of the particular crime is cc- 
cemed, and to admit them ool; ao far aa 
they may aid in solving the question of in- 
sanity raided by the counseL 

WiTKBsa. I was taking him out of the 
court-room, about the tbi^ or fourth day of 
the trial, and he said he wished they would 
make hoate and hang him; that he was tired 
of life, and would rather be hune than come 
hack here in the oourt-TOom. And about a 
week ago he apoke to me about hia constipa- 
tion; he said oe had been conatipated ever 
since he had been here. I have no personal 
knowledge of the truth of this. 

(^oai-txaminai by tka JuDOi Advocitb. 

I communicated Ihia statement to Colo- 
nel Dodd or Colonel McCall, and I believe to 
General Hartranft, and to no one else. 

John E. Roberts. 

For the De/erue. — June 3. 

By Ua. DosTBB. 

I am on duty around the prison, but have 

no special charge of the prieoner, Lewis 

Payne, more than the others. 1 have hod 

a little convereation with him. After the 

coat and hat were taken off bim, on the day 

that Uajor Seward was examined, I had to 

put his irons back on him, and he told me 

then that they were tracking him pretty close, 

and that he wanted to dia 

CoLoMBL W. H. H. MoCam. 
Fw the D^etue. — Jutu 3. 
By Hk. Dostbb. 
I have charge of the prisoner, Payne, in 
connection with Colonel Frederick and Colo- 
nel Dodd; we each have eight honra'duty 
oat of the Ctrent/'har. My dnty makca me 



cogniaant of the condact of the p . .. . _ 
his cell, and to the beet of my kuowledge bs 
has been consUpated from the 29lh of April 
until last evening ; that was hia flrat pasaagft 
I never had any oonveraatioa with him <m 
the subject of hia death. 

Mas. Loot Aitk Q-aaMT. 

For the Defetue. — June 12. 

Bylix. DoaTBB. 

Ifr. DosTBH. I am about to call two wit- 
nesses, and to prevent any objections being 
made, I will state that the reaaon for calling 
them is to show that the priaoner, Payn& 
three months befot^ the alleged attempted 
ossaeaination of Ur. Seward, saved the livea 
of two Union soldiers. It is the very essence 
of insanity that one violates the "even tenor" 
of hia previous life; and, therefore, if I can 
show that three months before the alleged 
attempted assassination this person ezerciaed 
a degree of honor and benevolence, which he 
aflerward violated and turned into ferocity 
and malignity, it will give a hi^h degree of 
probability to the plea, and hia subsequent 
conduct can onlv be explained by his being 
under the control of fury and madneaa. 

WiTNBSB. I live on the Waterloo Fik^ 
Warrenton, Virginia. I recollect having aem 
one of the prisoners before: that one with 
the gray shirt, [pointing to the accused, 
Lewis Payne.] I saw him some time about 
Ohrietmas in the road in front of our houasi 
i in charge of three Union priaooeia. 
at the lime of General Torbett'a raid; 



soldiers, 1 suppose, from their uniform — were 
going to kill these prisoners, and I remember 
seeing this man try to prevent it. He told 
them that he could not defend all, but if 
they killed or captured the one he had in 
charge, they would do it at the peril of thm 
lives. They left the road then, and I do not 
know what became of them afterward, but I 
know one of the prisoners was killed, for a 
Confederate soldier wanted to bring him into 
my house, and I was scared nearly to death. 
Orott-examincd by the Jnooa Anvoosn, 
[ never saw the man before or aince; bat 
he ia the same man, I am certain. I ebonid 

t him anywhere. He was dressed in a 
dark gray uniform, and some of the men 
" dhim "Lieutenant" 1 understood fh>n» 

iien to whom I was speaking about hia 
trying to save those Union prisonera that bis 
^me was Powell 

JoBK GRAirr. 

/fcr Ms Defmie. — Jmte 12. 

By Mr. Dostbo. 

I am the husband of Mrs. Grant, who 

baa juat left the aland. I was abont thna 
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ad jMtda from vaj home, when theloommeneedj 
'b«f«n in front of m; faooBe, on the [PftTne,] w 
r last JmaoAtj. I nuhsd home aa Powell, i 
y M I could, when the {Hitol flriogldien. 



I Mw tfaftt that maa, 
whoee name I nndentoed waa 
,r«l the Jive* of two Union mI- 
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hrwnoM-GiNBUL J. K. Bauibs. 

For tht Ptvteeution. — Jtme 14. 
aaociation with Br. Ilall and Surgeon 
, I have made an examination this 
ig of the priaoner, Payne, and find no 
ce of ineanitj — none whatever, 
evidences of sanitj which strack me as 
tin biacasearehia narrative of himself, 

Kaces he haa been at, of his occupation, 
Tence of his alory, and, the most im- 
t evidence, his reiteratioo of his elate- 
af yesterday and of his Grst examination 
orning. That ia considered a very se- 
at. It ia called the Bhakspearian teat, 
one of the eeveresL 
OrMt-examitud by Mb. Bobter. 
lOald consider the Shakepenrian lest 
Tor both moral and menial sanity. 
Lve not of lat? years had a large expe- 
io cases of insanilj; but some years 
waa in charge of the insane wards of a 

la present when the prisoner answered 
ill's question as to his moral responsi- 
br this crime, and heard him say that, 

certain circumstances, he considered 

crime justifiable. 

Do. Jamu C. Hall. 
jolltd for the Protecution. — Jtine 14. 
I morning, in connection with Dr. Nor- 
L Dr. Porter, we had'an examination of 
laoner, Lewis Payne, and since the 
of the Ck>mmiBaion, Dr. Barnes, the 
D-Ge&eral, joined lA, and we examined 

ted him very nearly the same questions 
osed to him yesterday, for the purpose 
ig whether he would give me anxwers 
ent with those which I then received, 
foand that they were very accurately 
no, and he answered today with rather 
iromptness than yesterday. 
ink I am now prepared to say thai 
ia no evidence of mental insanity, 
a mind is weak and nncultivated, but , 
lOt diacover any sufficient evidence of 



C^oti-examined ly Hb. Doana. 

Q. What are you prepared to state as to kit 
moral insanity 7 

A. We asked him the question to-day 
\rhether he believed in a God. He said he 
ilid, and that he believed he waa a juat Ood 
He also acknowledged to me that at one time 
lie hod been a memoer of the Baptist Churdi. 
I asked him the queetioQ, which I believe I 
repeated to the Court yeetcrday, whether he 
thought that private assaMinatioQ, practiced 
upon an enemy ia public war, waa juatiSable. 
After some little hesitation, he aaid iJtat he 
l>elieved it waa. 

Q. Ia it or not esteemed an evidence of a 
TanatJcal delusion that a person believes to 
be right what everybody else believes to be 
wrong? 

A. In some inatancee it woald; bnt I can 
readily conceive that there are persona whose 
minds and morals are auch that thev would 
lielieve a crime similar to that which he 
lias committed to be juaUflable and proper, 
even a duty. 

Db. BaaiL Hoksib. 
For tht Fro*e<ution. — iTuiw 14. 

I regular armj. 



and I arrived at the conclusion that he is not 

His look is natural, and hie speech per- 
fectly natural, and his manner natural ; uiat 
of a man sane. Tber* ia nothing in his 
appearance, or speech, or manner that indl- 
I'Btea to me that he is a man of unsound mind. 
In my opinion, there ia nothing to indicate the 
presence either of moral or what may be called 
mental insanity. We aaked him a number 
of question a His reasoning faculties ap- 
peared to be good, and his judgment good, 
10 which I attach great importance. 

We could not learn of any thing in his 
past life, so far as we have been able to 
gather his history, that wonld indicate in- 
sanity. We learned but very little of hia 
paat hiatory; but ao Dtr oa his life has been 
i dioeloaed aince he hoa bee& b«t«j ^va ixmr 
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duct and conyersations, nothing that he has 
done, has indicated to me that he was an in- 
sane man. 

Cross-examined by Mb. Bosteb. 

I am not familiar with cases of insanity, 
but I have seen some cases, and have visited 
institutions for the insane. I would form 
my opinion of a man very much as any other 
person. 

It is not usual for madness to escape the 
scrutiny of physicians on a single interview, 
or on two interviews I think there is some- 
thing always in the appearance of a man, in 
his manner ^or in his speech, that would 
arouse a suspicion of a ptiysician, or indeed 
of any intelligent person, even on one inter- 
view. 

I have heard of cases of men who have 
been examined for months at a time before 
their madness was discovered, but none have 
come to my knowledge. 

I do not think the conduct of the prisoner 
in my presence was the conduct of a madman 
during a lucid interval. It will be found upon 
scrutiny that the conduct of a madman in a 
lucid interval differs from the ordinary con- 
duct of men. Upon careful examination, 
there will be some indication always, in my 
opinion, that to several medical men, or sev- 
eral intelligent men, will be observable. I 
would regard it as a very exceptional case if 
this man should be insane. I believe it is 
possible that this man might be a mono- 
maniac on a subject not broached to him this 
mornins; but vet a monomaniac will almost 
invariably — I believe myself he would invari- 
ably — in a conversation with strange persons, 
strike upon that subject tliat he had the delu- 
sion on — that subject upon which he was 
insane. It is my opinion that a monoma- 
niac, in an examination of half an hour 
even, by strange persons especially, would 
strike upon the subject on which he was 
deluded ; that he would speak upon the sub- 
ject on which he was a monomaniac. I 



believe there are eases on record of moDO> 
maniacs who have gone whole weeks with* 
out referring to the subject on which ther 
were insane; but I have never seen boca 
cases. 

Assistant Surobon Gbobob L. Pobteb. 
For the Prosecution, — June 14. 

I was associated with Surgeon-Qeneral 
Barnes and other medical gentlemen in ao 
examination of the prisoner, Lewis Payne^ 
and our conclusion was that he was a aana 
man, and responsible for his actiona 

He has been under my eye ever since ht 
has been confined here. I have made in- 
spections twice each day since the 30th of 
April; and his conduct and conversation 
during that period have been such as to 
impress me that he is a sane and responsible 
man. I have not observed any indication 
of insanity, i 

Cross-examined by Mb. Poster. 

I believe that the law does not reoog- 
nize moral as distinct from mental insanity. 
Moral insanity is where the mind of a person 
is perverted on moral subjects; mental insaa- 
ity has regard to the intellectual more than 
the moral faculties. The symptoms of moral 
insanity are common to all cases of inaanity. 

Insane persons have generally some phvi- 
ical symptoms which I find wanting in this 
case. I have examined this man twice each 
dav, and I found that his pulse, as a general 
rule, was lower than the pulse of the othera 
Recently, I have examined by the watch, and 
find that his has not been so frequent as 
that of the other prisoncra Last night it 
was eighty; this morning it was eighty-three 
or eighty-four. Another symptom of insan- 
ity is want of sleep, restlessness. In this 
case it has been particularly noticeable that 
while the other prisoners were awake when 
I made my inspections in the evening, I 
almost always found this man asleep. 
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CoLONBL H. H. Wblls. 
For the Prosecution. — May 16. 

During the week subsequent to the assas- 
sination, I had three interviews with Dr. 
Samuel A. Mudd, in each of which he made 
statements to me; the first and third verbal, 
the second in writing. He said that, about 
4 o'clock on Saturday morning, the 15th of 
April, he was aroused by a loud knock at 
his door. Going to the window, he ^ saw in 



his front yard a person holding two horses, 
on one of which a second person was sitting 
The one who, held the horses he describe 
as a young man, very talkative and fluent 
of speech. The person on horseback had 
broken his leg, and desired medical attend- 
ance. He (Mudd) assisted in bringing the 
person on horseback into his house, and lay- 
ing him upon the sofa in the parlor. After 
he had lam^ on the sofa for some time, he 
was carried up stairs, and put on a bed ii 
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iie fW>nt room. He then examined his leg, 
ind found that the front bone was broken, 
learly at right angles, about two inches 
ibore the instep It seemed, in his jud^- 
nent, as slight a breaking as it could possi- 
Dly be. The patient complained also of a 
pain in bis back. He examined and found 
ID apparent cause for the pain, unless it 
night have been in consequence of his fall- 
,ng from his horse, as he said he had done. 
Dr. Mudd stated tliat he dressed the limb as 
irell aa he was able to do it with the limited 
raeilities he had, and called a young man, a 
irhite servant, I think, to make a crutch for 
lim. At breakfast, the younger of the two 
jenonB partook with them. After breakfast, 
[>r. Madd observed the condition of his pa- 
lent, He seemed much debilitated, and pale 
o sooh an extent that he was unable to tell 
vhat his complexion might have been, light 
>r dark. After breakfast the young man 
nade some remark about procuring a con- 
reyance to take his friend away. In the 
Dean time he (Mudd) had been about, giving 
liieetiona to his farm servants. I think he 
lakl the two persons remained until some 
ame miter dinner. He started out with the 
rovng man to see if a carriage could be pro- 
«Fea at his fiither s, but meeting his younger 
>rother, he ascertained from him that 3ie 
mnirngp could not be procured, and then 
t)de on to join the young man who had gone 
khead, and together they rode into the pines 
k mile and a naif beyond the elder Mudd's 
lOOM. The youne man remarked that be 
fould not go further to get a carriage, but 
fonld go iMck to the house and see if he 
xwld get his friend off in some way or other. 
>. Mudd then went, as he said, to the town, 
vr near the town, to see some friends or 
MlietiCa, and then returned to his house. 
la he came back to his house, he saw the 
^onnger man of the two pass to the left of 
he house toward the barn. 

He said he did not recognize the wounded 
nan. I exhibited to him a photograph of 
Sooth, but he said he could not recognize 
lim from that photograph. 

He said he had been mtroduced to Booth 
it Church, some time in November last, as 
ranting to buy farming lands, and that they 
lad eome little conversation on the subject 
»f landa In this conversation Booth asked 
f there were any desirable horses that could 
>e bought in the neighborhood cheaply ; and 
ICndd mentioned a neighbor of his who had 
lome horeea that were good drivers; that 
Booth remained with him that night, and 
test morning purchased one of those horses. 

Li mnswer to a question, he admitted that 
le eonld now recognize the person he treated 
m the same person he was introduced to— 
)ooth. He had never seen Booth fVom the 
ime he was introduced to him in Church 
intfl that Saturday morning. Herold he 
md not before seen. 

He tinrnght there was something strange 



about these two persons, from the young 
man coming down shortly after breakfast 
and asking for a razor, saying his friend 
wished to shave himself; and when he was 
up stairs shortly afterward, he saw that the 
wounded man had shaved off his moustache. 
The wounded man, he thought, had a long, 
heav^ beard; whether natural or artificial 
he did not know. He kept a shawl about 
his neck, seemingly for the purpose of con- 
cealing the lower part of his face. He said 
he first heard of the murder either on Sun- 
day morning or late on Saturday evening. 

He said that Herold — for by that name we 
spoke of him after the first explanation — 
asked him the direct road to Dr. Wilmer's, 
sayine he was acquainted with the Doctor. 
Dr. Mudd described the main traveled road, 
and was then asked if there was not a nearer 
way. He re)>lied that there was a road 
across the swamp, and described it 

Dr. Mudd pointed out to me the track they 
took, and I went with him a long way into 
the marsh, and across it on to the hill, 
where, instead of keeping straight on, they 
turned square to the left, across a piece of 
plowed ground, ani there all trace of them 
was lost 

This embraces what Dr. Mudd told me at 
the several interviews. 

Orou-examined hy Mr. Ewino. 

Dr. Mudd's manner was so very extraor- 
dinary, that I scarcely know how to describe 
it He did not seem unwilling to answer a 
direct question ; he seemed embarrassed, and 
at the third interview alarmed, and I found 
that, unless I asked direct questions, import- 
ant facts were omitted. I first saw him on 
Friday, the 21st, and my last interview was 
on Sunday, I Uiink. We had, perhaps, a 
dozen interviews in all. It was at the last 
interview that I told him he seemed to be 
concealing the facts of the case, which would 
be considered the strongest evidence of his 
guilt, and might endanger his safety. 

On Sunday Dr. Mudd took us along the 
road that the two men had taken from his 
house. They took the direction pointed out 
by the Doctor until they came to the hill. 
The marsh there is full of holes and bad 
places. I thought I discovered, from thei|; 
tracks, that in going to the right to avoid a 
bad place they had changed their direction, 
and got lost 

My impression is that Dr. Mudd said he 
had first heard of the assassination on the Sat- 
urday evening; that somebody had brought 
the news from Brvantown. The question 
was asked Dr. Mudd by some person whether 
any thing had been paid- to him for setting 
the wounded man's le^, and I think he said 
they had paid him $2a 

He said that he had told Dr. George Mudd, 
I think he said on Sunday, that there had 
been two suspicious men at his house. The 
town was fall of Bo\d\«t« «kxv^ ^^o^^X^^ ^^Aimvii^ 
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and going all the time, and the place was in 
a stale of general excitement 

By the JuDOB Adyooatb. 

I understood Dr. Mudd to mean that ne 
recognized the wounded man, while at his 
house, to be the Booth to whom he had been 
introduced in November. His expression 
was that he did not recognize him at first, 
but, on reflection, he remembered him as the 
person to whom he had been introduced. 

He said that, as he came back in the after- 
noon, he saw the wounded man going awav 
from the house, hobbling through the mud 
Herold had been riding the bay horse, and 
was going off on it The roan horse, he sup- 
posed, was in the stable. He did not say 
that lie did not see them leave ; but from the 
position he described them as being in, he 
could not see them the moment after they left 
the stable. 

By Mr. Ewino. 

As near as I can recollect, the words used 
by Dr. Mudd, in reference to recognizing 
Booth's photograph, were that he should not 
have recollected the man from the photo- 
graph, and that he did not know him or re- 
member him when he first saw him; but that 
on reflection he remembered that he was the 
man who was introduced to him in November 
last; but he did not say whether this reflec- 
tion, from which he recognized the wounded 
man as the one to whom he had been intro- 
duced, occurred before or after the man left; 
but the impression made on my mind was 
that it was before the man left. He gave as 
the reason for not remembering him at first 
that the man was very much worn and de- 
bilitated, and that he seemed to make an effort 
to keep the lower part of his face disguised; 
but of course the open light of day, the shav- 
ing of the face, and the fact that he some- 
times slept, gave better opportunities for 
observation. 1 do not think he said any 
thing to indicate that the wounded man at 
any time entirely threw off his attempt to 
disguise; but when he came to reflect, he 
remembered that it was the man to whom he 
had been introduced; he did not, however, 
I believe, say that that reflection or memory 
came to him at any particular moment 

Mart Simms (colored.) 

For the Prosecution. — May 25. 

I know that prisoner yonder, Dr. Samuel 
Mudd, [pointing to the accused. Samuel A. 
Mudd.] I was his slave, and lived with him 
four years; I left him about a month before 
this Christmas gone. 1 heard him talk 
about President Lincoln. He said that he 
stole in there at night, dressed in woman's 
clothes ; that they lay in watch for him, and 
if he had come in right they would have 
k}})ed him. He said nothing about shooting 
Llm; he would have killed him, he said, if 



he had come in right, but he ooald not; ha 
was dressed in woman's clothes. 

A man named John Surratt and a maa 
named Walter Bowie, visited Dr. Mudd's last 
summer. Mr. Surratt was a young-looking 
man, slim made, not very tall, nor very shorl| 
and his hair was light He came very often. 
Dr. Samuel Mudd and his wife both called 
him Mr. Surratt; they all called him that 
He was there almost every Saturday night 
to Monday night ; and when he would so to 
Virginia and come back he would stop there. 
He did not sleep at Dr. Mudd's, but oat in 
the wooda Besides him, there was a CaptMD 
White, from Tennessee, they said; a Captain 
Perry, Lieutenant I*«rryi Andrew Gwynn, 
Benjamin Gwynn, and George Gwynn; they 
all slept in the wooda When they came to 
the house to eat. Dr. Mudd would put us 
out to watch if anvbody came; and when 
we told them somebody was coming, they 
would run to the woods asain, and he woala 
make me take the victuals out to them. I 
would set them down, and stand and watoh, 
and then the rebs would come out and get 
the victuala Surratt and Andrew Gwjan 
were the only two that I saw come out and 
get them. I have seen Surratt in the house, 
up stairs and in the parlor, with Dr. Mudd. 
They ne>ier talked much in the presence of 
the family; they always went off by them- 
selves upstairs. 

Some men that were lieutenants and oiB- 
cers, came from Virginia, and brought lettcn 
to Dr. Sam Mudd ; and he gave them letten 
and clothes and socks to take back. Thev 
were dressed in gray coats, trimmed up with 
yellow; gray breeches, with yellow stripes 
down the leg. After Dr. Mudd shot my 
brother, Elzee Eglent, one of his slaves, he 
said he should send him to Richmond, to 
build batteries, I think he said. 

Cross-examined by Mu. EwiNO. 

It was about four years ago, that Dr. Mndd 
said that Mr. Lincoln came through, dressed 
in woman's clothes; he said it at the tabla 
Dr. Mudd never slept in the woods, only the 
men that used to come there; the bed-clothei 
were taken out into the woods to them. 

I am sure I saw Mr. Surratt there a dozen 
times last summer. I do not think he slept 
in the house any time; none of them ever 
did, but Watt Bowie. The last time I sav 
Mr. Surratt there, apples and peaches were 
ripe. I do not know what month it wa& 
lie said he was going to Washington then. 
He took dinner there six or seven times last 
summer; but when the men from Washing* 
ton were after them, they got scared, and ats 
in the woods. Mr. William Mudd, Vincent 
Mudd, and Albert Mudd saw Mr. Surratt 
there; they all visited the house while tlie 
rebs were about When Sylvester Mudd 
and some others came, they would run cot 
of the way. A young man named Albioa 
I Brooke saw Mr. Surratt at Dr. Mudd's se» 
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iMt anmrner. It wa« winter wben 
nmenced to come there, and h* 
ig, on and off, till aummer wii& 
fler that I did not Me him. Kt 
to Virginia and come back, aod 
;ton and back, and erery time hi- 
• the news, Sometimea he would 
X week, and tbeu again he might 
tr two wMka. 
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rooke waa awhile man; DrfJam-^ 
wife wu his auoL He sometimei 
. io the field where the colored 



LSEB EoLBKT (colored.) 
tMe ProtteMion — May 2S. 

Dr. Samuel Uudd ; he waa hit 
■r he ie, [pointing to the accused, 
If udil.] I was hia alave, and lived 

I lea him on the 2Uth of the 

etheU 



B aa; any thing to vc 
>ut oeoding jou to Ki 
■ir; be tokl me the 



before yoa 
oeoding jou to hichmond 7 

' ■ ^- - ■ ,g he 

id for 

ra. I object to that question and 

M AorocATB. The object of the 
to ahow dislojalty, 
miuion overruled the objection. 
He lold mc he had a place in 
or me when I Bhould be able to 
He did not say what I was to do 
.t was the June before the laaL 
foar more that he aaid he waa 
nd to Kichmond— Diok and mj 
a, Sjlveater and Frank. 
to come to Dr. Mudd'a, dressed 
;k cIoUicB and some in gray; gray 
ilrlike, B[id gray breeches. One 
■drew Gwynti, I had seen before; 
I did not know. They used to 
woods, about a quarter of a mile 
1, and would come to the house 
times, and go back to the woods 
iw where they got their victuals, 
(ceo victuals going that way onto 
laveseen my sister, Uary Simms, 
ivt. That was in the June and 
thelasL 

t-txamined by Hr. EwikO. 
bnt Dr. Uudd and myself were 
a he told me he was going to send 
nondi be told me ao up stairs. 

mriB Baixttr (colored.) 
tie Proteevtion. — May 25. 
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I Q. State whether yon heard bim aay utj 
thing, at any time, about eendin^ men to 
Richmond; and, if so, what be said, and to 
whom he was talking. 

A. Last August, a twelvemoiith am I 
heard him ear he was going to setid ma, 
Eliee, my brother, Prank, and Dick Gardner, 
and Lou Qardner to Biohmood to build bal- 

Mr. EwiKO objected to the question and 

The Commission overruled the objrcUon. 

WiTKiss. That was the last Friday in the 
August before last, and I left the next night 
Forty head of us went in company. 

QrcMtxaadned by Hl Ewnro. 

When I heard Dr. Mudd aay this he wm 

standing at my old maater'a front gate, under 

the oak-tree, where their horses were, talking 

to Walter Bowie and Jerry Dyer. 

IflLTlKA WAflBINaTOM (coIOrcd.) 

For At Pnt*t¥tMji. — May 25. 
I used to live with Dr. Samuel Uudd ; I 
waa hie alave; I see biro there, [pointing to 
the accused, Samuel A. Mudd.] I left uim 
this coming October two years. The last 
summer I was there I heard him sav that 
President Lincoln would not occupy his seat 
long. There was a heap of gentlemen in the 
house at the time, hut I do not know who 
they were. Some had on gray clothes, and 
some little short jackets, with black buttons, 
and a little peak on behind. Sometimes 
they staid in tlie house, and sometimes slept 
in the pines not far (Vom Dr. Mudd's spring. 
Dr. Mudd carried victuals to them sometimes, 
and once he sent them by Uary Simms. I 
happened to be at the house one time when 
they were all sitting down to dinner, and thej 
had two of the boys watching; and when 
they were told somebody was comine, these 
men rushed from the taole to the side door, 
and went to the spring. 

I heard Dr. Mudd say one day, when be 
got mad with one of his men, that he would 

:nd him to Richmond, hut, I did not hear 

im say what he was to do there. 

Crou^xamiMd by Mr. Ewiko. 
Those men that staid in the woods were 
there for a week or more, and thev went 
away in the night; I do not know where ta 
I noticed them up at the house seven or eight 
times during that week, and never saw them 
(here at any other time I do not know the 
names of any but Andrew Hwynn. I do not 
know of any white people that saw these men 
but Dr. Mudd and his wife, and two colored 
women, Rachel Spencer and Uary Siinma 1 
did not stay about the house; butwbun there 
was company J bad to go up on account of 
the milking, and that was bow 1 happened. 
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MiLO SiHMS (colored.) 

For the Prosecution, — May 25. 

I was a Blave of Dr. Samuel Madd, and 
lived with him. There he ie, (^pointing to the 
prisoner, Dr. Mudd.] I left hia house on the 
Friday before last Chri8tma& The last sum- 
mer I was there, I saw two or three men there, 
that sometimes staid in the house and some- 
times out by the spring, up among the bushes. 
They had on plaid gray clothes, and one had 
stripes and brass buttons on. I saw their 
bed among the bushes; it was fixed under a 

Sine tree; rails were laid at the head and 
lankets spread out They got their victuals 
ih>m Dr. Samuel Mudd^ ; sometimes he car- 
ried them out himself, and sometimes my 
sister carried them. She would lay them 
down at the spring, and John Surrattor Billy 
Simms took tnem away. I heard John Sur- 
ratt called by that name in the house; Dr. 
Samuel Mudd's wife called him so in Dr. 
Mudd*s presence. He was a spare man, slim, 

Eale face, light hair, and no whiskers. When 
e was in the house, Dr. Mudd told his son and 
some of the children to stay out of doors and 
watch, and if anybody was coming to tell him. 
Last year, about tobacco-planting time, I 
heard Ben Gardiner tell Dr. Samuel Mudd, 
in Bean town, tliat Abe Lincoln was a God 
damned old son of a bitch, and ought to 
have been dead long a^o; and Dr. Mudd 
said that waa much of his mind. 

OroM-examined by Mr. Stone. 

I worked in the field, but sometimes was 
at the house to take the horses from the men 
who came there. I reckon I am about four- 
teen years old. I do not know whether I 
would know Mr. Surratt now; I knew him 
last summer. He was not shown to me by 
any one. Dr. Samuel Mudd came out to mc 
and said, ^'Take Mr. Surratt's horse to the 
stable and feed him." Ho staid all night 
that time. I only saw him there two or three 
times. Mr. Billy Simms, Mr. Perry, and a 
man named Charley something, I forget what, 
came with him. Beantown is about three or 
four miles from the house ; I had been tliere 
with Dr. Mudd for some meat when I heard 
that talk between him and Ben Gardiner. It 
was not two years ago, it was last summer; 
there were some more gentlemen present, 
but I did not know them. 

I have never seen Andrew Gwynn with 
Surratt at Dr. Mudd's house; I have seen 
tlicm at Dr. Mudd's father's house, with Jerry 
Dyer and Dr. Blanford. I saw them all there 
last yea n tobacco-planting time. 

Rachel Spenoeb (colored.) 

For the Prosecution. — May 25. 

I was the slave of Dr. Samuel Mudd. I 
see him among the prisoners there, [pointing 
to the accuHed, Samuel A. Mudd.] I left his 
house in January lost. 



I remember some five or six men I 
there at one time last gammer; I think 
were dressed in black and blue. Som 
them slept in the pines near Dr. Mi 
spring. They got their victuals from 
house; Dr. Mudd took them out bin 
sometimes. The men would come up tc 
house sometimes, and then I have heard 
the boys had to go to the door and wau 
see if any body was coming. I only rec 
ber the names* of Andrew Gwynn and W 
Bowie. There was a young-looking 
among them once; I do not know his na 
he was not verv tall, but slender and fair 

I heard Dr. Mudd tell one of his men 
he was going to send him down to I 
mond; I don't know what he was t< 
there. 

Cross^zamined by Mr. Stoxe. 

Those men that were at Dr. Mudd's 
summer came all together, staid aboi 
week, and went away together. Their h< 
were in the stable. I saw them two or t 
times that week, but I don't remember 
ing them before or after. Albion Br 
was there at that time; he used to go 
them ; they were always together. 

William Marshall (colored.) 

For the Prosecution, — May 25. 

I was a slave until the year 1863, wh 
got away from home. I belonged to 
Willie Jameston. Of late I have lived 
Dr. Samuel Mudd; I see him here i 

[pointing to the accused. Dr. Mudd/ 
now Benjamin Gardiner, one of his n( 
bors; he was mv wife's master. 

Q. State whether you heard any conv< 
tion between Benjamin Gardiner and 
Samuel A. Mudd about the rebels, and 1 
battle with tlie Union forces on the Ra 
hannock. 

Mr. Ewiyo objected to the question on 
ground heretofore stated by him witli i 
ence to similar questions. 

The Commission overruled the objectio 

A. Yes, sir; I did. On Saturday, i 
aAer the battle at the Rappahannock, I 
pened to be home. I had every other 
urday. My wife being sick, the Doctor 
been to see her, and when he came out 
Gardiner met him at the corner of the he 
and said to him, *' We gave them hell d 
on the Rappahannock; and the Doctor i 
"Yes, we did." Then he said, "Damne 
Stonewall ain't the best part of the devi 
don't know what to compare him to." 

Q. Who said that he was the best pai 
the devil. 

A. Benjamin Gardiner. The Doctor 
Stonewall was quite a smart one. 'J 
Benjamin Gardiner said, *'Now he hcis j 
around up in Maryland, and he is goir 
cross over on the Point of Rockfl & 
where '* — he did say at that time, but I r 
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fttget now, where he was going to cross at 
the Point of Rocks — "and I would not be 
the leoai surprised if very soon from Uiis" — 
he stated at what time, but I forget at what 
length of time he said — "he will be down 
here and take the capital of Washington, 
and soon have old Lincoln burned up in his 
house ; " and Dr. Mudd said he would not be 
the least surprised; he made no objection 
to iL 

Daxibl J. Thomas. 

For the Prosecution. — May 18. 

I am acquainted with Dr. Mudd. About 
two months ago, some time in the latter part 
of March, I had a conversation with Dr. 
Modd at John S. Bowning's, who lives close 
bj me and about a mile and a quarter from 
Dr. Mudd' a. We were engaged in conversa- 
tion altout the politics of the day. I made 
a remark to Dr. Mudd that the war would 
soon be over ; that South Carolina was taken, 
and I thought Richmond would soon be, and 
that wo would soon have peace. He then 
said that Abraham Lincoln was an aboli- 
Uontflt, and that the whole Cabinet were 
0Dch ; that he thought the South would never 
be subjugated by abolition doctrine, and he 
went on to state that the President, Cabinet, 
and other Union men in the State of Mary- 
Itnd would he killed in six or seven weeka 

Crost-exanUned 6y Mr. Stonjs. 

Mr. Downing was at home when we had 
this conversation, though I believe he was out 
. at the time this portion of the conversation 
. took place; he had gone out to the kitchen, 
I or to the wood-pile, or somewhere else, Afler 
I his return, I asked him if, after having taken 
I the oath of allegiance, he would consider it 
I Unding. That was all that occurred afler Mr. 
I Downing returi>ed. I did not remain there 
i m(fte than half an hour or three-quarters of 
i an hour; that is the only time I have met Dr. 
• Xadd at Mr. Downing's'this year. From Dr. 
! Xadd's conversation he did not seem to be 
^^ joking, but it is impossible for me to sav 
J whether or not he was earnest in what he said. 
^ He did not look as if he was angry or speak 
' in malice. I can not judge whether a man is 
in earnest or not from the language he uses; 
.' but I should think a man was in earnest to 

tilk of the President being assassinated. 
1 Q. Did you think at the time that he was 
ii earnest? 

A No, sir. I did not think any such thing 
toald ever come to pass. I thought the 
Acsident was well guarded, and that it was 

It want of sense on his part saying so. I 
'hoghed to think that the man had no more 
tfinse. 
When Dr. Mudd first said it, I thought 
ve meant it, but afler a day or two I thought 
certainly could not have meant it; but 
the President was killed, and afler hear- 
that Booth was at his house, I thought he 
\j meant it 




Q. You thought it was a mere joke at the 
time, from the way he siiid it? 

A. lie was laughing at the time, or some- 
thing like it. 1 know Dr. Mudd; we went to 
school together, and when he was a boy he 
was full of fun and jokes. 

I spoke of what Dr. Mudd had said to 
almost everybofly I saw, but everybody 
laughed at the idea of such a thing. I tola 
Mr. Lemuel Watson, a good Union man, of 
this conversation before the assassination, 
and I also wrote to Colonel Holland, Provost 
Marshal of the Fifth Congressional District 
of Maryland ; but I never received an answer 
from him. I had written to him several 
times before, but had never received an an- 
swer and I concluded that my letter must have 
been miscarried. I mailed the letter at Horse- 
head, and directed it to Kllicott Mills. I 
mentioned the conversation I had with Dr. 
Mudd, afler the assassination, to mv brother. 
Dr. M. C. Thomas, and Mr. Peter Wood, ana 
to several others in Bryantown, when they 
were looking for Booth. 

I am poBitive that nothing was said be- 
tween Dr. Mudd and myself about exemptine 
drafted men, nor had we been speaking of 
desertions from the rebel army or from the 
Union army, and that the conversation re- 
lated is substantially all that occurred. 

Two or three weeks afler this conversation, 
but before the assassination, I believe, I men- 
tioned it to Mr. Downing. He said he did 
not hear it, and he said, " Well, if that be the 
case, I am glad I was not in there." I 
thought if he had heard it he would not have 
said any thing about it This conversation 
with Mr. Downing occurred when I met him 
on the road leading from his liouse to Horse- 
head. Mr. Downing said it was only a joke 
of Dr. Mudd's; that he was always running 
on his joking ways. When Mr. Downing 
returned to the room, Dr. Mudd did not say 
to him that I had been calling the Southern 
army " our army." 

Oross-examined by Ma. EwiNO. 

Mr. Downing was out of the room long 
enough to get some wood, and, to the best of 
my recollection, he brought in some. We 
had no further conversation afler he came in, 
onlv I said, " You are a man who took the 
oath ; do you consider it binding ?" He said, 
" No ;" he did not consider it oinding ; if a 
man was compelled to take an oath, he did 
not consider it binding. I told him nobody 
was going to kill him; it was not compulsory 
for him to take the oath. He said he tliought 
it was compulsion. 

Afler Mr. Downing came in. Dr. Mudd did 
not say another word. I just got up and 
asked Mr. Downing one or two questions ; if 
he had taken the oath, and he said he had 
taken the oath, but that he was no more loyal 
than he was before; that he always was a loyal 
man ; that his feeVmg ^aa ioT ^VaXa tv^na\ 
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but that he did not consider that oath bind- 
ing upon any person. 

Before that I had said to Dr. Mudd that 
he, having taken the oath, ought not to say 
snoh things about the President He said 
he did not consider the oath worth a chew 
of tobacco. It was in consequence of such 
expressions, and knowing that Mr. Downing 
had been a justice of the peace, that I wanted 
to know if he considered the oath binding. I 
said nothing to Mr. Downing about my being 
a marshal or deputy marshal, or about my 
having a commission from General Wallace, 
or of having received any letters fW>m him. 

I told my brother of the conversation I 
had had with Dr. Mudd at Church or before 
Church. I told Mr. Watson when he was at 
my mother's one day. When I mentioned it 
to him, he laughed heartily; afler that I 
could not help laughing. He said, ''Dr. 
Mudd only did that to scare yon. Every- 
body knows that such a thing is never going 
to come to pass." 

Recalled for the Proeecution, — June 6. 

I was at William Watson's door-yard, near 
Horsehead, on the 1st of June, with John 
R Richardson, Benjamin J. Naylor, George 
Lynch, Lemuel Watson, and William Wat- 
son, when James W. Richards, the magis- 
trate, rode up. I did not state to Mr. Richards 
that I had been asking any of these eentle- 
man for a certificate to the fact that I was 
the first to give information which led to the 
arrest of Dr. Samuel Mudd, and that if they 
would give me a certificate I should be en- 
titled to the reward of $10,000; but what I 
did say was, that I had been told in Wash- 
ington, by some of Colonel Baker's men, that 
I was entitled to so much reward if Dr. 
Mudd was convicted. But I said that I never 
expected or looked for a cent, but that I 
would be verv glad to receive the reward if 
it were so. I knew these fellows said it in a 

i'oke, and I told it as a joke. I did not tell 
Ir. Richards that I had been saying that I 
was tlie person who gave the information that 
led to tne arrest of Dr. Mudd. As it had 
been said that if I had told anybody before 
the assassination, I would be entitled to a 
certain part of the reward if Dr. Samuel 
Mudd was convicted, I inquired of them if 
they thought I would be entitled to it; but 
I never did ask them for a certificate of the 
fact that I had given the information. I 
told them that I had mentioned it to some 
persons before and to some since the assas- 
sination. I do not myself remember whether 
it was before or after the assassination. 

Q. And you did not ask either of the gen- 
tlemen I have named for a certificate of the 
fact that you were the first person who gave 
the information which led to Dr. Samuel 
Mudd's arrest 

A. Never. I just said to them, " You can 

BAjr I mentioned it before the assassination ; 

jroa can give me a certificate, and 1 wiU haire 



you summoned to prove it" They sail 
we did not hear you then." Said I, 
you ^ve me a piece of paper to show 
mentioned it to you before the assaasini 
'* No," they said, they did not hear it; I 
they were afimid I would have theo 
moned. 

Q. What did you ask for a paper fo 

A. To certify that I had saia such t 
before the arrest of Dr. Mudd. 

I certainly did not say to Eli J. V 
on the 1st of June, before meeting the 
tlemen, that I wanted him to certify 
had been the cause of the arrest of Dr. 
or that I had given any information 
led to his arrest, and for which I was c 
to $25,000, for I never did give any ir 
tion which led to the arrest of Dr. 
Dr. Mudd was arrested before I knev 
never thought of such a thing as beii 
tied to a reward. I looked upon ( 
Baker's men saying it as a joke at th 
I never looked for or expected such a 
and more than that, I never would 
reward. 

When I was on the stand befoi 
Stone wanted to know if 1 had mei 
the conversation with Dr. Mudd to a 
before the assassination. When thee 
told me that I had mentioned this co 
tion to them before the assassination, 
asked them if they would sign a pi 
show the Court that I had mentionec 
fore. That was my object in asking t 
sign, and that is the only paper I aakei 
to sign. 

William A. Evans. 

For the Proeeeution, — June 5. 

About the 1st or 2d of March las 
tainly before inauguration day — I S8 
Samuel Mudd, with whom 1 have a sli 
quaintance, drive past me as I was dri 
the city in the morning. He passed 
think, about eight miles from the cit; 
had a fiery horse, and as I wished t 
my time, 1 let him drive past me, but 
lowed him up to the city, never losin; 
of him. 

Orose-examined by Ma. EwiNO. 

I have seen Dr. Mudd at different 
for the last fifteen years, though I nev 
introduced to^him. I have, I think, n 
Mudd at different places in the city, 
the National Hotel. Last winter I sa 

finto the house of Mrs. Surratt on H 1 
could not say positively where the 
is; it may be between Ninth and 
Streets, or between Eighth and Ninth S 
somewhere along there. I asked a 
man, and a lady who was on the sid 
whose house it was, and was told 
Mrs. Surratt'a I had seen rebels go 
there — Judson Jarboe and others — 
wished to know who lived there. It 
bnck house^ of perhapa two stories s 
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Matthias Point, on the Potomac, and about 
three miles and a half from there to Dr. 
Hudd's. Mr. Uenrv L. Mudd, the father of. 
Dr. Samuel Mudd, owns a considerable 
amount of land in that neighborhood. 

Cros*-^xamina[ by Assistant Judos Aoyocatb 

Burnett. 

I live three miles and a half from Dr. 
Madd. Dr. Mudd is understood to own the 
land he lives on, as other people own their 
land, but I do not know of my own know- 
ledge that it belongs to him. 

Jbremiah Dyer. 
For the Drfenic—May 27. 

I have been living in Baltimore for two 
years; before that I lived from my childhood 
witliin half a mile of Dr. Samuel Mudd. I 
know Sylvester Eglent, who is a servant of 
Dr. Mudd*s father; I also know Frank Eglent, 
Dick Washington, and Luke Washington. I 
never heard any conversation in which Dr. 
Mudd said he would send Sylvester Eglent 
and hia brother Frank Eglent to Richmond. 
8och a conversation could not have taken 
plaee in August, as I left that country on the 
lal of August for Baltimore, where I re- 
gained until October.. I then heard that 
■ome thirty or forty of the hands had lefl, 
and I went down to hire other hands to se- 
eure the crop. I heard, when I got down 
there, that a man by the name of Turner 
bad started a report that he was going to 
-eatah all the negroes in that neighborhood 
aad send them away. I never heard Dr. 
Mudd say any thing about sending off his 
luoids to Richmond. I never met Dr. Mudd 
in ooropanv with Walter Bowie at his father's 
honee I know Milo Simms, Melvina Wash- 
ington, BlEee Eglent, and Mary Simms; they 
were al], I think, servants of Dr. Mudd's 
houee in 1861. 

I know Andrew Gwynn very well Since 
IMl he has been in the rebel army. About 
he let of September, 1861, I was in the 
neigliborhood of Dr. Mudd's house for about 
a week. We were knocking about in the 
^nes and around there. It was about the 
time Colonel Dwight's regiment was passing 
throneh, and there was a perfect panic in 
the nSghborhood; the report was that every- 
body wae to be arrested. A great many were 
aneetcd. Mr. Gwynn and his brother came 
4own in a fright, stating that they had been 
ia the house to arrest them, or had been in- 
Ibmied they were on their way there. I also 
reee i ve d notice that I was to be arrested. 
The two Gwynns came down then; I met 
them there at Dr. Mudd's or my house, I do 
not' know which; the fiirms are adjoining 
For eereral nights we slept in the pines be- 
tween his house and mine. That situation 
waa a Htde inconvenient, and we moved over 
4nid lay, I think, one or two nights near his 
apriag. We had some bed-clothing there, 



obtained from Dr. Mudd's house and fh>m 
mine; most of it, I think, from Dr. Mudd'a 
Our meals were brought us by Dr. Mudd. 
The Doctor used to bring *down a basket cen- 
tainine bread, meat, biscuit, and ham, and the 
colored girl, Mary Simms, I think, brought 
a pot of coffee. 

There is a large swamp between his house 
and mine. The first night we were on the 
other side of the swamp, after that we came 
within one hundred and fifty or two hun- 
dred yards of Mudd's housa The party con- 
sisted of Benjamin Gwynn, Andrew Gwynn, 
and myself. There was at the time a 
general stampede and panic in the com- 
munity. A good many lefl their homes, and 
went to their friends' houses, or from place 
to place. 

When we were in the pines, I think Mr. 
Gwynn's horses were lefl at Dr. Mudd's, and 
were fed b^ the boys there; Milo Simms 
would be likely to attend to them. I re- 
member telling the children to keep a look 
out, and if any one came to let me know. 
We were all dressed in citizen's clothes. 

Alvin Brook, William Mudd, Vincent 
Mudd, and Albert Mudd might have come 
there while we were there, but I do not dis- 
Unctly remember. 

I have known Daniel J. Thomas since he 
was a boy, and I know his reputation for 
veracity in that neighborhood is such that 
very few men there have any confidence in 
him. His reputation is so bad that I would 
not believe him under oath. 

I have known Dr. Mudd since he was a 
boy. 1 have never heard the slightest thing 
against him. He has always been regarded 
as a good citizen ; he has a good reputation 
for peace, order, and ^ood citizenship. I have 
always considered him a kind and humane 
master. I never knew of any thing to the 
contrary, except his shootine his servant, 
which he told me of the same oay it happened. 

Cro»9-^xamined by the Judge Advooatb. 

I have never heard Thomas charged with 
having sworn falsely. He fb a noisy, talk- 
ative man, but is unquestionably loyal. I 
can not say that I have ever heard a miCte 
of known loyalty speak of Mr. Thomas an 
a man they would not believe under oath. 

I am not aware that I have been guilty of 
any disloyalty toward the Government; I 
certainly never wanted to see two Govern- 
ments here, and I think I have desired that 
the Government of the United States might 
succeed in its endeavors to suppress the re- 
bellion, and I have persnadea young men 
from going on the other ride. 

I was a member of a military organiza- 
tion in 1861, the object of which was, I be- 
lieve, to stand by the State of Maryland in 
the event of its taking ground against the 
Government of the UnitM States. 

Q. At the time of which you sneaky tha 
fall of 1861, ^aa \:h« vaVi^^cX ^l Vn% \MBab- 
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under the Government to arrest deserters 
and disloyalists wherever I find them. I am 
a detective. I wish to discharge my doty 
toward the Government to the best of my 
ability, but have never received one cent for 
any duty of that kind. 

[Tbifl witnen was exceedinglr diflCimlTA, and hii exam- 
lation waa conaeaiiently Tery lengtlijr. Toe above narra- 
on contains all the material fkcta testified to.] 



Ination 
tion 



John H. Ward. 
Far the Prosecution, — May 20. 

I live in the suburbs of Bryantown, Mary- 
land. On Saturday, the 15th of April, I 
went to the village as soon as I had finished 
my dinner, and was there at about 1 o'clock. 
As soon as I arrived, I observed that the 
military were in town with Lieutenant Dana, 
and that there was great excitement among 
the people as well as the military. I went 
home, expecting that the soldiers would 
search the houses. Soon afterward a negro 
came up and said the President had been 
assassinated. I immediately led home and 
went again to the village. There I heard 
of the assassination. 1 also heard that the 
assassin's name was Booth. It was spoken 
of by everybody at Bryantown ; first by the 
military, and then by the citizens, and it was 
spread about that Booth was the assassin. I 
heard this, I suppose, between 1 and 2 o'clock. 

The village was put under martial law, 
and many of the people began to be excited 
about getting home, and made application to 
the commanding officer to let them go, but 
he refused to do so. I went home. 

I think I saw Dr. Samuel Mudd there, but 
the excitement was so great that I can not 
say positively that I did. 

Cross-examined by Mr. Ewino. 

I could not tell precisely the time 1 left 
Bryantown, the second time I went up, but 
I suppose it was between 2 and 3 o'clock. I 
did not liear that the President had been 
assassinated the first time before I left Bry- 
antown; the first intimation I had of it was 
by the darkey. 

^' Boose" was the name of the assassin, as 
spoken by the soldiers who were not familiar 
with language ; they could not say Booth. 

By Ms. EwiNQ. 

Those who spoke audibly, told me that his 
name was Booth, and those who seemed to 
have an amalgamation of the languages 
called it "Boose." 

The dsrkey who told me that the Presi- 
dent was assassinated was Charles Bloyce, 
a brother to the on^ who has just testified. 
When he told me that the President had been 
assassinated, I immediately left home, and 
went to the village, where I found it a current 
report He did not tell me who did it 

My house, I suppose, is four or five miles 

/ix>m Dr. Mudd'a I could not state posi- 

tirely that it waa Dr. Mudd I saw ; the per- 



son I supposed was the Doctor I aaw about- 
a quarter of 4 o'clock. I am personally 
acquainted with Dr. Mudd, and have been tq. 
for two years and five montha 

Fbank Blotob (colored.) 
For the Prosecution. — May 20. 

I live in Charles County, Maryland, about 
half a mile from Bryantown. I wae in Bry- 
antown on Saturday evening after the murder 
of the President, and saw Dr. Samuel Mudd 
there between 3 and 4 o'clock. 1 was in 
the store buying something when Dr. Hadd 
came in. 

Cross-examined by Mr. EwinGs. 

I left Bryantown before nieht I do not 
know what time Dr. Mudd left Befora 
night the place was guarded, and I heard 
that the President haa been assassinated. 

Mrs. Eleanor Blotob (colored.) 

For the Prosecution, — May 19. 

I know the prisoner, Dr. Mudd ; he lins 
about four miles from Bnrantown, where I 
live. I saw him on the 15th of April last, 
riding into Bryantown late in the auernoon. 
There was a gentleman with him when he 
passed. I do not know that they went into 
town together ; they were together until tbey 
were out of my sight It was but a short 
time until Dr. Mudd returned. When lit 
came back the gentleman was not with him, 
About eight or ten minutes after I saw hin 
I went into town myself. On arriving there 
I found the soldiers from Washington, and 
then I heard of the murder of the President; 
that he was shot on Friday night at the 
theater. I did not hear who shot him. 

Cross-examined by Mr. Stone. 

When Dr. Mudd passed the first time, I saw 
a gentleman with him ; when he returned, I 
did not see the gentleman with him. I was too 
far from the road to know what kind of look- 
ing gentleman he was. 1 reckon I live about 
a quarter of a mile from the road. I went to 
Bryantown in a very short time after he 
passed my house. ^ 1 do not think Dr. Mudd 
staid in Bryantown a quarter of an hoar, 
but I do not know, as I have not any thing 
to tell by; it was a dark, drizzly, foggy 
evening, getting late. 

I could not tell whether it was an old or 
young gentleman with the Doctor, he ap- 
peared to be riding a bay horse; I tliink the 
Doctor was riding a dark-gray horse, but I 
did not take much notice. They were riding 
side by side at a tolerable gait, not faster 
than persons usually ride in the country. 

1 live on the right of the road that leads 
up to Dr. Mudd's. There is no road tbai| 
turns out between my house and Bryantown, 
and the man that was with Dr. Mudd vss 
obliged to go through Bryantown, or oodm 
back the same way as he went I was not 
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[atthiae Point, on the Potomac, and about 
lila and ft lialT iVom there lo Dr. 
Mr. Hpnrv L- Mu.ld, the fallier of 
Dr. Samuel Miidd, owhb a considurable 
it of land in tliat neighborhood. 

iE AUVOCATB 



I live three itiilpa and a hair From Dr. 
Uadd Dr. Undd is iinderslood lo own the 
Iknd lie liree on. as other people own their 
\mA, but ! do not know ol' my owu know- 
ledge tliHt it belongs to him. 



For tkt ne/enit.—May 27. 
I have been ]ivin| in fiaUimore 
yean; before that 1 ' — 
within hair a mile ■ 
know Svlve«t«r Eglenl. who is a iervant of 
Dr. MxJd'e rather; 1 alno know Frank Eglent, 
Dick Waahinginn, and Luke Waflhinglon. 1 
never heard any convpraation in which Dr. 
Modd aaid he would Bend S/lveater Eglent 
and hia brother Frank Eglent to Kiohniond. 
8neh a converaation couM not have taken 

Sace in Angast. as I left that country on the 
1 of August for Bnliiinore, where I re- 
mained until October. I then heard that 
tome thirty or forty of the bands had lett, 
ftod I went down to hire other bands to bc- 
cure the crop. 1 heard, when 1 got down 
there, that a man by the name of Turner 
bad started a report that he was eoing lo 
calah all the negroes in that neighLorhood 
and send them away, I never heard Dr. 
Modd say any thing about sending olT his 
kand* to Kichmond. 1 never met Dr. Mudd 
in company with Walter Bowie at his fatlier's 
hooBT I know Milo Simma, Melvina Wash- 
ington, Elue Eglent, and Marv f^imms; they 
wer^ all, I think, aervanta of Dr. Mudds 
ooiise in 1861. 

1 know Andrew Gwynn very well. Since 
IHftl he 1,81, ife^n |„ tijg jei,g] army. About 
^-^ 1"t of September, 1861, I waa in the 
"■^ichl-irhood of Dr Mudd's house for about 
». "itk. We were knocking alioul in the 
■jind around there. It was about the 
Mel Dwighl's regiment was passing 
nd there was a perfect panic in 
„jtilood: the report was that every- 
^ jie i»ri^"led. A great many 
Ifr (•"y"" and his brother I 
.,,,}\i., ^'.iting that they had been 
j\, jir<"'"*t tneni, or liail been in- 
I cheir way there. 1 also 
■ifjint I wns lo be arreated. 




j obtained from Dr. Mudd's house and from 
mine; moHt of it, I think, l>om Dr. Mudd'a. 
Our meals were brought us by Dr. Mudd. 
The Doctor uaed to bring down a basket con- 
taining bread, meat, biscuit, and ham, and the 
colored girl, Uary Simms, I think, brought 
a pot of ootfee. 

There is a large swamp between his houMi 
and mine. The first night we were on tha 
other eide of the swamp, alter that we camr 
within one hundred and fifty or two hun- 
dred varda of Mudd's hoiu& The party con- 
aislod of Benjamin Gwynn, Andrew Gwynn, 
and myseir. Tliere waa at the lime n 
general stampede and penic in the com- 
munity. A good many lel\ their homes, and 
went to their friends' houses, or from place 
to place- 
When we were in the pinea, I tbink Ur. 
Gwynn'e horses were left at Dr. Mudd'a, and 
were fed by the boys there; Uilo Simma 
would be likely lo altend to them. I re- 
member telling the children lo keep a look 
out, and if any one came to let uie know. 
We were all dressed in ciUzen'a clothes. 

Alvin Brook, William Mudd, Vincenl 
Mudd, and Alb«rl Mudd might have come 
there while we were there, but I do not dis- 
tinctly remember. 

1 have known Daniel 3. Thomas since he 
was a boy, and I know his reputation for 
veracity in llial neighborhood is such that 
very few men there have any confidence in 
him, llis rpputation ia so bad that I would 
not believe him under oath. 

I have known Dr. Mudd since he waa a 
boy, I have never heard the slightest thing 
against him. lie has always been regarded 
as a good citiaen; he bus a good reputation 
for peace, order, and ^ood citiEenship 1 have 
always considered him a kind and humane 
master, I never knew of any thing to the 
contrary, except his shooting his servant, 
which he told me of the same day it happened. 
Crots-txanined by the. JtFCcB AoroCkTS, 

I have never heard Thomas charged witk 
having eworn falsely, lie fc a noisy, talk- 
ative man, bnt is unquestionably loyal. I 
can not say that I have ever heard a man 
wn loyalty speak of Mr Thomas aa 
they would not believe under oath. 

1 am not awar« lliat I have been guilty of 
any disloyalty toward the Oovernmeot; I 
certainly never wanted to see two (lovem- 
ments here, and I think I have desired thai 
the QovernmeDt of the United States might 
Aucceed in its endeavors to suppress the re- 
bellion, and I hnve persuadeii young mea 
from going on the other side. 

1 was a member of a military organisa- 
tion in ISel, the object of which was, 1 be- 
lieve, to stand by the Stale of Maryland in 
the event of its taking ground against the 
'iovernment of the United Stales. 

Q. At the time of which you aneak, llub 
fhll of ia61jjiiH_tb« nXiV^^ at <&« \'*«M^| 
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JoHH C. Thompsoit. 

Fbr the Defense, — May 26. 

By Mr. Stonb 

I reside in Oharlee Ck>tinty, Maryland. I 
had a slight acquaintance with a man named 
Booth; I was introduced to him bj Dr. 
Queen, my father-in-law, about the latter 

Krt of October last, or perhaps in Novem- 
r. He was brought to Dr. Queen's house 
bj his son Joseph. None of the family, I 
believe, had ever seen or heard of him 
before; I know that I had not He brought 
a letter of introduction to Dr. Queen fi^m 
some one in Montreal, of the name of Mar- 
tin, I think, who stated that this man Booth 
wanted to see the county. Booth's object 
in visiting the county was to purchase lands; 
he told me so himself, ana made various 
inquiries of me respecting the price of land 
there, and about the roads in Charles County. 
I told him that land varied in price from $5 
to $50 per acre; poor land being worth only 
about $5, while land with improvements, or 
on a river, would be worth $50 ; but I could 
not give him much information in regard to 
these matters, and referred him to Henry 
Mudd, Dr. Mudd's father, a large land-owner. 
He also inquired of me if there were any 
horses for sale in that neighborhood. I told 
him that I did not know of any, for the 
Government had been purchasing, and many 
of the neighbors had been taking their 
horses to Washington to sell. Booth told 
me, on the evening of his arrival at Dr. 
Queen's, that he had made some specula- 
tions or was a share-holder in some oil lands 
in Pennsylvania; and as well as I remem- 
her, he told me that he had made a good 
deal of money out of it, and I did not know 
but that he came down there for the purpose 
of investing. 

On the next morning, Sunday, I accom- 

gmied him and Dr. Queen to Church at 
ryantown. I happened to see Dr. Samuel 
A. Mudd in front of the Church before 
entering, and spoke to him, and introduced 
Mr. Booth to him. Mr. Booth staid at Dr. 
Queen's that night and the next day. About 
the middle of the December following, if my 
memory serves me, Mr. Booth came down a 
second time to Dr. Queen's; he staid one 
night and leil early next morning. I never 
saw him but on these two occasions, and do 
not know whither he went when he left Dr. 
Queen'a 

Cross^xamined by Assistant Judob Adtooatb 

BCBNBTT. 

I live about seven or eight miles from. Dr. 
Samuel A. Madd. I know the Doctor per- 



sonally, but am not intimately aoqoalnted 
with him, or with his afiairs. I do not know 
that Dr. Mudd owns lands, or whether he 
lives upon land that belongs to his tkther; 
but I know that his father is an extensive 
land-holder, and I told Mr. Booth thai per- 
haps he might be able to purchase land 
from him. I saw the signature of the letter 
of introduction Booth brought; it was Mar- 
tin, I believe ; the first name I forget BooUi 
did not buy any lands in that neighborhood, 
to my knowledge. 

Ds. William T. Bowmav. 

For the Dtfeme, — May 27. 

By Ms. Ewivo. 

I reside at Bryantown, Charles Couii^ 
Maryland. Some time in December luat I 
met J. Wilkes Booth at Church, near Bry- 
antown. I was told it was Booth, the tzsM* 
dian. A few days ailerward I saw him 
again in Bryantown. After speaking to one 
or two other persons, he askea me if I lantm 
any person who had any land to sell I Uid 
him I had a tract which I should like to 
dispose of, and took him to the window mad 
pointed out the place to him. I told liim 
the extent and price, etc He asked me if I 
had any horses to sell. I told him I had 
several I would sell. He then said, " I will 
be down in a couple of weeks and look at 
your land." 

I have heard Dr. ^udd say he would like 
to sell his land. Last summer, when he 
could get no hands, he said he would sell. 
I asked him what he expected to do in case 
he sold his land; he said he thought of 
going into business in Benedict, on the Pa- 
tuxent River; it is in an easterly direction 
from Bryantown, and is our usuial port lor 
Charles County. 

Cross-examined by Assistant Judob Adtooatb 

Bingham. 

Some four or hvt days after Booth was 
there, I saw Dr. Mudd. I told him I thought 
I should now sell my land. He asketi me to 
whom I expected to sell. I told him there 
was a man oy the name of Booth, who said 
he was comine down to look at it, when he 
said, " That fellow promised to buy mine." 

By Mr. Stonb. 

The distance from Bijantown to the Pa- 
tuxent is ten. miles. Matthias Point is the 
nearest crossing on the Potomac from Bry- 
antown, and that is from fifteen to sixteen 
milea It is about fifteen miles from Bry- 
antown lo Pope's Creek, which is oppoaite 
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Mattliias Point, on the Potomac, and about 
three miles and a half from there to Dr. 
Hudd'a Mr. Uenrv L. Mudd, the father of 
Dr. Samuel Mudd, owns a considerable 
amount of land in that neighborhood. 

Cros§-€xamiMd by Assistant Judgb Aoyooatb 

BUENBTT. 

I lire three miles and a half from Dr. 
Mudd. Dr. Kudd is understood to own the 
land be lives on, as other people own their 
land, but I do not know of my own know- 
ledge that it belongs to him. 

JXBBMIAH DtER. 

Far the Drfenie. — May 27. 

I have been living in Baltimore for two 
years; before that I lived from my childhood 
within half a mile of Dr. Samuel Mudd. I 
know Sylvester Eglent, who ie a servant of 
Dr. Mudd*s father; I also know Frank Eglent, 
Dick Washington, and Luke Washington. I 
never heard any conversation in which Dr. 
Kndd said he would send Sylvester Eglent 
and his brother Frank Ezlent to Richmond. 
Such a conversation could not have taken 
place in Aagust, as I left that country on the 
lal of August for Baltimore, where I re- 
nained until October.. I then heard that 
•ome thirty or forty of the hands had lefl, 
and I went down to hire other hands to se- 
cure the crop. I heard, when I got down 
fhere, that a man by the name of Turner 
had started a report that he was going to 
eatah all the negroes in that neighborhood 
•ad aend them away. I never heard Dr. 
Mudd say any thing about sending off his 
hands to Richmond. I never met Dr. Mudd 
in company with Walter Bowie at his father's 
house. I know Milo Simms, Melvina Wash- 
ington, Blsee Eglent, and Mary Simms; they 
were all, I think, servants of Dr. Mudds 
house in 1861. 

I know Andrew Gwynn very well Since 
IMl he has been in the rebel army. About 
he Isi of September, 1861, I was in the 
neighborhood of Dr. Mudd's house for about 
a week. We were knocking about in the 
pines and around there. It was about the 
time Colonel Dwight's regiment was passing 
through, and there was a perfect panic in 
Ihe neighborhood ; the report was that every- 
body was to be arrested. A great many were 
anrestcd. Mr. Qwynn and his brother came 
down in m fright, stating that they had been 
in the house to arrest them, or had been in- 
Ihrmed they were on their way there. I also 
l e ce i ye d notice that I was to be arrested. 
The two Gwynns came down then; I met 
them there at Dr. Mudd's or my house, I do 
not know which; the fiirms are adjoining 
For several nights we slept in the pines be- 
tween his house and mine. That situation 
WM a little inconvenient, and we moved over 
«iid lay, I think, one or two nights near his 
firing. We had some bed-clothing there. 



'obtained from Dr. Mudd^s house and frorsk 
■mine; most of it, I think, from Dr. Mudd'a 
Our meals were brought us by Dr. Mudd. 
The Doctor used to bring 'down a basket cen- 
tal nine bread, meat, biscuit, and ham, and the 
colored girl, Mary Simms, I think, brought 
a pot of coffee. 

There is a large swamp between his house 
and mine. The first night we were on the 
other side of the swamp, after that we came 
within one hundred and fifty or two hun- 
dred yards of Mudd's housei The party con- 
sisted of Benjamin Gwynn, Andrew Gwynn, 
and myself. There was at the time a 
general stampede and panic in the com- 
munity. A good many left their homes, and 
went to their friends' houses, or from place 
to place. 

When we were in the pines, I think Mr. 
Gwynn's horses were left at Dr. Mudd's, and 
were fed b^ the boys there; Milo Simms 
would be likely to attend to them. I re- 
member telling the children to keep a look 
out, and if any one came to let me know. 
We were all dressed in citizen's clothes. 

Alvin Brook, William Mudd, Vincent 
Mudd, and Albert Mudd might have come 
there while we were there, but I do not dis- 
tinctly remember. 

1 have known Daniel J. Thomas since he 
was a boy, and I know his reputation for 
veracity in that neighborhood is such that 
very few men there have any confidence in 
him. His reputation is so bad that I would 
not believe him under oath. 

1 have known Dr. Mudd since he was a 
boy. I have never heard the slightest thing 
against him. He has always been regarded 
as a good citizen ; he has a good reputation 
for peace, order, and ^ood citizenship. I have 
always considered him a kind and humane 
master. I never knew of any thing to the 
contrary, except his shootine his servant, 
which he told me of the same oay it happened. 

Cro»9-^xamined by the Judgb Adtooatb. 

I have never heard Thomas charged with 
having sworn falsely. He fb a noisy, talk- 
ative man, but is unquestionably loyal. I 
can not say that I have ever heard a rata 
of known loyalty speak of Mr. Thomas an 
a man they would not believe under oath. 

I am not aware that 1 have been guilty of 
any disloyalty toward the Government; I 
certainly never wanted to see two Govern- 
ments here, and I think I have desired that 
the Government of the United States might 
succeed in its endeavors to suppress the re- 
bellion, and I have persuadea young men 
from going on the other ride 

I was a member of a military organiza- 
tion in 1861, the object of which was, I be- 
lieve, to stand by the State of Maryland in 
the event of its taking ground against the 
Government of the UnitMi States. 

Q. At the time of which you speak, the 
fall of 1861, wan \)h« iNib\M^ ^t \&k% \mc9^ 
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Ifttun of l^RrvIand pauing an ordinance of 
MceMiOQ mucn diacuued amonz 700? 

A. I do not know; J probablj heard the 
subject Bpoken of very often, but I do not 
know that it was discussed to any utent. I 
may have heard it spoken of in crowds or 
congregationH, but ho far as conversing with 
any parlicular person on [hat subject is con- 
cerned, I have no knowledge of it 

'Q. Did you not suppose that the organi- 
zation of which you wer« a member was at 
that time regarded ■■ disloyal by the Oovem- 
ment, and hence feared arrest? 

A. I hardly know how to answer that 

Siestion. That waa in the incipiency of the 
ing, and it was hardly time for men to r»- 
flect and give their minds room to see what 
would be the result of rebellion and civil 
war; it was in the start, when every thing 
waa wild excitement and eDthusinsm; and of 
course I can hardly answer that question. 

I do not know that I particularly rejoiced 
at the success of the rebels at the llrst battle 
of Bull Run. J might have tieen like a good 
many others at that time; I suppose my 
aympathiea were with the rebels. When 
Richmond was taken, my sympathies were 
on the side of the Government; I wanted 
to see the war stopped I believe the United 
States were pursuing the right course, except 
in emancipatJDg the slaves; I thought that 
was wrong. 

By If K. £wiNO. 

I have notseen agreat deal of Hr. Thomas 
for the past two or tliree years; my estimale 
of his reputation for (ruth and veracity is 
based upon my knowledge of that reputation 
for several year^ beck. I know he has not 
l>ome a good reputation for truth and veracity 
in that neighborhood since he was a boy. I 
1 have heard him spoken of as one who 
would tattle a great deal, and tell stories, and 
say a great many things that were not true. 

The military company of which I hare 
Bpoken was organized, 1 think, in 1859, un- 
der the authority of Governor Hicks. On 
the 22d of February, 1860, we were up here 
in Washington, at the inauguration of the 

By iht CoiniT. 

Our company broke up immediately on the 

breaking out of the war, and a great many 

letl and joined the rebel army. I think it 

was regarded by the Government as a disloyal 



a seat in the House of Delegates of Uary- 
laiid a year or two ago. 

By Mr. Ewino. 

I do not think Thomas waa nominated; I 

saw his name in the newspaper, and I saw 

him at the polls on the day of the election; 

■le waa then very confident of liis election. , 

The miliuiiy oi^gaoisatjon to which 1 be-' 



breaking out of the war. 

RtcaUtd/or Ike DefenM«.—Ma!f 27. 

I know John II. Surratt; I have seen him 

on hia father's {liace, at Surrattsville. This 

F holograph of him [the one in evidence] is, 
think, a good likeness. I hare not seen 
him for a year and a half or two yaara. 
By Hs. Stonb. 
Dr. Uudd does not live on any of th« 
direct roads leading from Washin^n to tha 
Potomac A person leaving Wasbmgton, in- 
tending to strike the Potomac above Pope's 
Creek or Upper Cedar Point Neck, wonldgo 
out of his way seven or eight miles to pass 
Dr. Mndd's A person starting fVom here to 
strike the Potomac at Port T^lmcco, would 
neareet Dr. Uudd's at Troy, where the 
in rood crosses. That is seven or ^ht 
miies from Dr. Jfudd's place; so that a per- 
son would go ont of his way sixteen miles to 
call at Dr. Mudd's, and by the neareet road 
it would be ten or twelve miles. Dr. Uudd'* 
house is considerably nearer the Potasenl 
than the Potomac All the ehipping from 
his farm is done on the Patuxe&L I think - 
Pope's Creek on tliis side of the Potomoo is 
nearly opposite Uatthias Point, in Virginia. 

Recalled /or the De/atie. — Jtau 30l 

Orott^xaiMntd by AasiSTUfT Jddob At>TO0An 

BiNOHAlL 

In September, 18G1, I accompanied B«qj*- 
min Gwynn and Andrew Gwynn to Virginia. 
I think we remained in Richmond four weeks; 
1 was sick there for two weeks. We sup- 
posed we were to be arrested, and we went to 
Richmond to avoid iL We were in the pines 
at Dr. Hudd's four or five days before we left 
1 tielonged to a cavalry company, but I can 
not say that it wae hostile to the Govern- 
ment and Administration of the United 
States. I suppose, if Maryland had passed 
tlie ordinance of secession, in all probability 
that company would have been in the rebel 
army, but I can not eay that it was an organ- 
support Maryland in so doing. I 
iware that I publiclj- proclaimed 
myself in favor of the secession of Mary- 
land; I may have done so, but I do not now 
recollect I have not been over the linea 

ice the ^me I have referred to. 

I have been at Dr. Mudd's several timet 

during the past two or three years. In going 

backward and forward from Baltimore, fgen- 

erally make Dr. Mudd's my head-qaartera. 

By Ma. Ewixa 

I am brotber-in-Iaw to Dr. Mudd. 1 have 
iwo or three sisters in that neighborhood, 
and I go to see tbem all When I returned 
from Virginia I took the oath of allegiance, 
and I bave never, to mv knowledge, vio- 
lated it. 



DEFENSE OF SAHUEL A. MUDD. 181 

Altik J. Brook. Q. From her general character among the 

*br the DefenMC-May 27. "•"'»"'' '","'« ^^]t}^^^^ fo' telling »''« 

*' ' truih| won Id you believe her on oath ? 

By Mb. Ewiiro. A. No, sir. 

1 hare beei4 living at Calvert College, near ^ 5'''l£1J?'\,^''^^ V^* ^Jf "'"'^"^ ^ 
Windsor, Maryland, since September last; ft' f * ^^^ them prettv wclL 
before that I worked for Br. Samuel Mudd. * g^Y ^'f^^ trwit you? 
I went there in January, 1864. While living , \' P??r*i^ ™^ first-rate. I had no fault 
at Dr. Kudd's I never saw Captain or Lieu- ^/"IT * w . , „ . 

tenant Perry, or Captain White, from Ten- l«»wwtiiif ajAototraphof John H.Surrmtt ] 

I know Mr!Benjamin Gwynn and ^ ^^ ^^^ ^"^^ ^'""I I °e^«' ^^ ^'^ 



Andrew Gwynn, but I did not see either of OrM^-examined hy the Judob Advocate. 

them at Dr. Mudd'a I know John H. Sur- t u i -u- a- • i. 

latt; I saw him in Prince George's County ^ have known Mary Simms ever since she 

hMt August While at Dr. Mudd's I never "^^J »«»S!^ «>'^1- ^^^f^ <>? ^« P^*<^« ^^'"^ 

saw nor hare I any knowledge of those per- ^f ^^ ^imms m I do. I was not on the 

sons sleeping in the woods at Dr. Mudd^s; P^*^ 'J^f^ Dr Mudd shot one of his serv- 

I ncTer saw any evidence that they did. I »"^ ,J ^^^^ f »»» ^"^^ fja^® ^^^ ^^ ^»™ 

was in the stable morning, noon, and night, «'"<^ "^« ^^^^^ y^' <>' "^« ^*'- 

but I never saw anv stranee horses there. j^tThe^^tne^wM dir«jt«itoiook»t th»»ocui^ 

While lijing at Dr. Mudds, 1 took my meals " j „^^^^ ^^ ^j^ I ^^ „^^ ^^^^ ^^ 

T t^i'? 1. J**^ . T Tx » 1.. u the prisoners, excepting Dr. Samuel Mudd. 

^ In 1«61 I was living at Jerry Dyer s^hich j ^^ j,^^^ on Saturday, the day the 

IS jUBt across the swamp from Dr. Mudds president was killed, when two men called 

"^ .^ An^^t?^]^"^ "^^Tu"^ '"^ *^? at Dr. Mudd'a I took their horses. I got a 

woods in 1861, the first year of the war. I gUmpse of one of them as he was standing 

know of Jerry Dyer and Benjamin Gwynn f„ ^^ ^ j^g^ „ ^1,^ ^ ^^^ breaking. 

dodging about there in the wooda I have ^ 

not seen Andrew Gwynn since then. G-o^^-esaimiitfc/ftyAssiSTANT Judge Advocate 

Burnett. 

Ootf-€a«iiim«</ &y Assistant Judob Advocate m . i. au ai. j a 

Bingham. ^® stray horses came there the day after 

the assassination ; I put them in the stable, 

(Photogfpii of John H. Bamtt exhibited to the wit- ^nd fed them. One was a bay, and the other 

Ti__ aua-a_ TA-Ti-TTd "^^ • ^^KP roan. They came there just 

I know that picture. It is John H. Sur- ^bout daybreak. At noon the bay was gone, 

ntt. I saw him about the middle of August ^nd Dr. Mudd's gray one. I led them out 

kit, about sixteen miles from Dr. Mudd a q^ djj the little man on the end of the 

No one was at Dr. Mudd s wliile I was there, ^^^ ^here [Herold] ride the bay one, or the 

bill the neighbors round, William A. Mudd, j)oetor? 

^bert Mudd, and Ck)nstantine Mudd. I a. I do not know ; I never saw him on a 

all who came there; there were no \^Qf^^ 

I never saw Booth. q^ You know you took out the bay one 

— «, ^ , , ^ and Dr. Mudd's gray ? 

Fbaxk Washington (colored.) ^ y^e ^^ 

For the Def€ni€, — May 27. I do not know where -they went When 

-- I broueht out the horses, I went to the field. 

By Mb. Stone. j^nd did not come back till sundown, and 

1 lived the whole of last year at Dr. Samuel both horses, the bay and the roan, were then 

XndiTa I was his plowman; I am working gone. Dr. Mudd has only two servants now, 

then BtilL I was there every day, except myself and Baptist Washington, who is a 

Sandays and holidays, and I was in the carpenter. 

stable night and morning, and at 12 o'clock. I get $130 a year wagea I do not know 

I was often at the spring. I took my meals that I shall get any thing for this extra job. 

inthe kitchen of Dr. Mudd's house. No one has promised me any thin^ for 

I know Mr. Andrew Gwynn and Mr. Benja- coming here, or said any thing about it I 

min Gwynn by sight It has been four years do not know about any arms being brought 

mnce I saw Mr.^ndrew Gwynn. I never to Dr. Mudd's at any time, nor was any thing 

saw any one camped out in the woods at Dr. said that I know about Rachel Spencer bury- 

Miidd'a I never saw any one there called ing any arms for Dr. Mudd. 
CJbtain Perry or Lieutenant Perry, or Captain 

White, and I have never seen any strange Baptwt Washington (colored.) 

horses in the stable. I know Mary Simma jp^^ th^ DefeMe, — May 27. 

Q. What do the servants there in the „ ^ a^^» 

neighborhood think of her character for tell- ^y ^^ °™^"- 

mg the truth? I worked for Dr. Samuel Mudd last year. 

A. She was never known to tell the truth. I put up a room between hia ho^fA axA ^2^^ 
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kitchen. I wodced th«re from either Janu- 
ary or February until August, and then came 
to Washington, and staid here about a month, 
when I went back to Dr. Mudd and staid 
there until Christmaa I never heard of 



anybody being camped about the spring, or 
sleeping in the woods at Dr. Mudd's last 
year. 1 used to be down at the spring pretty 



often, but I did not see anybody there. I 
do not know Captain Ben. Gwynn or An- 
drew Gwvnn, and I never saw or heard of 
Captain White or Captain Perry being at 
Dr. Mudd's; nor did I ever know of any 
horses belonging to strangers being in the 
stable. I did most of my work, sawing-out 
and framing, at the stable. I was at the 
stable every day while I was at work, ezcept- 
inff Sundays and holidays. 

I know Mary Simms, the colored girl, that 
lived at Dr. Mudd's. Nobody that knew her 
put much confidence in her. M^ary Simms 
minded the children, and waited on the table 
sometimea 

Q. How did Dr. Mudd treat his servants? 

A. He always treated his servants very 
well, so far as I knew. 

Q. How did he treat you ? 

A. He treated me very well. I was always 
very well satisfied with the accommodations 
he gave me when I was there. 

Orost-examined by Assistant Judok Advooatb 

BiKOBAM. 

I did not belong to Dr. Mudd, but was hired 
out to him. I was the slave of Mrs. Lydia 
Dyer, originally of the family of Jerry Dyer. 

I Exhibitinf to the witneM % photograph of John H. Siir> 

rait.] 

1 do not know that man ; I never saw him 
at Dr. Mudd's that I know. 

Mrs. Mabt Jakb Simms. 
For the Defense. — May 27. 

I lived with Dr. Samuel Mudd during the 
year 1864, except when 1 was at my sister's 
visiting. I never staid over two or three 
weeks at my sisters. 

I know Captain Bennett Gwynn and Mr. 
Andrew Gwynn. Mr. John H. Surratt 1 
have seen since. I saw none of those per- 
sons at Dr. Mudd's last year; none of them 
were in the woods and fed from the house 
that I saw or heard of I visited my sister 
last March twelve months, and was at Dr. 
Mudd's pretty much all the spring, summer, 
and fall 

Bbknett F. Gwtnh. 

For the Defense.— May 20. 

By Mr. Ewino. 

My name is Bennett F. Gwynn. I am 
sometimes called Ben. Gwynn. Andrew and 
George Gwynn are my brolhera Of Captain 
White from Tennessee, Captain Perry, or 
Xieutenant Perry, I know nothing. I never 
heard of Buch penona. 



About the latter part of August, 1861, I 
was with my brother, Andrew J. Gwynn, 
Mr. Jerry Dyer, and Alvin Brook, at Dr. 
Mudd's place. About that time General 
Sickles came over into Maryland, arresting 
almost evervbody. I was told I was to be 
arrested, and 1 went out of the neighborhood 
awhile to avoid it I went down into Charles 
County ; staid about among friends there for 
a week or so, as almost everybody else was 
doing. There was a good deal of running 
about that time. 

Q. Go on and tell all about it 

Assistant Judge Advocate Binoham ob- 
jected. What occurred in 1861 was not in 
issue. 

Mr. EwiKO said that the prosecution had 
called four or five witnesses to prove that 
several persons, amons whom was the wit- 
ness now on the stand, had been concealed 
in the neighborhood of Dr. Mudd's house for 
a week, and that their meals were brought 
to them by him or his servants, and had 
attempted to show that those persons were in 
the Confederate service, and that Dr. Mudd 
was guilty of treason in assisting them to 
secrete themselves, and had stated that that 
occurrence took place last ^ear or the year 
before. To prove by this witness and others 
that no such thing occurred last year or the 
year before, might not be regarded aa a 
complete answer to the allegation, and henoe 
it was proposed now to show that the trans- 
action referred to took place in 1861, at the 
beginning of the war, at a time of general 
terror in the communitv, and that some of 
the persons, alleged to have been concealed 
there, were not there. To withhold from the 
accused the right to prove this would be 
denying to him a most legitimate line of 
defense. 

Assistant Judge Advocate Binoham replied, 
that the Government had introduced no tes- 
timony in regard to any such transaction in 
1861 ; and hence the testimony now pro- 
posed to be introduced was irrelevant and 
immaterial. If the witness should swear 
falsely as to that, it would not be legal 
peijury, because it was a matter not in is- 
sue. The witness could be inquired of as to 
the time when it was stated he had been 
there, but not as to what occurred in 1861. 

The Commission sustained the objection. 

Q. Where did you and the party who were 
with you near Dr. Mudd's, sleep? 

A. We slept in the pines near the spring. 
We had some counterpanes which were fur- 
nished by Dr. Mudd, who brought our meals. 
We were there in the pines four or five daya 
While we were there we often went to Dr. 
Mudd's house; almost every day, 1 think. 
Our horses, though I do not know positively, 
were, I suppose, attended to by Dr. Mudd's 
servant I have not been in Dr. Mudd's 
house or near his place since about the 6th 
of November, 1861. 

Some time from the 5th to the 10th of 
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Fovcmber, 1861, I c«mk up to Wiahington 
to give m,T««lf np,. aa I was tired of being 
ftWftj from home When I came here, they 
Mid there were no charges filed agaiast me; 
■» I lootc the oath and went home. 

Hj brother, Andrew Owjnn, haa been 
Sottta, I nndentaod, eioce August, 1861. He 
wwd e d iome eight or ten milei from my 
place. He returned once, I understood, last 
winter, but I did net see him, knd did not 
I0OW it I have been living in Prince 
9eorge's County since 1861. 

I know John U. Surrslt. At the time we 
w«K In the pines, he was, 1 believe, at 8L 
Caiarles College 

Orou-£xamintd by the JcMiE Advooath. 
- Tke parties who were arrested in 1861 
>are moetly members of volunteer military 
Nnipajiiee, commissioned by Oovernor Hicks, 
I was captain of a, cATalry company down 
there. It was called the Home Guard, and 
waa Ibr the purpose of protection in the 
BCighborhood There was at that time a 
peatdeal of dissatisfaction among the bine ks, 
ud those in the neighborhood thought it 
maid be a good plan to organize, anil com- 
Ijaaiea were organized all through the couu- 
ia& I petitioned Oovernor Hicks, and he 



Q. Was it not undeietood that these were 
ittit organixations, and intended to stand by 
bM Btale iu any disloyal position it might 



(J. And 74 

A, Yee,sur. 

q. Yon felt, therefore, that it waa likely 
r<M would be arrested ? 

A. I do not know that I did from thaL 
Sobs of the members of mv company were 
Bnated, and I undentood there was an 
Bfdcr for iny arrest, and I left 

Q. Yon slept there in the pines for the 
Hrie pnrpoee of escaping that arrest T 

A. Yes, sir. Dr. Hudd knew why we were 
InCag in the pines, and why he was feeding 
n Ihere^ 

By U a. Ewitto. 

Tko company of which I was captain waa 
oqnaiaed in Frioce George's County, I think, 
U tk* winter of 186a 1 think we com- 
Bkcneed getting it up before the election of 
Mr. Linooln. Dr. Mndd was, I think, a 
■i»ber f>( a eompan]^o^gBniEed in Bryan- 
lava, but I do not know it of my own 
bmrledsfc 

Wnxuv A. Huhd. 

fhr Ike Dtfemt. — May 30. 

By Ub. Ewiko. 

I lire about a mile and a quarter or a 
tile aod a half from Dr. Samuel Uudd. I 
■v«r Mtw any peraon by the Dame of Gap- 



I tain White, or a Captui. or Lieatcnant Perry, 
I about Dr. Mudd'e premises. I did not see 
Ur. Andrew Qwynn about his premius last 
year; I have not seen him aince he left for 
the South, 1 never saw any person staying 
out in the woods, at Dr. Samuel Mudd'a, any 
time last year. I remember seeing Mr. Ben- 
nett Gwyun on his horse, talking with the 
Doctor. I undentood Mr. Gwjnn bad been 
scouting. That was in the fall of the first 
year of the war. 

Chakus Blotob (colored.) 

For the Jie/ente.—Jmu 3, 

By Ma. EwufO. 

I know the prisoner, Dr. Samuel A, Mudd; 

I was about his house Saturday nights, and 

some parte of Saturday and Sunday, all last 

year, except from the 10th of April to Hit 

20th of May, when I went out to haul seine. 

I commenced going to Dr. Mudd's on the 

I2tb day after CbrLslmaa, the same day that 

Julia Ann Bloyce, my wife, went, and was 

there every Saturday night and all day Sun- 

dav, except when 1 went to Church. I 

did not see Ben. or Andrew Gwynn at Dr. 

Mudd's when the war commenced, about four 

Siars ago; I saw them passing along by Mr. 
yef's. I neither saw nor heard any thing 



of Watt Bowie, John K Surratt, Captain 
White of Tennessee, Captain Perry, Lieu- 
tenant Perry, or Booth at Dr. Uudd'a while I 



was there; and 1 do not know of any rebel 
officers or soldiers being there. I never saw 
anybody at his house dressed in any kind of 

The colored folks there always langbed at 
Mary Simma; they eaid she told such lies 
they could not believe her. They said the 
same of Milo Simma I thought he was a 
liar, for he used to tell me lies sometimes. 1 
call Dr. Samuel Uudd a fiist-rsle man to his 



much as they pieuml, as &r as I saw. 
:r heard a wmd of his sending or threat- 
ening to send any of bis servauts to Bioh- 



pretty n 



Q. Did you ever hear any thing about his 
shooting any of his aervants? 
A. I did bear that 



IMPEACHMEMT OF DAN'L J. THOMAa 

John E. DownNo. 

Far the Aferue. — May 29. 

By Mr. Ewiho. 

I live near Mount Fleaaant in Chariss 

CSounty, Hd. I am very well aoqnuntal 
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with the aoeused, Samuel A. Mudd, and also 
with Daniel J. Thomas, both of whom were 
raised right by me. . 

Some time this eprine, between the Ist and 
the 15th*of March, I tnink, Daniel Thomas 
was at mj house, and while there Dr. Mudd 
cathe in, and staid about half an hour. Dr. 
Mudd did not, in conversation at that time, say 
that Abraham Lincoln was an abolitionist, and 
that the whole Cabinet were such, or that he 
thought the South would never be subjugated 
under abolition doctrines, or that the Presi- 
dent, and all the Cabinet, and every Union 
man in the State of Maryland would be killed 
in six or seven weeks. No such words were 
spoken in the house to my knowledge, and I 
staid there all the time. After I had been 
sitting there half an hour, I got up and 
walked to the piassa, and Dr. Mudd followed 
me immediately, and told me his business; 
that he had come to collect a little doctor's 
bill, and then went directly home. 

Dr. Mudd and Thomas could have had no 
conversation at that time but what I heard ; 
I was close to them, Thomas sitting between 
me and Dr. Mudd, and if they had whispered 
I should have heard it The Presiaent's 
name was not mentioned during Dr. Mudd's 
stay, and I do not recollect that Thomas 
mentioned it while he was at my house, and 
he had been there two or three hours before 
Dr. Mudd came, and remained fully an hour 
after he left Nor was an^ reference made to 
any member of the Cabinet, nor to killing 
anybody; I am sure I should have remem- 
bered it if a word of the kind had been men- 
tioned. Daniel Thomas and I meet each 
other very frequently, but I never heard him 
mention a word of the kind to me any time, 
neither before the assassination nor since. 

I do not recollect Dr. Mudd's saying to me 
ou that occasion that he did not consider the 
oath of allegiance worth a chew of tobacco ; 
to my knowledge nothing of the kind was 
said. I can not recollect all the conversa- 
tion ; but they commenced talking about de- 
tectives, and Daniel Thomas told Dr. Mudd 
that he was appointed detective, and spoke 
of several others — Jerry Mudd, Dr. George 
Mudd, Joe Padgett, I think, and perhaps one 
of the Hawkinses, who were also detectives ; 
but he said he would never catch anybody ; 
that he would go to their houses because it 
was his duty, but he would never catch any- 
body ; that he was not bound to catch them. 

Cross-examined by Assistant Judge Advocate 

Bingham. 

Dr. Mudd and Thomas were talking all 
that half hour; their talk was pretty much 
about detectives; that is all I recollect of it 
I believe it took Thomas pretty much a whole 
half hour to say that he was a detective, and 
did not catch anybodv; he was telling a 
whole parcel of foolish things. I had no 
conversation, none at all; Dr. Mudd and 
Thomaa only were talking. I believe Dr. 



Mudd compared Thomas to a jack, becauM 
he said he was appointed a Deputy Proroii 
Marshal under Colonel Miller; and said, ''I 
think, Daniel, T am much better educated than 
you are, and I do not think I am capable 
of filling that office myself, and I do not 
think you are." I was irritated when he 
called Thomas a jack, as it was in my hooae; 
I then got up, and Dr. Mudd followed me to . 
the door; he was not half a second behind 
mc If Mudd called Thomas an abolitionist 
as well as a jack, I did not hear it When. 
Mudd called Thomas a jack, he might have 
been mad at the idea of his being a Depnty 
Provost Marshal. 

By Mr. Ewing. 

It was cold weather at the time, and we 
sat close by the fire, Thomas between me 
and Mudd, and I heard every word of tiie 
conversation that took place. 

Dr. John C. Thomas. 

I\>r the Defense, — May 26. 

i?y Mr. Stomr 

I reside in Woodville, Prince Ge(ff]^'8 
County, Md., and have been a practicing 
physician for nineteen years. I am a brother 
of Daniel Thomas, who has testified here. 

On the Sunday morningafter Dr. Mudd*t 
arrest, my brother came to Woodville Church; 
and as he was just from Bryantown the day 
before, we asked him the newa He was full 
of news of the arrest of Dr. Mudd, and the 
boot having been found with him, etc., and 
then during the conversation he spoke of 
what Dr. Mudd had told him a few weeks 
before, in relation to the assassination of the 
President Mr. Sullivan Wood and several 
other gentlemen were present He had never 
mentioned the subject to me before that time^ 
and I am certain that in that same conve^ 
sation he spoke of Booth's boot being found 
in Dr. Mudd's house. 

I have attended my brother professionally 
in some serious attacks. About six years 
ago he had a very serious paralvtic attack- 
partial paralysis of the face and part of the 
body. He labored under considerable nervous 
depression for some time before he recovered. 
He was mentally affected from it His mind 
was not exactly right for a long time, and I 
am under the impression that it is not now 
at all times; and on these occasions he is 
credulous and very talkative. He is very 
apt to tell every thing he hears, and believe 
every thing he hears. I do not pretend to 
say that he would tell things that he did not 
hear, or make up things; but he is very 
talkative. 

His reason may be somewhat affected, and 
his memory also, when these attacks come 
on. He has fainting spells, and is confined 
to his bed; but when he is up, and in the 
enjoyment of good health, he seems to be 
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These attacks come on at no par- 
time. When they do come on, he 
mder great nervous depression, and 
be stimulated materially sometimes, 
not had an attack now for some time ; 
ith has been better. 

amined by Assistant Judge Adyocatb 

BiNOHAM. 

BB on the Sunday after the soldiers 
; Bryantown that my brother told 
t Dr. Mudd had said that Lincoln, 
I whole Cabinet, and all the Union 
Maryland would be killed in a few 
that was the first I heard any thing 

By the CouaT. 

rother seemed to be as rational on that 
as I ever saw him ; he was not at all 
and I think he was quite capable of 
be truth on that day. I had no doubt 
lind at that time that Dr. Mudd had 
, though I thought he might probably 
d it in joke. At first I thought my 
nras jesting, and told him that if it was 
he should not say so, and he said it was 
r txvit; that Dr. Mudd had made the 
It in Bryantown; and I supposed it 
I do not suppose my brother would 
any thing tnat was not true. 

Jambs W. Richards. 

-Fbr the Defense, — June 6. 

near Horsehead, Prince George's 
Md. On the Ist of June last I met 
r. Thomas, in company with John 
ardflon, Benjamin J. Na^lor, George 
l^emuel Watson, and William Watson, 
door-yard of Mr. William Watson, 
'rsehead. Mr. Thomas said that he 
id Mr. William Watson and Mr. Ben- 
. Naylor for a certificate, stating that 
entitled to the reward, or a portion of 
.rd, that was offered for the arrest of 
nd his accomplices; and he thought, 
lid get a certificate from them to Uiat 
i would be entitled to a portion of the 
in the event of Dr. Mudd's being 
j, as he (Mudd) was considered one 
h's accomplices. The reward, Mr. 
said, was $10,000; he stated that the 
e was to certify that he informed 
ncerning Dr. Mudd's arrest I do 
k he wanted a certificate stating that 
iie cause of Dr. Mudd's being arrested, 
if Dr. Mudd was convicted, he was 
Lo a portion of the reward. 
I known Daniel J. Thomas for the 
3 years; his reputation in the com- 
for veracity is ver^ bad. In any 
which he had a pr^udice, or where 
ey was at stake, I would not believe 
er oath. 



Oross-exanUned by Assistant Judoi Adtooatb 

BlNOHAM. 

When I rode up, Mr. Lemuel Watson re- 
marked to me, "You are a justice of the 
peace ; I am elad you have come ; I want you 
to try a case n ere. Daniel says he is entitled 
to so much reward, and I want you to say 
what you think of it" I do not remember 
what reply I made to this. Mr. Thomas 
stated that he had applied to Mr. Watson and 
Mr. Nailer for a certificate to the effect that 
he had informed them concerning Dr. Mudd's 
arrest, and that, if he could get such a certifi- 
cate, he would be entitled to a portion of the 
reward. We told him that we thought he 
was entitled to $20,000, bv way of a joke. 
Both William Watson and myself told him 
this. I remarked to him that I did not think 
$10,000 was enouffh, and I thought he would 
better take $20,000. Thomas said he Vould 
not want me to swear to a lie for him to get 
$10,000. I understood Thomas pretended to 
Mr. William Watson that he had told him 
of the arrest of Dr. Mudd. 

By Mb. Ewino. 

I have always been a loyal man, and a 
hearty supporter of the measures of the Gov- 
ernment for the suppression of the rebellion ; 
I voted for Lincoln and Johnson. 

In 1861 I met Mr. Thomas on my way 
from teaching school. He said that he was 
^oing to join the Southern army, and that he 
intended to come back, when Beauregard 
would cross, and bans a man by the name of 
Thomas B. Smith. Thomas was not a loyal 
man at the beginning of the war. 

LMr. Swura oflbred the foUowing in eTideuca :] 

[official.] , 

WaB DCPAXTIUIIT, 1 

WMhinffton, April 20, 1866. J 

One Hundred Thoueand Dollars Reward, 

The murderer of our late beloved President, 
Abraham Lincoln, is still at lax^e. Fifty 
thousand dollars reward will be paid by this 
department for his apprehension, in addition 
to any rewards off'erea by municipal authori- 
ties or state executives. Twenty-five thousand 
dollars reward will be paid for the apprehen- 
sion of G. A. Atzerodt, sometimes called 
" Port Tobacco," one of Booth's accomplices. 
Twenty-five thousand dollars reward will be 
paid for the apprehension of David E. Herold, 
another of Booth's accomplicea Liberal re- 
wards will be paid for any information that 
shall conduce to the arrest of either of the 
above-named criminals or their accomplices. 
All persons harboring or screening the said • 
persons, or either of them, or aiding or assist- 
ing their concealment or escape, will be 
treated as accomplices in the murder of the 
President and the attempted assassination of 
the Secretary of State, and shall be subject 
to trial before a military commission, and the 
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paniBhment of deatL Let the stain of inno- 
cent blood be removed from the land by the 
arrest and punishment of the mnrderers. 

All good citizens are exhorted to aid public 
justice on this occasion. Every man should 
consider his own conscience charged with 
this solemn duty, and rest neither night nor 
day until it be accomplished. 

EDWIN M, STANTON, 
Secretary of War. 

William J. Watsok. 

For the Defense, — June 9. 

By Mr. Ewino. 

I live in the Eighth Election District, 
Prince George's County, Maryland. I am 
acquainted, though not intimately, with Dan- 
iel J. Thomas. I was in my door yard, near 
Horsehead, on the 1st of June, with John R. 
Richardson, Benjamin Najrlor, George Lynch, 
Lemuel Watson, and Daniel J. Thomas. On 
that occasion, Daniel J. Thomas said, if my 
memory serves me ri^ht, that if Dr. Mudd 
was convicted upon his testimony, he would 
then have given conclusive evidence that he 
gave information that led to the detection of 
the conspirators. 

He said he thoujht his portion of the re- 
ward ought to be f 10,000, and he asked me 
if I would not, as the best loyal man in 
Prince George's County, give him a certifi- 
cate of how much I thought he ought to be 
entitled to. 

Gross-examined by Assistant Judge Advocate 

Bingham. 

I told him I did not think he was entitled 
to any portion of the reward, and would give 
him no certificate. 1 then appealed to Ihh 
conscience in the most powerful manner I 
could, and asked him if he believed he was 
entitled to the reward? I did this three 
times, but he waived the question every time 
by saying that Daniel Hawkins said he was 
entitled to it He did not say that Daniel 
Hawkins had told him, but that he had told 
somebody else so. Thomas then asked Mr. 
Benjamin J. Naylor, I think, if he did not 
mention to him and to Arthur D. Gibson, 
before the killing of the President, the lan- 
guage that Dr. Mudd had used to him. Mr. 
Naylor said that he had never done it before 
or after. 

When I was appealing to his conscience 
in regard to the matter, Mr. James Richards, 
a magistrate in the neighborhood, rode up, 
and my brother, Joseph L. Watson, or Lem- 
uel Watson as he is called, appealed to him, 
saying, "There is a contest going on here 
between Billy and Daniel; you are a magis- 
trate, and I want you to decide it between 
them." Mr. Richards said, '* Lem, let us say 
that he is entitled to $20,000 of the reward.^' 
Mr. Thomas then said, " No, sir, I would 
not have either of you gentlemen swear 



falsely, thoueh by your doing so it would rift 
me $20,000.'^ That is what 1 understood 1dm. 
to say. 

By Mb. Ewino. 

Mr. Richards did not offer to take a fklse 
oath. He was joking; I am confident of 
that. Mr. Richards is a true Union man. 

By Assistant Judge Adtooatb Bingham. 

Q. Do you not consider that BUniel J. 
Thomas is entitled to belief on his oath ? 

A. I have no reasons bearine on my mtod 
to offer to the Court why I woald not ; tha» 
fore, I must say, I would. 

Q. Would you believe him on hia oath ? 

A. 1 would. 

Q. He has as good a reputation for truth 
as most of his neighbors down there ? 

A. 1 should not think he had as good a 
reputation for truth as most of the neighbors. 

Mr. Ewino objected to this course of ex- 
amination as improper. It was not Iceith 
mate cross-exammation. The witness had 
been subpenaed by the Government, and, at 
the consent of the Judge Advocate, 



called by the accused as to a single point| 
with the understanding that he should be 
treated as a witness for the accused only to 
that one point 

The Judge Advocate (while not yielding 
the point that the line of examination pvr> 
sued was improper) stated that he wonM' 
agree now to take this witness as one for the 
prosecution ; and the witness was accordingly- 
examined for the prosecution in rebuttal. 

By Assistant Judge Advocate Bingham. 

I was not much acquainted with Danid 
J. Thomas till 1863. He lives in Charlei 
County, and I in Prince George's. I do not 
know what kind of a reputation he bore in 
Charles County, but in my neighborhood they 
spoke evil of him. They say he tells a good 
many lies, but 1 think people tell him as 
many lies as he tells them. Though some 
speak well of him, people generally say thai 
his reputation for truthfulness is bad. 

Q. I ask you your opinion, whether you 
consider, from all you hear of his reputation 
there, that his character for truth is such 
that he is entitled to be believed on oath ? 

A. 1 believe that he is; because if I was 
to come here and say he was not qualified, 
I should have to say that half the men 
around there are not qualified. 

By Mb. Ewino. 

Q. Are you able to say that you know what 
Mr. Thomas's general reputation is, in the 
community in which he live?, for truth? 

A. I think I have stated that it i.s not good 
for truth in speaking; but 1 think he lies 
more in self-praise, to make the people think 
a great deal of him, than in any other way. 
I have never heard of Mr. Thomas telling I 
lie that would make a difference between man 
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L I kave known of no quarrels to 
i up injnj neighborhood about any 
r. Thomas has told Arom one man 
er. 

joo know whether Mr. Thomas was 
man in the beginning of the war? 
lo not know. He was represented 
e ; but I suppose if he had been, his 
would have been coerced by the 
f whom he was surrounded, 
you know who he supported at the 
ion for President? 

10 not know; but he electioneered 
^ B. McClellan. 

John C. Holland. 

Ihr the Defense. — June 8. 

By Mr. EwiNa 

the position of Provost Marshal of 
for the Fifth Congressional District 
land. I know Daniel J. Thomas 

fact that he was a drafted man, 
camined him at Benedict, Charles 

I never received a letter from him 

the name of Dr. Mudd was men- 

or any letter stating that the Presi- 

iny member of his Cabinet, or any 

ftn in the State of Maryland would 

I received a letter from him dated 

9, 1865, but it contained no refer- 
lever, direct or indirect, to this sub- 
to Dr. Samuel A. Mudd. Mr. 
I believe, was commissioned as an 
Mit detective; that is, commissioned 
by me to arrest drafted men that did 

and deserters, receiving as com pen- 
reward allowed by law. He was not 
' from the Government Such com- 
irere given to any one who applied. 

fkined by Assistant Judgb Aotooatb 

BUBNBTT. 

^r contained a reference to Dr. 
udd, with whom I am acquainted, 
whatever to Dr. Samuel Mudd; I 
^uainted with him. 

KD Edwabd Skinnbr (colored.) 

^or the Drfenee. — June 27. 

Charles County, Md. I am the serv- 
r& Thomas, the mother of Daniel 
s, whom I have known for tliirty 
[now what is thought of him in the 
y for telling the truth, and he 
sar a good reputation amone gen- 
have always ueen living with him. 
e heard gentlemen say they woula 
e him under oath. I do not like 

1 1 would not believe him when he 
oath. 

liel J. Thomas was not a loyal man 
saking out of the war; since then 
oetimes 'been loyal, and then again 
t been so ; just changeable like. 



Oroee-txwKintd hjf th$ JuDOB ADTOGAn. 

I never heard gentlemen 'P^^ <^ ^'* 
Thomas testifying m a court of justice, and 
I do not mean to sapr that Mr. Thomas, when 
he is on his oath in court, is not to be ba- 
liev^. 

John L. Turnhr. 

jFbr the Drfenee. — June 9. 

By Mr. Ewino. 

I live in the lower part Prince Georee's 
County, near Magruder s Ferry, on the Pa- 
tuxent River, six or seven miles from Dr. 
Mudd'a I have a slight acquaintance with 
Daniel J. Thomaa He is not regarded as a 
truthful man by any means in Uiat neigh- 
borhood. From his general reputation, I 
could not believe him under oath, where he 
was much interested. 

Mr. Thomas has been loyal part of the 
time since the war commenced, but I can 
not say that he has been so all the time. He 
has been loyal for the last year or two, but 
I do not know how he stood at the begin- 
ning of the war. 

Dr. George D. Mudd has been considered 
a loyal man throughout the whole war. I 
have always been a loyal man and a sup* 
porter of the Government I voted for George 
k McClellan for President, because I con- 
sidered him as good a loyal man and as 
good a Union man as Mr. Lincoln; and as 
he said ihat if he were elected the war would 
only last a few months, I voted for him on 
that eround. 

I know Dr. Sam Mudd. I have known 
him since he was a boy. His reputation for 
peace, order, and good citisenship has been 
very good. I have always consiaered him a 
good, peaceable, and quiet citizen, as much 
so as anj man we have amone us. I never 
knew him do any thing in aid of the rebel- 
lion. 

Polk Dsakin^ 

Jbr the Defense. — June 9. 

iy Mr. Ewing. 

I live near Gallant Green, Charles County, 
Md. I have been acquainted with Daniel J. 
Thomas ever since I can remember. Hia 
reputation in the community for truth-telling 
is very bad; and if he had any inducement 
to speak other than the truth, I would not 
believe him under oath. 

In 1861, Mr. Thomas said he was going 
over into Virginia, and he tried to persuade 
me to go, but I did noC 

Jerbmiah T. Mudd. 

BeeaUedfwr the Defense, — May 27. 

By Mr. Ewino. 

I am acquainted with Daniel J. Thomas, 
and know hia reputation in the neif^hbothooia 
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in which he liree; for tmth and veracity it 
ia bad; and I do not think I could. beheYe 
him under oath. 

Oros^-^xcanined by Assistaitt Judob Adtooate 

BiyouAic. 

I base my opinion, as to his general repu- 
tation, on my knowledge of him, and on hie 
reputation in the neighM>rhood. Ue ie known 
to go riding about the country, telling things 
tht'*t are marvelous and miraculous. I may 
safely say I have heard as many as ten or 
a dosen persons speak of his bad reputation for 
truth and veracity. Among others, I have 
heard Dr. George Mudd and Mr. Gardiner. 
I have never heard any one say that Thomas 
had ever sworn falsely in any court 

By Ma. Stonb. 

Thomas represents himself as a detective, 
actinff under the orders of Colonel Holland; 
whether such is the fact I do not know. 

LncuBL L. Ormb. 
For the Drfeme, — June 6. 

By Mb. Ewiifo. 

I am acquainted with Daniel J. Thomas; 
I knew him first when he was not more than 
thirteen or fourteen years of age. He is 
looked upon in the community in which he 
lives as a man that hardly ever tells the 
truth ; his reputation for veracity is very bad. 
I never heard him tell any thing of any 
length, without betraving himself in a story 
before he got through ; and I have scarcely 
lieard of a man in the neighborhood that 
woald believe any thin^ he might tell. If 
he had the least prejudice against a person, 
I could not believe him under oath. 

Cross-examined by Assistant Judob Adyocatb 

Bingham. 

If he had a prejudice, and was under oath, 
I should hardly believe him any how. 

By the Judob Adyocatb. 

To the best of my knowledge and belief, 
I have been loyal to the Government during 
this rebellion. I have never done any thing 
to oppose the efforts of the Government in 
suppressing the rebellion; I have always 
wished that the Union might be sustained, 
and that the Government might not be 
broken up, and have always so expressed 
myself. I had no idea of the South ever 
forcing the North to go to them ; and so far 
as the Union is concerned, I always expected 
that, if maintained, it would be by the North. 

By Mr. Ewing. 

If words testify any thing, Mr. Thomas 
has not been a loyal man since the begin- 
ning of the war. in the fall of 1861, for a 
distance of two miles, he talked to me, and 
advised me to go South with him. He may 
Jisre chaaged Bis sentiments since, but dur- 



ing the first twelve or eighteen mofl 
the war, he was looked Bpon as a 
friend of the South ; helping as far ; 
ability went He was not looked n| 
able to help anybody, but his oonven 
were all that way. 

JoBX H. Badbn. 

Far the liefenee, — Jwm 8. 

By Mb. Ewnro. 

I live in Anacostia District, Prince G* 
County, Md. I know Uie reputation 
J. Thomas bears for truth and veraei 
is accounted a very untruthful man ; 
lieve few place any confidence in w) 
saya From the knowledge 1 have 
reputation for veracity I would not 1 
him under oath. 

Oroee'examined by the Judob Adtoo. 

I have never heard him char^ 
swearing falsely. I have heard him 

freat deal that was not true, but I 
eard him swear to it 

Q. From your knowledge of humai 
acter, do you not think there are man 
who talk idly and extravagantly, and 
times untruthfuUv, who would nevert 
when under the ooligations of an oath, 
the truth? 

A. I do not know, sir. I do not pla 
confidence myself in what I hear hii 
I have nothing against Mr. Thomas; 
known him a good while, but I do d 
any confidence in what I hear him sa 

Q. That is not an answer to my qu 
Do I understand you to hold that a ms 
will sometimes speak untruthfully, will 
sarily swear to an untruth in a court 
tice? Is that your judgment of humat 
acter and conduct? 

A. Not all 

Eli J. Watson. 

For the Defense, — June 8. 

By Mr. Ewing. 

I reside in the Eighth Election D 
Prince George's County, Md. I have 
Daniel J. Thomas ever since he was 
I know his reputation for truth and vi 
in the neighborhood in which he lives, 
is very bad. From that general repu 
and my knowledge of his character, I 
not believe him under oath. 

I saw Mr. Thomas on my farm on ' 
of June; he said he had been a y 
against Dr. Mudd, and that Joshua 8 
lor had sworn to put down his oath ; 1 
said that if his oath was sustained, 
pected a portion of the reward that th 
ernment was to give for fiooih. 

Q. And that Joshua S. Naylor had 
to put down his oath; what do you 
stand by that? 
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aDt Judge Advocate Binohax objected 
[ueetion, itod it was waived. 

JosHTA S. Natlos. 

For the Defense, — May 30. 

By Ma. Ewimg. 

ide in the Eighth Election District, 
Qeoree's Coanty, Md. I have known 
J. Thomas since he was a boy. His 
reputation for truth and veracity in 
tighborhood is bad, and such that 1 
lot believe him under oath. His rep- 
la that he never tells the truth if a lie 
■wer his purpose better; and, though 
rd to sav it of any man, I could not 
him under oath. 

h^xamimd by the Judob Advocate. 

1 not say that he is reputed to be a 
nd an honest man in his neighbor- 
As to his loyalty, he is sometimes 
ing and sometimes another, just as 
spects of the different parties seem to 
Iff. During the latter part of the re- 

ne has pretended to be a. warm sup- 
>f the Government, and he may have 
leere ; but. from what others have told 

said to them he was not during the 
art of the rebellion. 
'er heard him speak under oath, and 
•t say that I have ever heard him 
1 with swearing falsely. 

By Mr. Ewnro. 

Te been a supporljer of the Govern- 
nd the Administration of the United 
at all times and under all circum- 
Dr. George Mudd I have heard 
of as a goc^ Union man, and a sup- 
>f the Government in the war against 
»ellion 

JoHH Watsbs. 

For the D^enee, — Mc^ 9. 

By Mx. Ewiiro. 

^ in Charles County, Maryland. I 
een loyal to the Union, and a sup- 
of the Government in the prosecution 



Te known Daniel J. Thomas from a 
Bis reputation for truth and veracity 
i been verv good ; I think the people 
lly regard him as not very truthAil. 
n acquainted with the prisoner, Dr. 
I Mudd; his reputation in the com- 
', as a citixen, nas been verr good, 
the arrest of Dr. Mudd, I think I saw 
lomas with a hand-bill in his hand, 
I a reward for the arrest of the assas- 
' their fooomplioes. That, I believe, 
I Uie Tuesday after the assassination 



Dakikl W. HAWKiNa 

For the Defense, — June 9. 

By Mb. Ewino. 

I am by profession a lawyer. I live about 
four miles and a half from Bryantown, in 
Charles County. I have known Mr. Daniel 
J. Thomas from ten to fifteen years. His 
general reputation in the community for 
truth and veracity is not very eood. If I 
were a juror or a judge, I should think it 
very unsafe to convict on his evidence I 
should have very serious doubts about his 
oath. 

I am very well acquainted with Dr. George 
Mudd ; and I can say that I do not know a 
more loyal man than he in the State of 
Maryland. My attitude toward the Govern- 
ment during the war has been strictly loyal ; 
and I have been a supporter of the Govern- 
ment in its war measures from the com* 
mencement of the rebellion. 

Joseph Watbbs. 

For the Drfenae. — May 9. 

By Mb. Ewino. 

I live at Gallant Green, Charles County, 
Maryland. 1 have known Daniel J. Thomas 
from childhood. His general reputation in 
the community for truth and veracity is very 
bad; and from my knowledge of his repu- 
tation I do not think I could believe him 
under oath. 

I have known Dr. Mudd from childhood. 
His reputation as a citizen has been very 
good, as far as I know. I have never known 
any thing against him. I have not been in 
any way engaged in aiding the rebellion, 
but have been a loyal man throughout the 
war. 

Fbank Wabd. 

For the Defenee. — May 9. 

By Mb. Ewikg. 

I live at Horsehead, Prince George's 
County, Maryland. I have known Daniel J. 
Thomas ever since he was a boy. His repu- 
tation for veracity in the community is pretty 
bad. I can not say that Mr. Thomas has 
been a loyal man throughout the war. He 
is first one thing and then another; some- 
times Union and sometimes disloyal. 

Ckoss-^xaimined by Assistant Judob Adtooatb 

BlVOHAM. 

I voted for McClellan. I do not recollect 
whether I voted for Harris for Congress or 
not; I certainly did not rejoice at the suc- 
cess of Uie rebels at the first battle of Bull 
Run. 

By AssiSTAKT JiTDOB Adyocatb Bubnbtt. 

I have heard many persons sp^k in refer- 
ence to the lepuia^n ot "l&x. TWsnfiAa^\s<iX\ 
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can not recollect exactly what tbej eaid. I 
live about five milee from Mr. Thomaa. 

By Mr. Ewino. 

My knowledge of hie reputation waa oV 
tained before this trial commenced. 



IN WASHINGTON, Dbokmbib 23, 1864 

Jbremiah T. Mudd. 

For the Defense. — May 26. 

By Mr. Ewino. 

I reside in Charles County, Maryland, 
about a mile and a half from Dr. Samuel 
A. Mudd. Dr. Mudd and myself went to 
Washington together on the morninff of the 
23d of December last I recollect Uie date 
distinctly, because we got honte on the 24th, 
Christmas eve. It was a little in the night 
when we arrived in Washington ; we put up 
our horses near the Navy Yard, ana went 
to the Pennsylvania House, registering our 
names for lodgings. We went to a restau- 
rant on the avenue, now Dubant's, I think, 
for supper, and staid there possibly an hour. 
We then went to Brown's Motel, and after- 
ward to the National Hotel, and there was a 
tremendous crowd there, and wcgot separated. 
I met a friend at the National, conversed 
with him a short time, then went down the 
avenue and visited some clothingstores, and 
returned to the Pennsylvania House. Dr. 
Mudd came in there shortly after nie, and 
we went to bed. There was no one with 
him when I first saw him, as he came 
through the folding doors to the room where 
I was; but there may have been some few 
persons in the a4joining room from which 
he came. 

The next morning I went with Dr. Mudd 
to purchase a cooking stove, and then we 
separated, he to make some little purchases 
for himself, and I to buy some clothing, etc. ; 
but we saw each other repeatedly, every 
ten or fifteen minutes, till about I o'clock. 
Then we went together down to the Navy 
Yard for our horses, and left the city about 
3 o'clock. 

Q. Do you know who took the articles 
which he bought down to his home? 

Assistant Judge Advocate Binoham. I 
object to any inquiry about the articles he 
bought, or who took them. It is of no con- 
sequence. 

Mr. Ewino. May it please the Court, it is of 
a very great deal of consequence. The prose- 
cution has attempted to prove by one witness 
a meeting between Booth and Dr. Mudd, and 
an introduction of Booth to Surratt by Dr. 
Mudd, here in Washington. We expect to 
be able to show to the Court conclusively, 
that if there was any such meeting, it must 
have been at this visit to the city of Dr. 
Mudd about which we are now inqiunng. 



In that view, it is of great conaeqnenoa 
the accused to be able to sfeow that he eat 
here on business unconnected with Booth, 1 
the purpose of rebutting the presumption 
inference unfavorable to him which might 
drawn from the fact of his having met Boo 
here. That alleged meeting with Booth h 
been put in evidence as part of the ree ga 
of the conspirac^r ; on any other ground, 
would have been irrelevant and inadmiaeib 
We have a right to show that Dr. Mudd cai 
to the city that time for other purposes; * 
have a right to show the acts that ne did, 
order Jbo establish that his visit waa a legi 
mate^ueiness visit to Washington. Th« 
fore it is that we ask who took the thin 
down ; and we expect to show that he i 
ranged, before starting from home, to ha 
the things which he was coming here to pi 
chase hauled down, and that therefore 
came here on le^timate business. 

Assistant Judge Advocate Binghax. 
the gentleman had shown that this man w 
with Booth on that day, I could see eon 
thing in his argument; but as it ia, it d( 
not amount to any thing. 

Mr. Ewino. But I assure you we ezjM 
to follow this up by testimony which « 
conclusively establish that he could not ha 
been with Booth upon any other day betwe 
that day and the assassination of the Fn 
dent 

Assistant Judge Advocate Binohail Th 
undertake to prove by this witness that ' 
could not have been with Booth then; tl 
five-minute operation is introduced for th 
purpose, as 1 understand. But now, in ovd 
to make out something, for some purpose 
can not comprehend, they propose to pro 
that this man bought crockery or somethii 
that day in town, and got somebody to hi 
it home. That has nothing in the world to* 
with this case. The amount of it all is, ti 
we have introduced testimony here to pro 
this man's association with Booth in Wai 
ington, in another month, at the Natioi 
Hotel. If they can disprove that, well ai 

§ood ; but it does not tend to disprove it, ai 
oee not tend to throw any light on the n 
ject, to show that, in December, (anolh 
time altogether than that stated by our W 
ness for the meeting of Booth and Mad 
which the Court will remember waa abo 
the middle of January,) Mudd bought tt 
tain things, and hired somebody to take thi 
home. All that has nothing to do with tl 
case. 
The Commission overruled the objeetioa. 
WiTNBss. I took a portion of them ta 
self. The stove was to have been taken do« 
by Mr. Lucas, who had come to the mai^ 
to sell a load of poultry, and waa thta : 
market with his wagon. His taking ll 
stove depended upon his selling his poultlS 
it was a dull market, and Dr. Mudd and 
went three times to see if he had sold ontii 
that he could take it 
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k>Te Inowa Dr. Hudd Trom ear); jaaih. 
I genml eh«ncter for potce, order, and 
d citiMiuhip in the neighborhood in 
ioh he reaidee ia ezemplKry; be bas al- 
ra been Amiable and estioiable, a goo^ 
dibor, honnt and correct. I never in ai' 
life beard anj tbing to the contrary, ) 
ik him bamane and kind to his serranta; 
«ve lived very close to him alt my life; 
m m> regarded univerBally, I believe U^ 
not work tbem hard either; at lea«t the;- 
not do a great deal ot work, 
lemeinber Booth being in that conntr; 
iw him at Church at Bryantown in tnt 
a part of November or early in Decern- 
uiaL I noticed a stranger lliere, and 
lir«il who be wae, and woa told that hit. 
M waa Booth, a great tragedian. From 
deaeription of him, and from hie pbot<K 
ph, I am satisfied it waa the same man. 
tly know what I heard others say about 
bnaineas there — the common talk. 
;. What waa the common talk? 
jliaunt Jadge Advocate Binobah. The 
Mas need not stale what the common talk 
. It is not competent evidence to under- 
I to ^rove common talk about a party 
OB trial hers. 

[r. EwiMO. Uay it please the Court, I 
w it is the olgect of the Government lo 
I thn aecuaed here liberal opportunities 
pneeDtiog their defense. 1 am sure the 
2« Advocate doee not intend, by drawing 
rans of .the rules of evidence tight, to 
I out teMimony which might fairly go to 
!ve the accuMO of the accusations made 
inat tbem. I think it is better, not only 
tbem, but for the Government, whose 
(•17 has been violated, and whose law 
Kie about to enforce, that there should 
iberalily in allowing these parties to pre- 
|whate*er defense ihey have lo 
wish to show that Booth — - 

ity oetensibly, according to _. 

Eratanding of the neighborhood, for the 
fOte at selecting and investing in lands. 
laUoduee tbie as explanatory of his 
liDg with Dr. Hndd, whose family, as we 
set lo ahow, were large land-holden, and 
iooa to dispose of their lands, and 1 trust 
h« liberality of the Court to allow ua 1« 

JM Jddob ADTocura. I wish certainly the 
oat liberality in the introduction of the 



n that 



ft will maintain it If I at any time fall 
1 myself of maintaining that spirit, 1 
LUm Court will do it I think, however, 
lia eaae there is do principle of evidence 
.will admit the mere talk of a neighbor- 
1, Any fact which any witness knowa, 
JaK to ahow for what purpose Booth was 
% no matter what that fact may be, is 
lii^la; but a mere idle rumor, of which 

can not take hold, on which ^on can 
•raaqiiMtion, in regard to which you 

not speak, it seems lo me, on no prisd- 



' pie by which the ascertainment of troth ia 
sought, can be i«ceived, I wish to state 
most distinctly to the Court that I desir« 
the utmost latitude of inquiry indulged in, 
and that every thing shall be introduced 
which lends in any manner to illustrate the 
defense which is made for these prisoners;. I 
wish 00 technical objection, and shall never 
make one, and, if made, I trust it will never 
be sustained by this CourL 

The Commission sustained the objection. 

Orott-txamined iy the JtTDOK Advocate. 

I really do not know Dr. Hudd'a reputa- 
tion for loyaltr to the Government of the 
United State* during this war. I have my- 
self heard him say that ha did not desire 
lo see two Governments here. I have never 
known of any disloyal act of his, and never 
heard of any. I never, that I am aware of, 
heard any disloyal sen^ments expressed by 
him. I have heard him express senlimentB 
opposed to the policy of (he Administration. 
I do not know that he has been open and 
undifiguised in his opposition to the endeav- 
ors of the Government to suppress the re- 
bellion. For the past two or three years 
□ur people have had no disposition to talk 
about tbr rebellion or the war. For a long 
time I would seldom talk about it with any 
one; and wonid not send to the post-office 
Ibr my papers perhaps for a week, aud then 
would not read them — just look over them 
on Sunday. I never heard Dr. Mudd say 
tliat the Stale of Maryland bed been false lo 
lier duly in not going with other Htatea in 
ihe rebellion against the Government; and 
1 never saw Confederate soldiers at hia 
house. I did hear of his sbootinE one of his 
Hervanle, and do not doubt that it was tru& 
1 heard it was only a flesh wound. I do 
not know that the bo^ is Isme still; 1 do 
not think I have seen hiro since. 

By Ua. E«»o. 

I heard that the servant who was ahot 
was obstreperous; that he had been onlered 
to do something which he relVised to do, and 
started to ^ away; that the Doctor had hia 
shol^n with him, and he thought be would 
shoot him to frighten him, and make him 
stop and come back. The Doctor told me 
so himwlf I believe he ahot the boy some- 
where in the leg. 

I have heanf Dr. Uudd make use of ez- 
preasions in opposition lo the policy of the 
Administration, bnt only in reference to the 
itmancipation policy. He waa a large slave- 
owner — and his father — too, and I suppose did 
not want to lose his oroperty; this I sup- 
pose lo be the cause or bis uncompromising 
opposition to the emancipation policy of the 
Government I never in my life heard a 
violent expression from him; it is not In his 
character; nor did he ever indulge in violent 
denanciattODB of lb« ^^wnnwn.V 
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RecaUtd fvr tkt D^tiat.—Mt^ 27. 

By Mk. EwnT«. 

I have Been the hkodwritingof Dr. .Samuel 

A. Uudd frequ«nllj, and »m acquainted 

with iL 



and the Dam 
not appear o 
1 have ner< 



pfoTfl pndooed,) 
I recognize hia handwriting on the pnge 
open before me; il ia dated Friday, December, 
23, 1864. The book ia the Per, n sylvan: a 
House regieter, with which I am very ramil- 
iar, having repeatedlj registered my name in 
it for years {»Mt. We went into the hotel 
together, and ' I regialered tn; name two 
namea above hia. I do not know at what 
liotel Dr. Mudd naa in the habit of Htoppinz 
when he went to WaahingtAD. Ue liad 
eome rdativee there, and I ^equeiiily beard 
of hia staving the night with them, I never 
wa« in WasbingtoQ with him before. 

J. H. MOMTOOIIBST. 

Jbr the I>e/e7Us.—May 29. 
By Ma. EwDta. 
I am acquainted with tbe prieoncr, Dr. 
Samael A. Mudd. On the 23d of last De- 
cember, I think, the Thursday^ morning 
before ChristmaB, be aaked me if I could 



and drives my wagon, could bring it down. 
Lucas went up on Wednesday, and waa to 
come down oq Thursday, but he did not 
come till Friday, and returned tbe same day. 

Francis Lhoas. 

Ihr tht I>c/mJe.—May 26. 

By Ub. Stonb. 

I am a huckster, and live about two miles 

from Bryantown, Maryland. On ChristmaB 

eve last, Dr. Mudd came to me in market 

and asked me to take a stove dowh fur liim ; 

I promised to do so, if I could. Ue cnmc 

to me two or three times to tell mc not to 

forget it; and I finally told him jt wm out 

of mj power to take it. 

Cro4*-txamiHed by Assistant Jddob Advocate 

Bi»oa*M. 

I suppose it waa about 9 or 10 o'clock on 

Christmas eve that he oame to ask mc to 

haul the stove. 

Samuxi. HoALLismt. 

Fcr tht Dtfetuc—May 26. 

By Ua. Stoni. 



[Sabulttlns to tha witam in hclel ngliUr . ] 
That ie tbe register of the Pennsylvania 
Souae. 2 iiave examined it ver; carefully. 



Hen 



^"■2; 



him, but dis name would certainly be «n tli«. 
register; for no one is allowed to etop oaa 
night without registering hia name. PenoM . 
often come in to take a meal, and pay when, 
the; go out, and do not register their namca 
I<find the name "Samuel A. Uudd" entertd 
nnder date of December 23, IS64, and alM 
"J. T. Uudd;" they both Dccofned the aane 
room. 
Orott-txamntd il 

I do not know vrho slept with Atiendt at^ 
the Pennsylvania House on the nigbt of ths 
President's aseaasiDBtion ; I waa in bed that 
night The next morning I saw the name 
of "Samuel Thomaa" entered on the book; 
further than that 1 do not know. It was 
the rule of the bouse that the porter wai 
never to allow a person to go to bed withool . 
registering bis name; and I have never I 
known the rule to be violated. The register j 
does not show how long Dr. Mudd remaioed j 
the house in December; the cash-book : 
would show that 

(Br innHl of Mr. Iwiiia. tl» wllBaa ntlnd ta •»•• | 
Ins Ihsreilibiraf tbtPanurlTHUHom fbrtb* MSH 
of Dr. Kuad kltor DeccBbar nd. ] 

I have examined the register from tbe iMt ] 
jniry of Br. Hodd'a name on the 23d of- 
December, 1864, np to this moDtb, Uay, amk < 
his name does not appear at all. . ' 

Julia Asn Blotcb (colored.) 

Far the Defemt.—May 20 
By Ua. EwiNO. 
1 went to live at Dr. Sam Mudd's on ths. 
day they call Twelflh Day after the Christ- 
mas before last, and left two days before lliil 
last Christmaa I used to cook, and wash, 
clean up the house, and sometimti 
the table. I never saw Andre* 
Gwynn, nor any Confederate officers or sol- 
diers about Dr. Mudd's house, and never saw 
called Surratt there, nor heard the 



(A[* 
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I have never seen that man at Dr. Mndd's. 
I have seen Ben. Gwynn, but I did not see 
him at Dr. Mudd's last year. 1 did not hear 
his name nor Andrew Gwvnn's mentioned 

Dr. Mudd was very kind to us all. 1 livtd 
with him a year, and he treated me ' 
kindly; never gave me a cross word, nor 
of the rest that I know of I did not hea. 
his whipping Mary Simms; he never struck 
her nor any of the others a lick, thro _ 
tbe whole year. I believe she lefl becanas 
Mrs. Mudd told her not to go out walking 
one Sunday evening^ but she would, and ths 
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xt mominf; Hra. Hudd nve her about 
tee lieki with a little switch, but the switch 
laamall, and I don't believe the licks could 
Te hurt her. The grnersl ojnnion of Harjr 
iinit among the colored people is, that 
B is not a rtij great tnith-leller. I know 
B ia not, beeaaBs «he told lies on me. The 
lorcd folks think the same of Uilo Simma 
of Harjr: if he got angry with ;ou, he 
mid tell a lis on you to get BaltHraction, 
I never heard Dr. HniTd say any thing 
ainat the Government or Mr. Lincoln. 
On the day I left, two days before Chrint- 
IB, £r. Hudd went away early in the inorn- 
{, and hia wife told me he was gone to 
aabineton to get a cooking stove. Since I 
t Dr. Uudd'a/l have been living in Bryan- 
n with H r. Ward. 



selves except during the night Mr. Andrew 
Gwynn wob an intimate friend of ours, very 

fond of music, and he opent two evenings 
with UB at my father'a lie left that year, and 
I have not seen him since, nor have 1 heard 
of his being at my brother'*. I never heard 
of a Captain Ferry, or Lieutenant Ferry, or 
of any Confederate soldiers being about my 
brother's house. Hy father's house ia about 
tliirCy or ihirty-two miles from WeshingtOD. 
CVo*i-cramin«i fty Assist AST JuDOa Adtooitb 

BlKOHAM. 

I tliink I heard of Booth being at my 
brother's in the early part of last November. 
1 do not know personally that my brother 
■ [be let of March; 1 did not 



[UDiyS WHERSABOTTTS, Mabch 1-5. 
Faitsii Uudp. 
Ihr tkt DtffnM. — June 5. 
Bg Ka, EwiNO. 
Dr. Samuel A. Mudd, the accused, is my 
Dther. I know of my brother's where- 
oula rrom the let to the 4th of March last 
I the 1st of March my sister was taken 
:k, and on the morning of the 2d iny fether 
It to her room early to know liow she 
t She sent him word that she felt very 
(By, and was airaid she bad the small-pox. 
y father immediately dressed, and went for 
J brother, and he came there with my 
iier and took break^t with us. On the 
, my brother came in between 11 and 12 

aee my sister, and took dinner with us. 
I he had not his medical case with him, 
.ving come in from the barn, where he had 
va stripping tobacco, be went home for it, 
d came back with the medicine for mv 
ter. On the 4th he came to dinner acatn, 
don the 5th, Sunday, he waa at my father's 

the evening, in company with Dr. Blan- 



treli, bnt I am pretty sare he was at home. 
am confident my brother was not absent 
m home at anytime between the let and 
1 of.Harch. We live very near, about 
If a mile distant, and we go backward and 
■ward sometimes twice a day. 
I waa id the habit of visiting my brother's 
die very frequentlr last summer, and the 
niDer previous 1 never saw or heard of 
\ H. Sarratt being there. I heard of 



ouneDced, I have heard that be was there 

I knew of three gentlemen, Mr. Jerry 
rcr, Andrew Owynn, and Bennett Qwynn, 
•mng in tha pinea naar my brother s house, 
IWl ; I do not think they secreted them- 



r neighborhood subject to the draft nor 
did I say any thing at all to the enrolling 



r were at my 

By Mb. EwiKO. 

I know that it was the Ist of March that 
my Bister waa taken sick, because it was Ash 
Wednesday, and it is customary with Catho- 
lics to go to church that day, if possible, to 
prepare for the penitential season of Lent, 
and we were Catholics, and were particularly 
anxiouBto go to church. Mysister attempted 
to rise that morning, but was not able; and a 
eecond time attempted, but was obliged to re- 
main at home. 

I did not meet Booth when be was at Bryan- 
town, but I aawhim in church; he sat in Dr. 
Queen's pew, with bis family. 

Mas. Emilt UcTDa 

Far the Defaue. — Jim* 5. 

By Us. BwiNO. 

I live at the house of Mr. Henry L. Kudd, 
the father of the prisoner, Samuel A. Mudd. 
On Thursday, the 2d of March, Dr. Samuel 
Mudd was Bummoned very early in the 
morning to see his sister, who waa sick, and 
again on tbe next day, the 3d. He came 
over about 12 o'clock that day and dined 
with us, and finding his aister much worse, 
be came over again in the evening and 
brought her some medicine. He waa there 
again on Saturday to see her, and took din- 
ner asain ; and I think he was there on 
Saturday allernoou. I am positive of the 
dates from the fact that the Ist of March, 
when the prisoner's sister was sick, waa Ash 
Wednesday, and she could not go to church. 
I am sure that Dr. Samuel Mudd was not 
from home at any Ume between the Ist and 
tbe 5th of March ; he was attending his sick 
sister, and was not absent from home at all. 

1 know Andrew Owynn, hut have not seen 
him since the fall of 186a He was in the 
habit of visiting tbe bouse of Dr. Hudd's 
Atther befote that, bat b«& w^Vt m-j '^itfv«\- 
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edge, been there, or at the house of Di. 
Samuel A. Mudd, since 1861. I never knew 
John H. Surratt, or Lieutenant Perry, or 
Captain Ferry, and never beard of their being 
at the house of Samuel A. Mndd ; nor have 

1 ever known or heard of parties of Con- 
federate officers or soldiers oeing about J>r» 
Samuel Mudd's house, and I have been in 
the habit of going to his house very frequently 
since 1861. I saw Dr. Mudd on his way home 
from Bryan town on the Saturday afternoon 
after the assassination of the President; no 
one was with him. 

Orou-examined hy Assist ant Judge Adyogatb 

BlNQHAM. 

I saw him going by the road by his house 
toward Bryantown, I expect, between 1 and 

2 o'clock; perhaps a little earlier; and I saw 
him coming back perhaps about 4; but I am 
not positive as to the time. On the 2d of 
March, he came to his father's very early, 
before breakfast; I do not know what time 
he left ; I was sick and did not see him any 
more \ on Friday I did not see him until 
noon, at dinner. I did not see him at all on 
Wednesday, the 1st of March, and do not 
know of myself whether he was abroad or 
at home on that day, nor do I know whether 
he was at home or abroad afler he lefl his 
sister early in the morning of the 2d, until 
the next day at noon. 

Bbttt Washington (colored.) 
JReeaUedfor the Defense, — June 5 
By Mr, Ewino. 

I went to live at Br. Samuel A. Mudd's 
house the week afler Christmas, and was 
there in March last; I know that on the 
let of March, Ash Wednesday, Dr. Mudd 
was down at the tobacco bed, getting it 
ready to sow; he was there until about dinner 
time, and he and Mr. Blanford came in to 
dinner together. He was out all that after- 
noon, but was at home at night I saw him 
the next morning, Thursday, at breakfast 
time, and we cut brush all that day, and he 
was there working with us all day \ he laid 
the brush off for us to dig up. On Friday, he 
was stripping tobacco in the oar n. I saw him 
on Friday morning, but not at noon ; he went 
from the barn over to his father's to dinner, 
and came back afler we had been to supper. 

I saw him on Saturday at breakfast, and 
afler dinner he went to the post-office at 
Bean town, and came back at night On 
Sunday he went to church, and came home 
Sunday night 

The tobacco bed that he was fixing on the 
Ist of March is down close to Mr. Sylvester 
Mudd's. I was working on the bed with him. 

I never heard of John H. Surratt while I 

lived at Dr. Mudd's. If I had heard tolk 

ofhiB namej I should know it I know Mary 

SitamB who need to lire at Dr. Mudd's; a\\ l\i« 



colored folks about mere gave her 
name as a story-teller. Dr. Mudd tres 
very well; 1 have no fault to find wit 

Orosi-examined by Assistant Judge Ac 

Bingham. 

Dr. Mudd took breakfast at ho 
Thursday, and he was there all da; 
we were cutting brush ; he was on o 
of the path, and we were on the ot 
know he was at home to breakfast, 
and supper on Thursday. 

By Mr. Ewino. 

Q. Are you certain that Dr. Mud 
breakfast at his house on the day aft 
Wednesday ? 

Assistant Judge Advocate Bingham o 
to the question as not proper re-exami 
The cross-examination had been conf 
matters brought out on the examina 
chief, and therefore this kind of re-ex 
tion was not proper. 

Mr. EwiNG desired to put the ques 
order to explain a seemine contradicti< 
have the matter fully understood. 

The Commission sustained the obje 

Frank Washington (colored.) 
Recalled for the Drfenee, — June ' 

It is a little better than twelve i 
since 1 went to live at Dr. Mudd's hoi 
was there last March, and I know t 
the 1st, which was Ash Wednesday, \ 
out working with me on the tobao 
from morning until night; the next 
was about the tobacco bed in the m 
and afternoon. On Friday he went 
bed again, but it commenced rainin; 
then went to the barn to strip tobacc 
he staid in the barn until 12 o'clock 
he went to his father's. On Satur 
rained pretty hard, and he kept the ho 
day until pretty late in the evening, 
he rode up to the post-office at Bea 
On Sunday he went to church. 

On Ash Wednesday night, and ever 
night. Dr. Mudd was at home; Dr. 
was also at home Tuesday, the last < 
February, and I saw him on Sunday 
the 5th ; he was at home. 

Cross-examined hy Assistant Judge Ai 

Bingham. 

I always got up before Dr. Mudd, 
saw him go out of the house early on 
day morning ; 1 was working with h 
that day. He ate his breakfast before 
mine, and he ate his dinner and sup 
home. 

John F. Dayis. 

For the Defense, — June 5. 

By Mr. Ewing. 

I live in Prince George's County, Md., 
a m\U ^m the line of Charles Coui 
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know that Dr. Samael Mudd was at home on 
the 3d of March| for I went down toeee him, 
and carried him half a dozen small perch. 
I aaw him at his house, within five miles of 
BrjantowD, at about 10 o'clock on Friday 
morning, the 3d day of March. 

Thomas Dayis. 

BteaUed for the Defense, — June 5. 

By Mr. Ewino. 

Since the 9th of January I have been living 
at Dr. Samael Mudd'a I recollect that he 
at home on the Ist of March, because I 
sick, and he came into my room to see 
me He told me he could not give me any 
meat on thatdaj because it was Ash Wednes- 
day, the beginning of Lent He came up to 
•ee me twice on that day. in the forenoon and 
ailamoon, and on the 2d of March he came 
to «ee me twice, morning and evening. On 
the 3d I saw him three times, and on the 4th 
and 5th he came to see me as usual, in the 
fiMrenoon and afternoon of each day. 

Oroee-examined by Assistant Judge Adyooatb 

Bingham. 

I was sick and confined to my bed at Dr. 
Mndd's only once last winter; I was taken 
sick on the 22d of February, and remained 
■iek and confined to the house until about 
the 15th of March; this is the same sickness 
thiit I swore to before the Court a week aga 

By Ma. Ewing. 

Dr. Mudd was up to see me every day dur- 
ing the whole of that time, and generally 
tvioe a day. Dr. Mudd did not own a two- 
hone baggy or rockaway while I lived there; 
he had nobuggy at alL 

By Assistant Judgb Adyooatb Bingham. 

He had his father's carriage once on the 
17th of April. I do not know what he had 
wlule 1 was sick ; I was not out to see. 

By Mb. Ewing. 

His father^s carriage is a two-horse one 
It IS a dose carriage ; not a very heavy one. 
There is one seat inside, and one outside for 
the driver; I think it has a window in each 
sidsi and opens at the side with a door. 

By AMOgtJLjn Judob Adyooatb Bingham. 

It has cnrtaina I said it was a rockaway, 
hot I spoke of it first as a " carriage ; " I never 
heaid it called a rockaway. 

HxNBT L. Mudd, Jr. 

Jbr the Defense, — June 6. 

By Mr. Ewing. 

Of the whereabouts of my brother, Samuel 
A. Madd, from the let to the 5th of March, 
I «ao state that on the 1st of March I did not 
him, thoagh he certainly was at homa 



On the 2d of March he was at my father e 
houRe before breakfast, having come to see 
my sister, who was sick. I saw him again 
that day at 4 o'clock. On the 3d of March 
he was sent for about 10 o'clock, and the boy 
found him in the barn stripping tobacco. He 
came about half-past 11 o clock, remained to 
dinner, and lefl about 2 o'clock; I am very 
positive of thia In the afternoon of the 
same day he came again, and brought some 
medicine. I saw him again that evening 
when I went over to his house to fetch some 
' medicine. On the 4th of March he was 
again at my father's house to see my sister. 
On the 5th of March I saw him at church, 
and he dined at our house. The distance 
from my father's house to the Navy Yard 
bridge at Washington is from twenty-seven 
to thirty miles. 

My brother has not owned a carriage of 
any description since I have known him. My 
father does not own any buggy; he owns a 
large two-horse, close carriage, holding four 
persons inside, two on the driver's seat, and a 
large seat behind. It is as large as any of 
the city hacks, and very heavy. 

Oroes-examined by Assistant Judob Adyocatb 

Bingham. 

I distinctly remember my brother being at 
my father's house on the 3d of March. I 
was at the barn stripping tobacco, and when 
I came to my dinner my brother came in im- 
mediately afterward, and he asked for some 
water to wash his hands ; I noticed they were 
covered with the gum of tobacco. My sister 
was taken sick on the Ist of March, Ash 
Wednesday; I remember I went to church 
on that day. 

Dr. J. H. Blanford. 

Fhr the Defense. — June 6. 

By Mr. Ewing. 

I saw Dr. Mudd at his house on the 1st of 
March, and I saw him at church on the 5th. 
Dr. Mudd's fkther does not own a buggy or 
rockaway. His carriage is a large, close 
family carriage; four seats inside and two 
outside. 

Miss Mart Mudd. 

For the Defense. — June 9. 

By Mr. Ewing. 

On Ash Wednesday, the 1st of March, I 
was making preparations to go to church, 
when I was taken very sick. The sickness 
passed off, and I grew better; but on the 2d 
of March my father sent for Dr. Samuel 
Mudd, my brother, and brought him over. 
My father found him in bed. He remained 
with us till 7 o'clock, and then returned to 
his own house. 

On Friday morning, the 3d of March^ 
there was an eruption on my face, and my 
mother, who waa mucVi Irv^x^QAJi^ ^mqN.*^ 
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flmall colored boy over for my brother, who 
sent back word that he would be there to 
dinner. He came between 11 and 12 o'clock 
and dined with na. Having come from the 
barn where he was stripping tobacco all day, 
he brought no medicine. I remember he 
came directly into my room and washed the 
tobacco gum off his hands. He letl at 2 
o'clock, and returned at 4, bringing with him 
some medicine. On the same day my brother 
Henry, late in the evening, went over and 
returned with more medicme. On the 4th, 
Saturday, my brother came to see me, and 
dined with us. On the 5th, Sunday, he was 
at our house in the evening. On Monday, 
the 6th, he came to see me again ; also on 
Tuesday, the 7th, and on Wednesday I was 
able to leave my room and did not need his 
attention any more. 

. During this time, on one of the days, a 
negro woman on the place was taken very 
sick of typhoid pneumonia. My brother 
saw her every day until the 23d of March. 
That day I remember very well, because we 
had a tornado, and his bam was blown 
down. After that, during the whole of the 
month, I saw him every two or three days, 
or heard of him. 

I have been in the habit of seeing my 
brother every day or so, because my mother's 
health is delicate, and he comes in frequently 
to see her. 

I know of my brother going to Washing- 
ton on the 23d of March, in company with 
Lewellyn Gardiner. I remember his being 
at a party at Mr. George Henry Gardiner's 
in January, but I do not remember the date. 
His wife and Mrs. Simms, who boards in 
the family, were also there. They remained 
until daybreak. A short time afler that, he 
came with my brother Henry to Giesboro to 
buy some horses. Those are the only occa- 
sions I know of his being away from home 
between the 23d of December and the 23d of 
Maixih, and I never heard of his being ab- 
sent on any other occasion. 

My brother never owned a buggy or cai> 
riage. My brother has for the past year 
worn a drab slouch hat 1 have never seen 
him wear a black hat for a year. 

I know Andrew Gwynn. I understand he 
has been in the Confederate service since 
1861. I never knew or heard of any Con- 
federate officers, or soldiers, or citizen Con- 
federates, stopping at my brother's house. 

1 saw Booth in Dr. Queen's pew at church 
last fall or winter. It was the visit when 
he purchased the horse of Mr. Gardiner. I 
do not know of Booth having been at my 
brother 8 at that visit I only heard of it; I 
did not hear of his staying there over night 
I never heard of a second visit until since 
this trial commenced. Mr. Gardiner does 
not live more than half a mile, I think, 
from my brother's. Bryantown is on the 
road between Dr. Queen's and Mr. Gardiner's. 
JUfy brother'e house ia also on that road. 



My brother first went to St John's Col* 
lege in 1849, and he was there in 1850. In 
1851 he went to Georgetown College. He 
was not at home in the months of October, 
November, and December of 1850, or Janu- 
ary, 1851. He never spent any holiday at 
home except the summer vacation. 



IN WASHINGTON, Mabch 23, 1865. 

Thomas L. Gabdikkr. 

Beealledfor the Defense. — May 29. 

By Mx. EwiKo. 

On the 23d of March last, Dr. Samuel A. 
Mudd (the accused) and myself came to 
Washington together. We left home about 
8 or 9 aclock in the morning, and came up 
to attend the sale of Government condemned 
horses, which we were told would take place 
on Friday; but when we ffot to Mr. Mar- 
tin's, we heard that the day of sale had 
been changed to Tuesday, and we were dia* 
appointed in attending it 

Dr. Mudd said he wanted to go over in 
town ; so we led our horses at Mr. Martin's, 
where we had dined, walked acroaa lh« 
bridge and up to the Navy Yard gate ; thea 
we took a streetrcar and came up on tke 
avenue We went to Mr. Young^s oarriage 
factory, where Dr. Mudd looked at mmm 
wagons, and then around to one or two liv 
ery-stables, where Dr. Mudd looked at aomt 
second-hand wagons. From there we went 
round on the island to Mr. Alexander Clark'a 
Not finding him at home, we went down to 
his store, staid there with him till dark, and 
he closed his store, when we returned to his 
house, and took tea with him. Afler tea, 
Mr. Clark, Dr. Mudd, and myself went to 
Dr. Allen's, remained two or three hours, 
then returned to Mr. Clark's, and staid all 
night — Dr. Mudd and myself sleeping to- 
gether. After breakfast next morning, we 
accompanied Mr. Clark to his store, and 
then went to the Capitol and looked at some 
of the paintings. After this, we took a 
street-car, returned to Mr. Martin's and oi> 
dered our dinner, afler which we got our 
horses and returned homa We were not 
separated at all during the whole time; we 
were not out of one another's sight, I am 
confident, from the time we left Mr. Martin's 
till we returned. We saw nothing of Booth 
while there, nor did we go to the National 
Hotel. 

I recollect the contest in our Congressional 
district, in which Calvert and Harris were the 
rival candidates. Mr. Harris was running 
as a peace candidate; I do not know that 
he was termed a secessionist Calvert, I un- 
derstood was the unconditional Union candi- 
date. I can not say whom Dr. Mudd sup* 
ported at that election. I did not see bn 
Ucket) but from a conversation I had with 
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kim, I sapposed he would support Mr. Cal- Mudd and Mr. Gardiner went to my house 

Twrt I unoerBtood him to say that he thought with me; I gave them a bed-room, and they 

it would be better to elect Mr. Calvert remained together in my house, and went 

^» .^11 T A away together the next morning. I have not 

Clnw*.«wmmerf^-^i8TANT Judob Advocate ^^/ ^^^ ^^^^ ^„ ^^1^^^ occasion this 

^^^'^^ year until yesterday. 

I understood that Calvert was publicly re- I do not know either J. Wilkes Booth, 

puted to be a stronger Union man than John H. Surratt, or Mr. Weichman. No 

Harris. one bearing either of those names was in 

By A88UTAXT JODM Advooatk Bckktt. company with Dr Mudd Mr. Gardiner, and 

^ myself at Dr. Allen s, at my house, or any 

I do not know that there were three can- where else. Dr. Mudd was not out of my 

didates in the field; that CoIonelJohn C. Hoi- eight that ni^ht from the time he came into 

land was theunconditional Union candidate in the store until he went into his room to bed. 

that district, and the otliers both peace can- There were no strangers about my house in 

didates. I know that Colonel Holland was the morning, and there was no one in com- 

a candidate when Harris was elected the last pany with Dr. Mudd and Mr. Gardiner when 

time they left. They came to my house on the 

Da. Charles Axlbk. day on which a severe storm had occurred, 

- r u ^y which a negro boy was killed. I fix the 

Fw the De/tfwe.— June 6. ^j^e of their visit by this, for we were talk^ 

By Ma. Ewiva. ing about it at Dr. Allen's. 

I am acquainted with the prisoner, Samuel Cross-examined by Assistant Judge Advocate 

A. Madd. The last time I saw him was at Binohak. 

^^^.h*i«t'V°o?m«*Zlr'^n*L'™ I knew all who were at Dr. Allen', on 

Aoa, of Jlarcn last xle came tnere in com- .t . u. * t ^^ ..* ^ n *x- — t 

panr with. Mr, H. A. Clark and Mr. Ga. '^^rZ'^^^^^t l'^.lV'^LtZ..l 




•TS'-IIliLl S? .T v^'.u "*™^- * names of the ten or a dozen thit were there 
andentood that he lived m the same section "i* / *'».*•"'' •*" v» » «v*,^ii m^v it«^ i,uci^ 

ortbe country that Dr. Mudd lived in. They ^^*' evening 

tune in about 8 o'clock, and remained till be^ 

tipeen 12 and 1 o'clock at night There 




several other gentlemen in mv office, to AT GIESBORO ON APRIL 11. 

whom Mr. Clark introduced Dr. i(udd and 

Mr. Gardiner. I can fix the date of that Hekbt L. Mudd, Jr. 

tr»t from the fact that a tornado bad swept p ^ D^eMt.-May 29. 

over the city that day, unroofing one or two ^ ^ 

hooaes^ and killing a nen-o man; and this By Ma. Ewiko. 

wasMSiK>ken of by us in the evening; by ref- j ,j^^ ^^^^^ ^^^^ ^jl^ ^^^ Bryantown, 

erence to the newspapers I find that it was ^^j ^,_.., *i. /v.._*k- ^r - «,:i« r-^ J 

tke 23d. I had seen 
m tfa« early part 

tot |n*w^«d him "^ -f. y^^ »n: vuc i^ ^^ brother, Samuel A. Mudd, and 

only two occasions on which I have seen him. ^^^^ ^J^ ^^^^ ^^^^^^^ ^^^ ^^^^ ^^ Ib,^^. 

TT«>.<ir A r«» .ir ford's, ten miles from Washington. We staid 

UENBT A. OLABK. ^^^^^ ^jj ^j^j^^ ^„j ^j^^ ^^^^ moming Dr. 

For the Drfense. — June 6. Blanford, Dr. Mudd, and myself went to 

n UTt. ir«r«w^ Giesboro to buy condemned Government 

jsy ma. J1.WIK0. j^^j.^^ jy^ Blanford lea us about half-past 

In the latter part of last March, Dr. Mudd 10 o'clock, and went to Washington. We 

(the aceused) and Mr. Gardiner, a neighbor remained till about 1 o'clock, and finding no 

of his, came to my store in this city, between horses that suited us, I proposed to Dr. Mudd 

6 and 7 o'clock in the evening, and went to go down to Mr. Martin's, near the bridge, 

home with me, and took tea at my house, and get some dinner, which we did. Dr. 

After tea we went around to Dr. Allen's office, Blanford came in just as we had dined, and 

tod spent the evening there, in company with we all three returned home. Dr. Muda and 

a number of other gentlemen. Mr. Emerson myself were not separated (Lvt minutes during 

and Mr. Yeighmyer were there. Mr. Gar- that visit We did not cross the Eastern 

diner and Dr. Morgan were there for a few Branch, or come i nto Washington or the Navy 

minutes, and I think Ethan Allen, but am Yard, nor did 1 see any thing of John Wilkes 

not poeitive ; and perhaps Mr. Bowman of Booth during that visit 1 know of but two 

the Bank of Wasnington; there were per- other visits to Washington made by my 

hape ten or a dozen. We remained till be- brother, Samuel A. Mudd, during last winter 

tween 12 and 1 o'clock, playing cards. Dr. and spring*, the fir^t oii \K^ ISJL qt TA^Sgl ^\ 
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December, in compiaDy with Jerrr Mudd, and 
the second vieit with Thomas L. Gardiner, 
about the 23d of March. With the exception 
of those visits to Washington, and when he 
went to Gieaboro with me, my brother has 
been at home, and I saw him nearly every 
day, at least four times a week, at home and 
at church. A part of last year I was at 
college; I came home about the 29th of 
June 

I do not know of any Confederate soldiers 
or other persons having been about my 
brother's house since my return from college, 
nor did I ever see or hear of John U. Surratt 
being there. My father is a laree land-owner 
in the county, and the farm whicn my brother, 
the prisoner, holds is between four and five 
hundred acres. 

Cross-examined by Assistant Judge Advooatb 

Burnett. 

My father gave that farm to my brother. 
He has no deed for it, but he can get one 
any time he wants it I suppose he is a tenant 
of my father's. 

By Mr. Ewino. 

I always understood that my father set 
apart that farm for my brother; it is known 
as my brother s farm, and goes by that name. 
I know also that six years ago my father 
bought the land on which Mr. John F. Hardy 
now lives for my brother, Dr. Samuel Mudd. 
The house was burned down, and a small 
one built, which did not suit my brother, 
and he sold the farm to Mr. Hardy, making 
the agreement, and selling and receiving the 
proceeds, although my father held the titla 

Recalled for the Defense. — May 31. 

By Mr. Ewino. 

I did not say in my previous examination 
that my brother was a tenant, if that means 
that he pays rent I keep my father's ac- 
counts, and I know very well that my brother 
has never paid the first cent of rent for the 
farm since he has been on it, nor any of the 
produce of the farm ; it was treated as my 
brother's farm in every respect 

Robert F. Martin. 

For the Defense,— -May 29. 

By Mr. Ewino. 

I am acquainted with the prisoner, Dr. 
Samuel A. Mudd, with his brother, Henry L. 
Mudd, and Dr. Blanford. Dr. Mudd was at 
my house, on the 23d of March last, with 
Mr. Lewellyn Gardiner; they took dinner, and 
lelY their horses, then went over the river, 
returned next day to dinner, and got their 
horses. He was at my house again in April, 
in company with his brother, llenry Mudd. 
They had their horse put away, and took 
dinner. 
Dr. Blanford joined them, perhaps between 



3 and 4 o'clock, I am not poaitiTe, and they 
all three left together. They said they were 
eoing to Giesboro Point to buy horses. I 
nave no means of fixing the date of this visit 
except from my book, which is at home; but 
I think it was the 4th of April. Neither 
Dr. Mudd nor Dr. Blanford was there, to my 
knowledge, between that time and the assas- 
sination of the President 

Cross-examined by AlSsistant Judoe Adyooatb 

BiNOHAM. 

T did not register Dr. Mudd's name at all ; 
but a man by the name of Stewart was there 
that day, and his name was r^pstered; so 
that the book will show the date. 

Recalled for the Defense, — May 30. 

By Mr. Ewino. 

Since I was upon the stand yesterday I 
have referred to my register, and find that it 
was Jerry Mudd that was at my house on 
the 4th of April. It must have been on 
the 11th of April that Dr. Samuel Madd, 
his brother Henry, and Dr. Blanford wen 
there; I know it from the fact that, when 
they had been gone about half an hour, 
Joshua S. Naylor and Lemuel Orftie (whose 
names are registered on that day) drove up 
and asked if there was anybody up from 
Charles County, and I told them thai Di. 
Mudd and his brother had just lefi 

I saw Dr. Mudd and Jerry Mudd in marks4 
in Washington on the 24th of December last 
Dr. Mudd helped me to sell some turkeya; 
it was a dull market, and he said he thought 
he could do better than I was doing ; so he 
stood at tlie stand while I went round the 
market, but when I came back I do not think 
he had sold one. He was at my stand twice 
that day. He inquired of Lucas if he could 
carry a stove down for him, and Lucas's 
reply was that, if he sold his poultry, he 
would; if not, he would have to take it over 
to me; but he did not sell his poultry, and 
the stove was not moved that day. 

Dr. Mudd was at my house on the 23d of 
March ; his name was registered on that day. 
He and Mr. Gardiner came together before 
dinner. They left their horses there, and 
took them away the next day after dinner. I 
do not know where they went; I only kno# 
they went across the river. 

Mr. EwiNG. I now propose to ask the wit* 
ness, what statement was made by the ac- 
cused to him, as to the purpose of his visit 
Inasmuch as the visit has to be explained, I 
think, under the rules of evidence, that state- 
ment is clearly admissible. There are plenty 
of authorities for it 

Assistant Judge Advocate Binoham. I 
undertake to say that there is not any au- 
thority in the world for it, because that is not 
in issue. 

Mr. Ewino. It is in issue whether he met 
Booth in January. 

A^ssistant Judge Advocate Binohak. Not 
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[arch. This is in relation to a visit of 
t3d of March, 

r. Ewixo. It is in issue whether Dr. 
d met Booth in Washington. We are 
x>nfined as to any particular day when 
Jieeting way have occurred. We want 
•ow that he could not have met Booth 

the 23d of December down to the time 
e assassination of the President; and, in 
* to show that, we prove his presence at 
s during all that period, except the visit 
lesboro, and the one night he went to 
jarty ; and we follow it by proof as to 

the visits were for, and as to what he 
who was with him, and where he went 
, as a part of the proof, to show tlie pur- 
of the visits to Washington, his declara- 

as to the purpose of the visit made at 
ime of making the visit are admissible, 
r the rules of evidence. I will read to 
^art an authority on that subject, from 
lasell on Crimes, p. 750: "Generally 
cine, declarations accompanying acts are 
ssible in evidence as showing the nature, 
icter, and objects of such acts. Thus, 
e a person enters into land in order to 
advantage of a forfeiture to foreclose a 
gage, to defeat a disseizin, or the like, 
langes his actual residence, or is upon 
irney, or leaves his home, or returns 
er, .... his declarations made at 
ime of the transaction, and expressive 
s character, motive, or object, are re- 
xl as verbal acts, indicating a present 
Me and intention, and are Uierefore ad- 
d in proof like anv other material acts." 
authority is exactly in point The fact 
le journey is legitimately given in evi- 
i by us; and so the object of the journey 
itimate: and, in connection with the ob- 
jf the journey, his declarations as to its 
>8e are admissible, 
sistant Judge Advocate Bikoham. The 

trouble is that the gentleman does not 
enough. I would yield the point if he 
\ show in the book fron^i which he has 
or in any other book, an authoritv say- 
hat proof of the kind now offered was 
ssible, when the point to which it re- 
was not in issue. The rule on the sub- 
is, that if the prosecution prove the 
rations and acts of the accused, he may 
! all that he said on those occasions, as 
of the res gesta; but there is no such 

in the text he read, or in any other, as 
a man may prove what he said at an- 

time and place not 'involved in the 

and about which there has been no 

offered by the prosecution. The gen- 
in says he wants to prove what the 
ner said, as to the object of this jour- 
n order to show that he was not coming 
e Booth. I suppose, if on the 23d of 
h, he said he was not hunting Booth, 
they prove that, and if, when he got 

home he said he did not see Booth, 



and they prove that, it would be proof of 
that fact What authority is there for say- 
ing that that can be done? There is no book 
in the world that says so. The text read by 
the gentleman does not mean any such thine. 
If the gentleman can show me a text which 
says that a defendant may prove an act that 
has not been put in issue by the accusation, 
about which no proof has been offered by 
the prosecution, and prove all he said on that 
occasion, I shall yiela. The same book from 
which the gentleman read lays down the law, 
that the party shall not introduce his own 
declarations on his own motion. ' The text 
is, page 750 : ** Hearsay evidence of a fact is 
not admissible ;" and it goes on to say, *' there 
are, however, certain instances, which it will 
be the object of this section to point out, 
where hearsay evidence is admissibla" But 
when ? " When hearsay is introduced, not 
as a medium of proof in order to establish a 
distinct fact, but as being in itself a part of 
the transaction in question." 

Now, is this transaction in question f How 
is the fact whether Dr. Mudd came to Wash- 
ington on the 23d of March or not in ques- 
tion ? Is it so on the charge and specifi- 
cation ? Not at all. Is it so by any proof 
offered by the prosecution ? Not at all. Our 
proof is, that in January he was here, and 
had an interview with Booth, and he is not 
to disprove that by his mere declarations; 
and this testimony is offered for no other 
purpose whatever. It is not to explain any 
transaction, because there is no transaction 
calling for explanation. The fact that he 
came nere on the 23d of March is not in 
evidence against him — it is not a matter of 
accusation against him — it is not in ques- 
tion; and therefore I say the declarations 
of that date proposed to be offered in evi- 
dence are his declarations, offered in evidence 
on his own motion, for no purpose except to 
disprove the testimony offered against him 
by the prosecution ; that he had an interview 
with Booth in January ; and there is no text 
of any law-book any where that says he can 
make evidence in that way by his own decla- 
rations. 

The Commission sustained the objection. 

Witness. My hotel is about one hundred 
yards from the Navy Yard bridge, Eastern 
Branch bridee, and persons going from Bry- 
antown to Washington pass by it I have a 
post-office there. I have not seen Dr. Mudd 
at my house, on his way to or from Washing- 
ton, since the 24th of December, except on 
those two occasions. I do not recollect his 
stopping there on December 24th, but I saw 
him in market I attend market pretty reg- 
ularly, and am not at home mucn. I sup- 
pose I would recollect if he had stopped there 
at any other time; I can not say positively 
whether I have heard of his being there, or 
not I kept no record of persons coming to 
my house until the 20th of February. 
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Db. J. H. Blaxfobol 

n>r t/u D^tnte. — May 29. 

By Hr. Ewiira. 

I live about twelre milea from thiB cUj, itt 



24th. I remeraber the <Ute bccaoM the ban 
was blovrn down while he wh Awaj, and 
the 25th was a holiday. 

I do not know Jobti H. SQnatt, nor John 
WilkeA Booth; I never heard their names 
mentioned, nor the nsmeorDaTid £. Uerold. 



n at 'Dr. Undd's while 
I was ill for more than 
a there, and Dr. Uadd 



Frinoe Oeo»e'a Coantj, Maryland. 

On the ifth of April last, I accompanied „^ }*•""" "'■''"'"'''' 
Dr. Samuel A. Uudd and hit brother, Henry ; ' , 

L. Mudd, to Gieaboro, to attend a Govern- \ , ^ n*™ ""w that 
ment sale of horaea We arrived there aomc ' V** ''^'."^ , ?,"*■, 
time before the hour of sale, and I remained three weeka wli^e I 

with Dr. Mudd Ull after 12 o'clock, examin- ""en"!"! me. I took my meals up suun 
iDg hones. They were very inferior, and Dr '^«°' b".' "hen I w«* "e" I "wk them with 
Uudd did not purohaw any. Having bus! ' ?>« .'^■"'l/i e«ept when late on accouot of 
neaa in Washington, I left Dr. Mudd about r™'"? "«, '"','^**' ?■■ doing other thina; 
half-puit 12; arranging to meet him at S t^*" ^ took them by myaali: I aaw Bt 
o'clock, at Mr. Martin's, near the bridge. 1 ""dd every day during all the while I lirrf 
waswithDr. Mudd all the time till haff-pasi '*>«". «cept the Umes I have men tionn^ 
■~ I went to Washington, and got back U. l"'"" •>« ~°- ■'■■'°'" 

; Martin's about half-past 2, and found | , .!*" 



t half-past :, 
Dr. Mudd there, waiting for me. In about 
fifteen minutes, probably, we started toward 
home, and rode together to the road leading 
to my house, when I went home, and he 
continued his journey. 

Hia brother was with him when I left him 
at Oieeboro, and was with him at Mr. Mar- 
tin's when I returned. Mr. Martin's plact 
is ou the other side of the Eastern Branch, 
right in the forks of the road leading to 
Oiesboro and the stage road leading down 
through the counties, and is not more than 
&ilj or one hundred yards from the bridge. 
It IS a mile and a half, or ^bably two miles, 
from the National Hotel, Washington, 

During the last eighteen months, I have 
several limes heard Dr. Mudd speak, in gen-^ 
eral terms, of being dissatislied with hia 
place, and that be would sell if an advant 
ageous offer were made to him ; but I have 
no knowledge of bis making a direct offer to 
sell his farm. 



April, and saw two horses there, and heatd 
that two men were there; hut I did not aea 
them ; I was working in the fleld. The mA 
left, as near as I can say, between 3 and 4 
o'clock in the afternoon. I was there alM 
on the following Friday, at work on the 
farm. Some soldiers came to the houM on 
that day, and wanted to see Dr. Mudd. Ha 
was at hia father's, and I went for him. I 
told him Bome soldiers were at the house an4 
thev wanted lo aee him, and he came aloi^ 
irith me directly. He said nothing to me 
ihen about a boot, nor I to him. He cams 
with me aa far aa the barn, end I went into 
(he field, and be and Mr, Hardy went oa 
loward the house. I never heard Dr, Mndd 
express any disloyal sentiments. 

By Ma. Ewino. 

I did not take breakfast with the family 

on the day after the President's assassioa- 

[ion; I was attending (o the horses, and was ' 
not ready when the horn was blown ; nor did 
I Uke dinner with them that day. All I 
knew about the two men having been there, 
was that one of them had a broken leg, and 
one bad been to nieala, and the other had not 



That » 



MUDD'8 ABSENCE FROM HOME. 

Thohis DATia 

For tkt Defttat.—May 29. 

By Ma. Stohb. 

I have lived at Dr, Samuel Mudd's since 
the 9th of January last, working on his 
farm. I have been on the plantation all the 
time, with the exception of one night aonie 
time in .lanuary. Dr. Hudd has been absent 
from home only three nights during that 
time ; one night at a paKy at Oeorge llenry 
Gardiner's, and the other timea in Washing- 
ton, It was on the 26th of January that he 
went to Mr. Gardiner's; his family accom- 
panied him. and the^ returned a little after 
sunrise. The next lime he was from home 
was on the 23d of March, when he went to 

Waehinglon with Mr. Lewellyn Gardiner to _ .. _ , _ 

baf Bome hone& They came bock on the aaw him at hia own home about five yean 



as what I understood about them; 
aee (he men. When I came hack 
ouse, about 4 o'clock, the horses 
:, and as I did not hear of the mea 
being there aft«r thai, I supposed they wen 

I aaw Br. Mudd and hia wife start lo go 
Id Mr, George Henry Gardiner's on the night 
of the party ; they walked in that directioo. 
Mr. Gardiner lives about three-fourths of» 
mile from Dr. Mudd'a 

By Ma. Ewwo. 

]KihiMtlD( to th> wituu ■ phstacnfti ol J<riiB B. 
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aga I have not seen him since the 9th of 
Janoaiy, when I went to live at Dr. Mudd'& 

Bbttt Wabhikotoh (colored.) 

Far the Defaue.—May 27. 

By lift. Stoitk 

I went to live at Dr. Samuel Mudd's, as 
near an I can tell, on the Monday after 
Chriatmaa, and have been living there ever 
nnce: I was a slave before the emancipa- 
tion in Karyland, and belonged to Mrs. 
Adelaide Middleton. I have not been away 
ftQfm Dr. Mudd's house a single night since 
I went to live there. Dr. Mudd has not been 
away fW>m home at night but three times 
tibat I can recollect, but I can not say in 
what month. 

The first time, he and his wife went to a 
partj at Mr. George Henry Gardiner's ; they 
went about sundown, and came back late at 
n%ht; I do not know what time. The next 
time was when he went to Giesboro with 
hk brother, Mr. Henrjr Mudd, to buy some 
honea He started m the morning, and 
eame back, I think, next day. I can not 
think what month it was, but it was since 
the laai Ghristmaa The last time he went 
to Washington, he started in the morning, 
and came back the next dav at night I 
did not see any one leave the house with 
htm, bat I heard that Mr. Gardiner went to 
Washington with him. I do not know who 
came back with him. I think it was in the 
btter part of the month that he went there. 
He was away, in all, two who.le nights and 
a part of a night 

I did not see the two men that were at Dr. 
Hndd's lately — Booth and Herold; I saw one 
of them, the small one. I was standing at 
the kitchen window, and just saw a glimpse 
of him going in the direction of the swamp. 
I did not see any one with him. In three 
or four minutes after this Dr. Mudd came 
to the door, and asked if they had gone for 
tl» woman to clean up the house. Mrs. 
Xadd had started off a little girl for a 
Woman to come and clean, as the gentlemen 
bad gone 

I nerer saw the small man before, and I 
did not see the large man at all. 

Jgcard fhotofraph of J. Wllket Booth wm shown to the 

If ever I saw that man at Dr. Mudd's, I 
do not reoollect ; I never saw anybody like 
that picture that I can recollect 

Qrou-^xamin&l by Assistant Judge Advocate 

Bingham. 

I do not know where Giesboro is. All 
that I know about Dr. Mudd's going there 
a^ that he told me he went there, and so did 
lis wifa Mr. Henry Mudd, bis brother, 
^ae there to go with him, and they started 
Ogether to buy horses ; but he missed the 
!%/, and could not buy any. 

1 think there was a week, or two weeks, 



between the time when he went to Giesboro 
and the next time when he was away all 
night; but I can not come at it exactly. 



AT BRYANTOWN, April 15, 16. 

George Booz (colored.) 
For the Defense. — May 27. 

I live with Mr. Henry L. Mudd. I am 
attending to his lower place, next to Bryan- 
town, al^ve the road, aoout half a mile from 
Mr. John McPherson'a 

On Easter Saturday, the 15th of April, I 
saw Dr. Mudd at my house. I also saw him 
on the road coming up from toward Bryan- 
town and going toward home. The main 
road from Bryantown, up to the swamps, 
goes right through my place. You can go 
from Bryantown to Dr. Mudd's either by con- 
tinuing ^long the main road, or through 
the plantation path. As Dr. Mudd came 
from Bryantown he passed through my place 
by the by-road. I did not see any person 
with him, either walkinj; or riding. I had 
been in the swamp lookmg for my hogs. I 
had been below, and had crossed the main 
road, and met Dr. Mudd coming up from 
Bryantown ; I spoke to him. That was be- 
tween 3 and 4 o'clock in the afternoon. I did 
not see any one, or pass any one on either road. 
1 did not see any person on horseback stand- 
ing in the swamp, nor any person at all. If 
anybody had been standing in the road, I 
think 1 should have seen him, as I passed 
from the big swamp across the main road up 
to my house, and as I came up to the hill. 
I also passed near the little swamp, and could 
have seen if any one had been there. 

Dr. Mudd was riding at, his usual pace. 
He very frequently, in going to or coming 
from Bryantown, would pass through our 
place, and I would see him. Dr. Mudd, on 
this occasion, on the Saturday, stopped and 
spoke a few words, and asked me where I 
had been, and then kept on. 

Cross-examined by Assistant Judge Advocate 

Bingham. 

When we met, Dr. Mudd was ^oing toward 
his home. He did not ask me if I had seen 
anybody, nor did he sav any thing about 
Bryantown. He was riding a bay filly; it 
was his own horse; I know it well. As I 
was not looking out for anybody, a person 
might dismount and I not notice him. Some 
of the bushes there are as tall as a man's 
head, or taller. 

Recalled far the Defense, — June 7. 

I met Dr. Mudd on the by-road leading 
through our farm on the day after the assas- 
sination. I crossed the road just opposite my 
house, and about three hundred yards from 
the big elm on the «\de tvrtV)ick«B\. It^m ^t^^t^- 
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town. Where I crossed the road, I reckon I 
can see a quarter of a mile in each direction ; 
that is, from and toward Bryantown — a plain, 
full view. There was no horseman on the 
road that I saw. If there had been any one 

foing along the road with Dr. Mudd, and he 
ept on the main road, away from Bryan- 
town, when Dr. Mudd turned up through this 
by-road, I think I should have seen him; 
there was nothing to prevent it 

If anybody had been traveling with Dr. 
Mudd, and kept. on the main road when Dr. 
Mudd turned in at the gate, he would have 
been pretty nearly at or near the point where 
and when I crossed the main road, and had 
he been there I must have seen him. 

Susan Stswart. 
For the Drfeiue.'—June 3. 

I live at Mr. John Morris's, about a mile 
fVom Bryantown, and not more than a quarter 
of a mile fVom George Booc'a I lijre on the 
little cut-off road, leading through the farm. 

I saw Dr. Samuel Mudd, the prisoner, on 
Easter Saturday, about 3 or 4 o clock. He 
was about fifty yards from the road, inside 
of the place at which I live. When I saw 
him, he was just at the corner of the barn, 
soing up toward Mr. Morris's house, rid- 
ing very slowly by himself I saw no one 
with him. It was cloudy and misty, and I 
think raining a little. Standing at my door, 
from which I saw Dr. Mudd, I can see a 
quarter of a mile or more of the main road. 
I can see from the swamp clear up to the 
tree called big elm. I did not see Dr. Mudd 
when \\e came out of the main road. I did 
not take particular notice of the main road, 
but I could have seen very easily if there had 
been anybody on the main road. 

I saw George Booz meet Dr. Mudd that 
day after he had passed our house. 

By Assistant Judgb Advooatb Bingham. 

Dr. Mudd, when I first saw him, was 
opposite the barn, which is not more than 
fifty yards from the main road. He was 
coming up toward our house, but I can not 
say whether he was coming from the direc- 
tion of Bryantown or not 

Primus Johnson (colored.) 

For the Defence. — June 3. 

I saw Dr. Samuel Mudd coming from 
Bryantown hj Mr. Booz's on the Saturday 
after the President was killed, about 3 o'clock, 
or a little after. I also saw him when he 
was going to Bryantown; he was riding by 
himself. There was a man followed Master 
Samuel, going toward Bryantown, and this 
man came back by himself, and he came 
back before Dr. Samuel Mudd, I reckon, 
about half an hour. Mr. Booz's is about 
two miles from Bryantown, and is on the 
road between Dr, Mudd's and Bryantown. 



Leonard S. Kobt. 

For the Defense, — June. 3. 

I was in Bryantown on the Satn 
the assassination of the President 
o'clock in the aflernoon, and I si 
until night Before getting to Bry 
met a gentleman on the road, wh< 
of the assassination, but he profesi 
believe it When I got near Bry; 
found soldiers stationed two or tl 
dred yards from the village. I mad< 
of them, and learned that such wa 
and that somebody that belonged to 
ter was the assassin ; but, though I 
with several, none of them could 
his name. I was not in Bean's < 
day. 
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also asked several persons, c 
well as soldiers, and it was not 
minutes before I left in the eveni 
received the information as to wh< 
assassin, from Dr. George Mudd. 

I know Daniel J. Thomas, and 
tation he bears for truth and verac 
neighborhood in which he lives, 
that I would not believe him unde: 

Croes^xamined by Assistant Judob . 

Burnett. 

I have known Mr. Thomas from 
My attitude toward the Govern me 
this rebellion has, I believe, been 
loyal citizen. I have given no ass 
counsel to the enemy in any wa 
or manner. There are some acts o 
ministration I may have spoken > 
pleasantly, but nothing more; but 
think I have said any thing ag 
Government in its efforts to put > 
rebellion. 

1 know the man Boyle who 
Captain Watkins, but I never harb 
at my house. 1 have only seen hii 
twice. He came to my house the 
after our general election, with sot 
a dozen or fifteen. I live not far 
road, and many call after the electio 
the general election, on their rou 
ward, a party called, and Boyle wi 
them. 1 did not know him at t 
They staid but a short time. Whei 
his name, I had a reason not to v 
there, and I was not so particula 
treatment toward those with him, 
left after an hour or two, and I 
seen him since. 

By Mr. Ewing. 

In what I said of Daniel J. T 
referred to his reput.ition before tli 
well as since. It appears to me 
kind of man who will imagine th 
then bring himself to believe they 
and, believing them, then assert ai 
to them to the last that they are \ 
Bwear to them. 
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Dk. Joabpb Blakford. Q. What was the conTenation ? 

in_ ji 7^ /• TO ^' ^ remarked to him that there was verj 

i^ the DeJcMe. --June A j^^^ ^^^^ » y^ u ^^j^ ^^^ u j ^^j ^^ ^ 

By Mr. Ewino. hear it" 

• A J 'au xu * f Assistant Judge Advocate Bingham ob- 

n acquainted with the routes from j^^^ ^^ ^^^ ^j^^^^^ ^^^ ^^^ conversation 
ngton through Surrattsv.lle to Bryan- ^^^^^^ j^j^ ^^^ p^ j^^^^ ^^ inasmuch 
and through Surrattsville to Port 1 o- ^^ ^j,^ ^j^„^ ,^^d ^j^^^^ J' answered 

and Popes Creek. I have traveled ^j^^ question, he would allow the answer to 
^ut€« several times ; I am a so famil- ^^^ ^^ ^^/^ j^ y^^^ 
th the road from Dr. Mudd s to Brj- ^ 

1. By Mr. Ewino. 

Khl7-drftwn map of the locality WM offered in eri- ^ ««rt. a. i j*j rv- -ka- u j 

om which It appeared, by the explanation of the Q. What else did Dr. Mudd say in regard 
SS'.SiSLrJiJrV'hi^f^'Sfiern'Te^^^^^^^ to the assassi nation of the President? 

the houwa of Boos and Murray, and the whole Assistant Judge Advocate BiNGHAM Ot>- 

^iar4iiJ':;S''B^°.'i'£;SUi?*u'?ia.Sri'wbf. jwled W the question, and the CommUsion 
iMhoaMe.j sustained the objection. 

.88I8TANT JuDGB Adyocatb Binoham. Q- ^' ^^ ^0^1 the Conversation you had 

. . with Dr. Mudd in regard to the assassination 

weeks ago I made special inspection ^^ ^^^ President that you are enabled to fix 

le roads, to ascertain what portion of th^t as the day when he made the purchase 

MS was visible from the houses occu- ^f calico ? 

f Booz and Murray. A. That led me to believe it was the day, 

^V '^"SJ® . colored people named because I remember his remarks, 
hve. The cluster of trees round the The distance from the Eastern Branch 
would obstruct the view of this road, bridge to Surrattsville is about ten miles; 

L I do not think a person could see f^^ Surrattsville to Bryantown is sixteen 

stance from these houses. miles; from Bryantown to Port Tobacco it 

By Mr. Ewino. ^» thirteen miles and a half 

, . ., . ,. . 1 ., Oo*#-tfa:amtn«i iy Assistant Judge Adyocatb 

n the bridge, as indicated on the map, Bingham. 
ran town, is not more than a quarter 

lie, and you can look down the road I can not state positively when I first 
nto the main street of the town. A heard that it was Booth who had assassin- 
coming from the bridge to Dr. Mudd's ated the President I also heard that he had 
would have to pass along the main been traced within three miles and a half 
►y the big elm, or else by the cut-ofl" of Bryantown, but I can not say when I 
in Murray's house. firet heard it; I certainly did not hear it on 

/ Saturday. I think it was Dr. George Mudd 

-, ^ ^ ^ that told me on Saturday night that Booth 

Jii. D. K. BEAN. ^^ ^^ murderer. 

Fw the Defense. — June 3. 
I a merchant at Bryantown. On the John Acton. 

lowing the assassination, I believe it For the Defense. — June 5. 

>r. Samuel Mudd bought some goods i> -&# i? 

store. I sold him some calicoes; this ^y ^*- •='^'N®- 

^TkVj thing that I particularly remem- I live about three miles from Bryantown, 
Vhen I first heard that day that the and about a mile and#a quarter from Dr. 
^nt was assassinated, I asked by Samuel Mudd's, on the road from his house 
and my impression is that they said to Bryantown. On the day after the Presi- 
by Boyle, the man who is said to dent was killed, I saw Dr. Mudd riding 
rilled Captain Watkins, and who had toward Bryantown on a ^ay horse. He was 
mutation m that neighborhood of being alone when I first saw him, but there was a 
urado. man overtaking him. In about three-quar- 

a not state positively whether I heard ters of an hour I saw the man come back, 
ly that it was Booth or not Soldiers I was about fifty yards fr%m the road when 
I and out of the store that day, and I saw the man returning; and I was there 
wssination was the topic of general for an hour, more or less, afterward, but did 
ion. not see Dr. Mudd return toward his house, 

^id you have a conversation with the I could not help seeing him if he had passed 
r, Samuel A. Mudd, that day, as to along the road. 

■iTdafl^^'ld'h^^ifeliilicoI had C>a.^--W 6y A,s»tan, Jui>o. Aovoo.t. 
^nversation with him, and that cir- 

nce leads me to think it was the day When I first saw Dr. Mudd and the man, 

1 of the assassination. they were a little Nva^ a^x\^ «Ai^ >}Ki,^ \kKiX 
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thiDg I saw the man get ap to him. I beard 2 o'clock till about 6, and heaid the 

no conversation between them. I did not about the assassiDation. It was the g« 

know the man, nor did I notice him much ; topic ; but I did not hear who was the 

I noticed the horse more ; he rode a baj sin. I do not recollect that I made ai 

horse. I can not swear that that man quiries about it On Monday morning ! 

[pointing to the accused, David R Herold] heard that it was Booth. 

18 the one; he looks more like him than I saw Lieutenant Dana at the ho< 

any of the other prisoners, but I can not say Bryantown, on Monday morninc, ab 

tiiat he is the man. It was about 3 or 4 o'clock, m conversation with ur. G 

o'clock in the afternoon that I saw him Mudd. There were some three or Ami 

come back alone, on the same road that he sons in the room. Dr. Qeorge Mndd's 

had gone down on, not more than an hour tation as a Union man is as good a 

before, at most, on the road leading to Dr. man's. 

Mudd s house. I did not see Dr. Mudd any The reputation of Daniel J. Thomi 

more that evening. truth and veracity, in the neishborho 

which he lives, is very bad. I knon 

Mason L. McPhbbsok. people generally think that he is not a 

For the Deferue.'-Jvne 5. ^^'"S »»"• 

^wT *,*^ u^^j ^ *mo. •» . I am acquamted with the pnsone 

By Ma. EwiNO. Samuel A. Mudd, and with his general 

I live within three-fourths of a mile of ""9}^^^ *f. * ™*° ""^ J^l ?^^I' Jl^ 

Bryantown. About 2 o'clock on the day citizenship. He '« ^^'^"dered a very 

aftir the assassination of Uie President 1 ™*"' peaceable, and a good ciUzen. 

went to Bryantown, and was there till 7 or 8 Oros*-examined hy the Judge Adyoca 

o'clock in the evening. I did not hear any j ^^ ^^^ recollect whether or not I 

one My that afternoon who had assassinated ^^^^ ^^^ p^nj^j Thomas charged 

the President I heard that Boyle had mur- ^^^j ^^^^ falsely in any case; I 

dered the Secretary of State-John Boyle, heard him spoken of as rather a bad 

the guerrilla, that had passed through Uiere ^^j ^^^ ^ ^ to speak the truth, 

several times, and had killed Captain Wat- q^ p^ i understand you to say, und< 

kins. I made mquines of aome of the sol- ^^t^ you have taken, and with the k 

diers, but they could not tell me who had ^ ^^ich you have of Mr. Thomas 

killed the President I asked right smart ^f^his life and character, that you ^ 

of people, citizens as well as soldiers, but ^^^ believe him when speaking nndei 

they did not know. I was in Bean s store a y^^f^^^ a court ? 

short time, and heard the talk there, but ^ j ^^^ ^^^ g_ 
nobody mentioned the name of the assassin. 

There were a good many people in town By Mb. Ewino. 

that day. On Sunday I heard who the sup- i do not think I have ever hea 

posed murderer waa Thomas being a witness before this tria 

On Monday morning, between 8 and 9 

o'clock, I guess, I saw Lieutenant Dana in Peter Trotter. 

the hotel at Bryantown, in conversation with i? *l t\ ^ r k 

Dr. George Mudd. They were sitting off to ^^^ ^'^^ Defense.— June 5. 

themselves. By Mr. Ewino. 

I am very well acquainted with Dr. George t ^m a blacksmith and live in' Brvan 

Mudd's reputation, in the community as a j ^^there o^^^^^^^^ 

Union man. He is M good a Union man p.^gj^ent was killed. I heard the s 

as any in the United States ^ ^^ ^^^^^ ^^^^^ ^^ ^ ^^ ^^^j 

From general report, I know the reputa- _^^^ „ „^ . .„„«„ ^^\m^^ ♦k^.-o 

tion of f aniel J. liiomaa His reputation ';^:ZMTfr tS-fi^e th"y were a 

for truth and veracity in the community ^^ ^j^^ whole afte;noon I in< 

where he lives is not very good. of some soldiers if they knew who 

OoM-ftcamtnerfiy Assistant Judge Advocate the President, and they said they di< 

Bingham. know. They mentioned Boyle as th 

T isj * au * -x "M- J that had assassinated the Secretary. 

I am confidenf that it was on Mondav , „^ „««.,o;..*^^ ^u\^ t>o«;o1 t tK/ 

alat*^ AT^ uj au* a if 1 am acquainted with i^aniei J. ln( 

morning that Lteutenant Dana had this talk ^ ^^^^^ ^i„, ^^^ ^j^^ ^^^^ jU^ 

with Dr. George Mudd j^ji^^„ ^^ ^^^^ity ;„ jg^ community - 

T -m* Ti he lives is not very good. From my k 

John MoPhbrson. ^^^ ^^ l^j^ repuUtion I would believ- 

For the Defense. — June 5. under oath in some cases ; in others I ^ 

» TUT- -CwT^ro J^ot- ^' would depend upon what ii 

JSy MR. Jl-WINO ^1^^^ J j^ ^^^ ^^J^J^ J ^^^^^ ^^jjg^.^ 

I was at Bryantown on Saturday, the day on his oath, and very few in our comm 

9fisr the aaaasaiDation of the President, from would. 
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OroM-^xamined by the Judge Adyocatr. 

Latterlj I have been loyal to the GoTem- 
Mnt, and desired that it should succeed in 
letting down the rebellion. At first I may 
Ave thought a ^ood deal of the rebels, but 
Ot for the last eighteen months. 

Mr. Thomas is very unpooular in that 
Mghborhood; I never heara him speak 
toeh about his lovalty, in any shape or 
9roii ; I have seen him both ways. Often, 
rhen we would hear at Bryantown of some 
jreat feat that was done, he would some- 
imea tbink one way and sometimes another, 
i never heard him speak in favor of the 
■bsJlion, and never, at any time, have I 
gM>wn him to be at all unfriendly to the 
fovernment, or have any sympathy with the 
ibellion. 

Before the last eighteen months, I thought 
i food deal, but never did any thing un- 
Kandly to the Government; I never spoke 
nnch about my feelings. I do not know 
hat I should have thought better of Mr. 
rhomas if he had been of my way of think- 
Bg. I have never taken the oath of alle- 
panocL About three weeks a^o I went to 
ake it, bat the Captain had no olanks. 

I never eneaged in blockade-running, and 
Aevcr crossed the military lines without a 
pmnit If Mr. Thomas was under oath in 
% coori of justice, I would believe him if I 
IbMw he was speaking the truth. If he was 
Making a^inst the rebels, and I had to 
M^ upon him, I do not know that I could 
Imag myself to believe him. 

By the CoTTRT. 

■ I am a Scotchman, a British subject, and 
have never been naturalized. I have used 
the rights of a citizen, and have voted. The 
int vote I gave was for Buchanan ; after- 
ward I did not vote except for local officers 
of the county. I have not voted for three 
years. I do not know why I did not vote 
ea the adoption of the new constitution of 
Xuyland. 

By Mr. Ewino. 

.Mr. Thomas's reputation for veracity was 

: JMl the aame before the war as now. In 

\m early part of the war he had not the 

•pBtatioD of being a loyal man ; I am sure 

hi was not I came to this country twelve 

ago; am thirty-four years of age. 

Jomr L Lanolrt. 

.Fbr the Drfenee, — June 5. 

By Mr. Ewino. 

[j I was at Bryantown two or three times on 
Mtardayi the 16th of April: it was sundown 
Man I last left I heard that the President 
^M aasaarinated, but did not hear who a»- 
jNafauited hinL I did not hear that till Mon- 
ky moraine. There were not many citizens 
^ many aoldiera in the town, nor was there 



much talk about the assassination. Some 
of the citizens coining in heard that soldiers 
were there, and that martial law was to be 
proclaimed, and returned to their homes. I 
first heard of the assassination from the 
soldiers. I asked them who had killed the 
President, and they said they did not know. 
I did not hear of any one, supposed to be 
the assassin, being tracked to near Bryan- 
town. 

Orose-examined by Assistant Judor Advocatr 

BlNOHAX. 

I heard that the soldiers were in pursuit 
of the President's assassin. 



Marorllus Gardinrr. 

Far the De/ense.—May 30. 

By Mr. Ewino. 

I have heard Dr. Samuel Mudd, on several 
occasions during the past two years, state 
that he wanted to sell out. 

I was at RHea's Church in our neighbor- 
hood on Easter Sunday, the 16th of April, 
following the murder of the President The 
assassination was known and generally talked 
of; but it is my impression that the name 
of the assassin was not known. I saw Dr. 
Samuel Mudd there at church. 

Q. State whether you heard Dr. Mudd say 
any thing as to how he regarded the act of 
assassination. 

Assistant Jud^e Advocate Bingham. I 
object to introducing Dr. Mudd's declarations. 

Mr. Ewino. I have brought that before 
the Court again for the purpose of doing 
what I failed to do yesterday, calling the 
attention of the Court specially to the char- 
acter of the declarations that I expect to 
prove. 

Assistant Judge Advocate Burnrtt. It is 
the rule of military courts, when the counsel 
states what he expects to prove by a witness, 
that the witness should withdraw, so that he 
may not be instructed by the remarks. 

[The witneM retired firom the itand and the eonrt- 
room.] 

Mr. Ewino. I expect to prove that Dr. 
Mudd spoke of the assassination as an atro- 
cious and revolting crime, and a terrible 
calamity to the country ; and that he spoke 
of it generally among his neighbors at the 
church in that way. I a^in call the atten- 
tion of the Court to the principle upon which 
I claim that it is applicable; and that is, 
that Dr. Mudd is charged with concealment 
of the fact of those men having been there — 
a concealment extending through Sunday^ 
and that his declarations, showing his feeling 
with reference to the crime during the time 
that they allege him to have been acting as 
accessory to it, are admissible. 

The Commission sustained the objection 
of the Judg^ AdiooaVA. 
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Dr. Gborgb D. Mudd. 

For the D^ense.--May 29. 

jBy Mr. Ewino. 

I am a practitioner of medicine in the 
village of Bryantown, Charles County, Md. 
Dr. Samuel A. Mudd was a student of medi- 
cine under me for many years. His father 
and my father were firstrcousins. I know 
his reputation in that neighborhood for peace, 
order, and good citizenship, and I know of 
none whose reputation is better. As a mas- 
ter, I have always considered him a humane 
man to his servants, as well as to othera 
He always, to my knowledge, clothed and 
fed his servants well, and treated them kindly, 
as far as I know. 

I was at Bryantown the Saturday, the 
15th, when the news of the assassination of 
the President reached there, and remained 
there all the evening. Lieutenant Dana, on 
whom I called for information, told me that 
the party who had attempted the assassina- 
tion of Secretary Seward was named Boyle, 
and claimed him to be the sMe party who 
assassinated Captain Watkins of Anne Arun- 
del County, and that the party who assas- 
sinated the President was supposed to be a 
man by the name of Booth, but that he 
thought he had not yet got out of Washing- 
ton. Boyle, who was known in our region 
of country, and had been there three or four 
weeks before, was a noted desperado and 
guerrilla. 

I was at church on Sunday, the 16th ; it was 
then known that the President had -been 
assassinated, but no one, to my knowledge, 
supposed that Booth had crossed the river; 
this at least was my impression ; 1 did not 
make much inquiry relative to it I saw Dr. 
Samuel Mudd at church. On returning home 
he overtook me, and I rode with him as far 
as his house. 

Q. State whether he said any thing to you 
about any persons having been at his house? 

The JuDOB Advooatr. You need not an- 
swer that question. The Government has not 
introduced the declarations of the prisoner. 
Dr. Mudd, at that time. 

Mr. Ewino. I propose to offer that state- 
ment for the purpose of showing that Dr. 
George Mudd, a resident of Bryantown, and 
who I will prove is a man of unquestiona- 
ble loyalty, was informed by the prisoner at 
the bar that there were two suspicious per- 
sons at his house on Saturday morning; he 
told him of the circumstances of their coming 
there; expressed to him a desire that he 
should inform the military authorities, if he 
thought it advisable, of the fact of their 
having been there; stated to him that he 
wished him to take it direct to the mili- 
tary authorities, and not tell it at lar^ 
about the streets, lest the parties or their 
friends might assassinate him for the dis- 
closure. 

I can imagine no declaration of a prisoner 



more clearly admissible than tbia I 
companies, or is connected with, acts « 
they have shown of the preceding day, 
of subsequent days; it is a part of the 
gist of the acts and omissions by whic 
is sought to be implicatcKl here, and to r 
to allow him to show that he informei 
Government, through one of its most 
friends, of the presence of these men i' 
house, and his suspicions in regard to t 
would be to strip him of a complete an 
missible defense On the subject of sac 
tions — for this statement was an act — I 
an authority from Russell on Crinieis ▼ 
p. 750 : ** When hearsay is introduced, d 
a medium of proof, in order to establi 
distinct fact, but as being in itself a pa: 
the transaction in question, it is then ac 
sible; for to exclude it might be to ezi 
the only evidence of which the nature c 
case is capable. Thus, in Lord George 
don's case, on a prosecution for high tr^ 
it was held that the cry of the mob mi^ 
received in evidence as part of the t^ 
tion. (21 How. St Tr. 535) And, get. 
speaking, declarations accompanying 
admissible in evidence as showing 
ture, character, and objects of _ 

Thus, when a person enters into -] 
order to take advantage of a forf^^ 
foreclose a mortgage, to defeat a difk^^^^ 
the like, or changes his actual resist ^ 
is upon a journey, or leaves his ft^^ 
returns thither, or remains abro&id. 
cretes himself, or, in fine, does 
act material to be understood, his 
tions made at the time of the tran 
and expressive of its character, rio 
object, are regarded as verbal 
catine a present purpose and intenti«>zi 
are tnerefore admitted in proof, Jilc« 
other material facts. They are part <ii 
res geatiJi" 

In a note to this section, the learned iU 
ican editor of the work. Judge Sbarm 
gives the following, among other decfdii 
in this country: ^^Thue^ the deetandictii 
the prisoner maybe admitted to aeemmififm 
silence when theU silence would operate i^iil 
him. The United States v. Craig, 4 WiA* 
C. Rep. 729." That is just the case W 
" Whenever the conduct of a person at 9 ' ^ 
time becomes' the subject of inquiry^ hii 
sions, as constituting a part of his i 
and indicating his intention, can not Is 
jected as irrelevant, but are admiffiiUil| 
part of the res qestat, Tenneg v. iAwu^l 
New Hamp. 353." C 

It is to explain his silence up to the iM 
of his making the communication to II 
George Mudd, and to rebut the evideMi j 
detective Lloyd as to his concealment, oil 
Tuesday following, of the fact that tbeMll 
men had ever been at his house, that I f^ 
pose to introduce that statement in eviW 
This statement was made before he ^ 
have known that any suapiciona were diiMl 
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8t him. It was an act done during the 
3f that silence and alleged concealment, 
aBon of which they peek to implicate 
IS an acceMorj before and after the fact 
i aaaaasination. That conversation with 
George Mudd accounts for the silence; 
conversation broke the silence. If the 
»f his having been silent is to be urged 
st him, may not the fact that he broke 
ilence, and communicated all the facts 
i' military authorities, be introduced in 
»half ? I hope the Judge Advocate and 
oort will mark the fact that we do not 
luce this for the purpose of showing 
rhat Dr. Mudd then said was true. We 
t introduce it for the purpose of explain- 
ly thing as to the presence of these men 
) house, or the acts they did there; we 
luce it simply to show that he commu- 
!d, as well as he could, to the military 
Titles the fact of their presence, and at 
ime time gave the explanation of his 
m then and his silence before. No 
rity could be more direct upon this 

than the authority in United States v. 
, 4 Washington Circuit Court Reports, 
L is briefly stated in the note to Russell, 
I I before read: *'Thus, the declara- 

of a prisoner may be admitted to 
Qt for nis silence where that silence 
. operate against him." 
i J UDOB Adyocatb. If the Court please, 
riociple here is almost too well settled 
the subject of discussion. While it is 
stent for the Government to give in evi- 

declarations of a prisoner on trial, his 
laions, it is not competent for him to 

; that is perfectly clear. But when 

confessions arc introduced, he has a 
to insist that the whole of them shall 
en. Now, we have offered no declara- 

in evidence which were made by the 
ler at the bar on Sunday, the day spoken 
the witness. The ground, then, on 
I it is sought to introduce them ie, 
Jiey are part of the res gesla. The res 
at that moment had been completed. 
eM gesta in which he was involved, and 
I ia the subject of arraignment on the 
>f the Government, had closed the day 
k That consisted in his having received 
atertained these men, and sent them on 
way rejoicing, having fed them, having 
e leg of the one whose leg was broken, 
g comforted and strengthened and en- 
ged them, as far as his hospitality and 
aional skill could do, to proceed on their 
ij. That is the res gestte^ the transac- 
n which the Government arraigns him, 
lat was complete at 4 o'clock on Satur- 
rening. Now, on a subsequent day, on 
ty, afUr carefully reviewing his own con- 
be proposes to introduce a line of dec- 
Mi on hia part, nearly twenty-four 

afterward, by which he seeks to relieve 
If of the imputation which the law at- 
I to hi« previous conduct, which has 



been the subject of the testimony before this 
C/Ourt I say it is not competent for him to 
do so; it is not competent for him to declare 
the motives bv which his previous action 
was governed, because we have no means of 
reaching those motives; we have introduced 
no testimony in regard to them, and we have 
no means of doing so. The great principle 
which says that a criminal shall not manu- 
facture testimony for his own exculpation, 
intervenes and forbids that this Court shall 
hear that testimony. Any act of the pris- 
oner he may introduce, because in regard to 
that we ourselves can introduce testimony, 
but declarations which may have been framed 
upon careful review of his own conduct, solely 
for the purpose of his vindication against 
the accusation which he must have seen 
would arise from that conduct, can not be 
heard upon any principle of testimony what- 
ever. 

Mr. EwiNO. The Judge Advocate says 
that the transaction was wholly closed. Not 
so. The charge here is a charge of conceal- 
ment, among others, and the concealment, as 
they have sought to prove it, was a conceal- 
ment not only of their presence while they 
were in the house, but a concealment, ex- 
tending until Tuesday or Friday, of the fact 
of "their having been there. Two of the 
witnesses for the prosecution who went there 
on Tuesday — two out of the four — said, upon 
their examination in chief, that Dr. Mudd de- 
nied that two men had been at his house. 
That was part of the testimony for the pros- 
ecution. It was not irrelevant testimony; 
it was legitimately applicable to this charge 
of concealment, whicn is made in broad and 
general terms, and which applies as well to 
his concealing them while they were there as 
to his concealing their course afler they left, 
and the fact that they had been there. In 
support .of that charge of concealment, as I 
said before, they have introduced testimony 
that he denied on Tuesday that they had 
been there, and now they propose to exclude 
us from proving that he informed the Gov- 
ernment on Sunday that they had been there. 
It would be most uigust to exclude it, and 
contrary to the authorities which I have 
cited, one of which is explicitly and clearly 
in point 

The JuDOB Advocate. If the gentleman 
will frame his question so as to bring out 
simply the conduct of the party in the act he 
did, I shall not object ; but I must object to 
his declarationa 

Mr. EwiNO. The question has been asked. 
I can not prove how he informed the Gov- 
ernment without proving the words he used. 
If the witness were the Judge Advocate 
General, I could not prove that Dr. Mudd 
had informed him of their presence there 
without proving what he said to him. 

Assistant Judge Advocate Burkett. The 
question could certainly be asked, '* Did Dr. 
Samuel A. Mudd direct you to go to the 
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authorities, and inform them that these 
parties had been there?" 

Mr. Ewixo. I claim more than that; I 
claim the whole statement 

The Commission sustained the objection of 
the Judge Advocate. 

Bi/ Mr. Ewino. 

Q. State whether you communicated to the 
military authorities in Bryantown the fact 
of any suspicious persons having been at 
the house of Dr. Samuel A. Mudd on Satur- 
day. 

A. I did to Lieutenant Dana, who was the 
principal in command of the military there 
at that time. 

Q. When did you communicate it to him ? 

A. I think it was on Monday morning. 

Q. What statement did you make to him ? 

A. I stated to him that Dr. Samuel A. 
Mudd had informed me that two suspicious 
parties came to his house a little before day- 
break on Saturday morning; and that one 
of them had, as he said, a broken leg, which 
Dr. Samuel Mudd bandaged ; that they were 
laboring under some degree of excitement — 
more so, he thought, than should arise from 
a broken leg; that these parties stated that 
they came from Bryantown, and were inqiyr^ 
ing the way to the Rev. Dr. Wilmer's; that 
while there one of them called for a razor 
and shaved himself, therebpr altering his ap- 
pearance; that he improvised a crutch or 
crutches for the brolcen-leg^ed man, and 
that they went in the direction of Parson 
Wilmer's. 

I also told the officer that Dr. Samuel 
Mudd went from his house with the younger 
of the two men to try and procure a carriage 
to take them away from his house; that he 
went down the road toward Bryantown and 
failed to get one, and that they lefl his house 
on horseback. I told him that one bone of 
the man's leg was broken, said by him to 
have been by a fall from his horse. All this 
information I received from Dr. Samuel 
A. Mudd. 

When I was leaving Dr. Samuel Mudd, I 
told him I would mention the matter to the 
military authorities at Bryantown, to see what 
could be made of it He told me he would be 
glad if I would ; but that, if I could make the 
arrangements, he would much prefer that he 
be sent for, and that he would give every in- 
formation in his power relative to it; that, 
if it became a matter of publicity, he feared 
for his life, on account of guerrillas that 
might be infesting the neighborhood. 

Q. By whose authority did you make the 
communication to him ? 

A. The mentioning of that matter to me, 
or any other matter bearing on an assassina- 
tion, particularly such an assassination as 
the country and the world now mourn, was 
my warrant and authority from him, or any- 
body else who knew me. 

Q. Did you make any other communica- 



tion to any other military autborities of tlie 
facts stated to you by Dr. Samuel A^ Mudd? 

A. Yes, sir. After that, I was sent for to 
my house, I think, on Tuesday ailemooa. 
There were four detectives, who Bsked me to 
go up in a room with them. They that 
questioned me ver}' particularly relative to 
tnis affair. I stated to them what I hftvo 
already stated here; and upon my inability 
to answer all their questions, they ordered 
their carriage and asked me to direct them 
the way to Dr. Samuel Mudd^s house. I 
accord inffly went with them to Dr. Samod 
Mudd's nouse. Dr. Samuel Mudd waa not 
in tlie house. I was outside of the door, and 
saw him coming, and told him, as he entered 
the house, that the detectives had come theit 
for the purpose of ascertaining the particultn 
relative to that matter which he had spoken 
to me about, and that I had made the stiUe* 
ment to the military authorities which ha 
had made to me on Sunday, and that they 
were up there for the purpose of makinc 
special inquiry in reference to it I had 
already stated to the detectives that I left 
confident the Doctor would state the matter 
just as I had stated it to them, and would 
not and did not stay in there during that 
examination. 

Q. Can you name. the officers that went 
with you? 

A. Lieutenant Lovett, John Llord, Gkivaetai 
an Irishman, and Williams was the fourth. 

Afler their conversation witli Dr. Samud 
Mudd, I think just before they got into thor 
conveyance, they asked me if 1 could direct 
them the way to Parson Wilmer's. It was 
then nearly night I told them I certaiolv 
would, and turning to Dr. Samuel Mudd, 
who was standing outside the door, I asked 
him what was the best road to Parson Wil- 
mer's, which he told me, and also stated that 
there was a bad bridge on that way, which 
I remember very well. 

Before we got to the main road leading to 
Bryantown, these officers concluded, in con- 
sequence, it seems, of my stating to them that 
it was very little out of the way, to go back 
by Bryantown to Parson Wilmer's — to go 
that way, being a much better road, as I 
thought Nothing, to my knowledge, wm 
said by cither of those officers about Dr. 
Samuel Mudd havine denied that the two 
men had been at his house. 

Q. Did you have any conversation with 
Dr. Samuel Mudd at the church, or hear 
his conversation, as to what he knew of the 
assassination ? 

A. No, sir; I heard — 

Assistant Judge Advocate Bixoham. Yon 
need not state any thing you heard him say 
there. 

Mr. EwiNG. I think it admissible, as ei* 
planatory of the conduct of the accused 
during the very .time of the occurrence of 
the offenses charged — because, as I said b^ 
fore, one of the offenses charged is conceal* 
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t, which relates beyond that Sunday— as 
ring his frame of mind, his information, 
conduct. 

nistant Judge Advocate Bingham. If 
[>>urt please, that is not the point here, 
poeing the declaration to be that he did 
Know any thing about them ; the gentle- 
claims here to prove, on his own motion, 
ieclarations of Dr. Mudd on Sunday at 
reh. If we had introduced any declara- 
I of Dr. Mudd at that time and place, I 
it the well-known rule of law is that 
tever he said, and all that he said at 
time, is admissible on his motion ; what 
lid not ffive, he would have a right to 
; but I deny that there is any authority 
ntroducing testimony of this sort as to 
eclarations at that time about this trans- 
IL That is the question now. The 
leman read a while ago from a text that 
rbody is familiar with, which has rela- 
to the declarations of third persons not 
ee to the record. There is not one single 
In that text which he read which sustams 
position he assumes here in regard to 
matter. I desire to read the rule that 
apply in regard to the prisoner on trial 
hi8 declarations — Wharton's American 
linal Law, vol. 1., p. 358, sec. 699: *'De- 
.tions made by a prisoner in his own 
% unless part of the ret gesta^ are not 
issible for the defense. Thus, on an in- 
lent for larceny, the defendant can not 
in evidence his declarations, at the time 
le arrest, of his claims of ownership in 
property taken; and on an indictment 
ist a prisoner for having in his posses- 
coining tools, with intent to use them, 
%n not give in evidence his declaration 
I artificer, at the time he employed him 
ake such instruments, as to the purpose 
rhich he wished them made. One in- 
d for murder can not give in evidence 
>wn conversations had aflcr going half 
le from the place of murder; and so, 
when a prisoner, in conversation with a 
680, admitted the existence of a particular 
which tended strongly to establish his 
, but coupled it with an explanation 
h, if true, would exculpate him, it was 
that the accused could not show that 
ad made the same statement and expla- 
m to others." 

• it goes on all the way through. That 
le law in regard to the matter. The 
's declarations at the time he committed 
murder, being a part of the transaction, 
admissible; but after he had ffone half 
ile they were inadmissible. Here is a 
f charged with harboring, concealing, 
comforting a man, knowing him to be 
nnrderer of the President of the United 
m. What he said in connection with 
fact of his harboring and concealing 
at the 'time to these parties, he has a 
; to prore, beoaase we have broaght out 
evidence ourselves. If he said any thing 
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in addition to what we have proved, he has 
a right to bring it out. Everybody knows 
that But we have introduced no evidence 
whatever of what he said on Sunday at 
church. If we had introduced any evidence 
of that sort, I admit that, on the principles 
I have before stated, the accused would have 
a right to give in evidence all that he said 
at that time and place; but we have not 
otfered any such evidence. If he is allowed 
to introduce his declarations on Sunday 
in regard to that transaction, and all that 
he said then — because the question implies 
that the witness is to tell all he did say — 
then he is to be allowed to introduce every 
declaration he may have made from that 
Sunday to this day, to everybody, and at 
every place ; and, as I have before stated to 
the Court, on that subject, the law has 
hedged itself about so that criminals shall 
not make evidence, at their pleasure, in their 
own behalf, and adduce it in court to excul- 
pate themselves from crime. If there were 
such a rule as that, there would be an end 
to the administration of justice, provided the 
courts should give credence to sucli testi- 
mony. 

Mr. EwiNO. I wish to call the attention 
of the Court spedially to the fact that the 
declaration as to which I am now inquiring 
was made during the time of the alleged 
commission of the offense of concealment 
The offense of concealment, as charged, and 
as attempted to be sustained by the proof on 
the part of the Government, was a conceal- 
ment after the fact of the persons having been 
there, and of the route which they took ; in 
other words, a concealment afVer their de- 
parture as well as during their stay. Ac- 
cording to the theory of the prosecution, he 
was committing that offense during all the 
time, from Saturday till the following Tues- 
day; and I say his declarations at the time 
of the alleged commission of the offense are 
admissible. The declaration now inquired 
about was on Sunday, showing his knowl- 
edge and frame of mind with reference to the 
assassination, and therefore I think it ad- 
missibla I assure the Court that I do not 
wish to take up its time by pressing upon 
it irrelevant or inadmissible testimony ; and 
if I seem pertinacious, it is only because I 
think we have a right to show what is here 
offered. I ask the decision of the Court on 
the objection. 

The Commission sustained the objection 
of the Judge Advocate. 

WiTVBSS. I am acquainted with Daniel 
J. Thomaa Ilis reputation for veracity has 
been bad ever since I have known him, and 
I have known him since he was a boy. 
From my knowledge of his character for 
veracity, I would not, if he had a motive to 
misstate facts, believe him under oath. I 
consider him an insane man. 

I have seen him manifest a suflicientlv ab- 
normal condition of mind as would confer in 
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the eonrts irresponflibility for a criminal act 
He ifl not always so insane as this, however. 
There seem to have been exacerbations and 
remissions in his manifestations of insanity. 
Sometimes I have met him when he was not 
in a more disordered condition of mind than 
would indicate eccentricity. 

By ike Court. 

Q. What is tlie form of insanity nnder 
which Mr. Thomas labors 7 

A. There is no specific form that I know of, 
except at times a peculiar excitement and in- 
ability to appreciate matters and things as 
other people do. It is not dementia; it is not 
a monomania; it is not what is called aber- 
ration of mind. There are certain forms of 
insanity which exacerbate and remit, and are 
known by no specific name as any particular 
form of insanity. 

Q. Do yon think the form of insanity under 
which he is laboring would lead him to im- 
agine that he heard a conversation, for in- 
stance, that he never did hear 7 

A. I have seen him in a mood of mind 
when I would not doubt but that he would 
be so insane. 

Q. Would he fancy that he heard some- 
thing said that was not said ? 

A. Yes, sir; I have known him to labor 
nnder the most decided delusions and hallu- 
cinations. 

Q. Have you known him to narrate things 
which might have occurred, and which he 
might have heard, that to vour knowled^ 
were purely imaginary, and that he never did 
hear? 

A. Yes, sir, oftentimes. 

Q. How long have you entertained the 
opinion that Mr. Thomas was not of sound 
mind? 

A. I went to a family school in our neigh- 
borhood with Mr. Thomas when he was a 
small boy. I was his senior, perhaps, four or 
five years. There was something very ec- 
centric and amusing about him at that time, 
difi^erent from other boys, and he was a source 
of amusement in the way of eccentricity to 
his schoolmates. Seven or eight years ago, 
or perhaps longer than that, his insane 
condition of mind seemed to manifest itself 
in the estimation of almost everybody in 
our neighborhood. The common expression 
was that Dan Thomas was crazy. I have 
entertained that opinion for seven or eight 
Tears, and expressed it over and over again 
before the war. I have not known of his 
being objected to as a witness before a court 
of justice, on the ground that he was not of 
sound mind, and I have known him to testify 
under oath on one occasion. 

With respect to the reputation of Samuel 
Mudd for loyalty, from my association with 
him, I have to consider him as sympathising 
with the South. I never knew, however, of 
any disloyid or treasonable act of his, nor did 
I ever know of his harboring rebels or per- 



sons who were in sympathy with the S 
I have generally consiaered him as very 
perate in his discussions and exprei 
relative to the war. He Jias contende 
the right or legality of secession, ba( 
generally spoken temperately, never 
abusive or opprobrious epithets towaii 
heads of the Government. In saying 
he was very temperate in this recaitl, I 
add, if I may be allowed, that he waa 
much more so than many of the citise 
benighted Charles County, in Southern 1 
land. 

Q. Were there not certain local milttM 
ganixations in that neighborhood in the 
part of the war? What was their objec 

A. There was an organization at For 
bacco, the object of which, I think, 
treasonable. I think it probable, bni \ 
not satisfied of that ; that was my impn 
at the time, though it was said it was ft 
purpose of quelling insurrections, eta, ii 
neighborhood. It may have bsen m 
have regarded Dr. Samuel Mudd, for wt 
months prior to the fall of Richmond an 
surrender of the rebel army of Lee, as ti 
a very handsome prospective view o4 
downfall of the rebellion. I remembei 
ministering an oath to him last year, 
was forcibly impressed with the resped 
reverence with which he took the oath, : 
ing a decided contrast from many othe 
whom I administered the oath on that 
sion; and, so far as I know, he has a1 
the provisions of that oath. 

By Mr. Ewiko. 

I administered the oath to Dr. 8a 
Mudd, if I remember rightly, when the i 
of the people was taken relative to the ct 
of a convention to frame a new constit 
for the State of Maryland, in June or 
of last year — I do not remember — or it 
have been earlier. I was improvised b} 
of the judges as the chief judge of the 
tion that day, in the absence of the ji 
I think I administered the oath to somi 
hundred that day. From and after that 
if not before, he has spoken of the doii 
of the rebellion as being assured. 

Recalled for the Defense. — June 9. 

The Judge Advooatb. This witnei 
recalled by the defense to prove what 
rejected the other day by the Court oi 
jection — the declarations made by the 
oner. Dr. Mudd, on Sunday at churcl 
regard to the two suspicious men hf 
been at his house. Although I think 
the admission of such statement to be i 
ular, yet wishing that the Court shall 
the benefit of every thing which can pos 
aid it in arriving at a correct conclusi* 
am willing that the statements of the 
oner, made the day after these men hac 
his house, shall be heard, and taken for 
they are worth. 
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I had yerj little conTereation 
>r. Mndd at church. He remarked 
le regarded the aaeassination of the 
?Dt, to use his own expressiotii as a 
amnable act He overtook me on the 
fter church, and stated to me that two 
ooa persons had been at his house; 
ler came there on Saturdaj morning a 
vhile before daybreak; that one of 
lad a broken leg, or a broken bone in 
^, which he bandaged; that they got 
there something to eat; that they 
I laboring under some degree, or prob- 
aite a degree, of excitement — more ex- 
at than probably should necessarily 

from the injury received; that they 
ey came fVom Bryantown, and were in- 
r the way to Parson Wilmer's; that 
liere one of them called for a razor, and 

himself; I do not remember whether 
1 shaved his whiskers or moustache, 
ered somewhat, or probably materiallpr 
, his features; he did not say which it 
at had shaved himself; that he him- 

oompany with the younger one, or 
tjJler one of the two, went down the 
nward Bryantown, in search of a vehicle 
I them away from his house; that he 
ed or had fixed for them a crutch or 
B8 (I do not remember which) for the 
-lencd man ; and that they went away 
lis Douse^n horseback, in the direo- 

Parson Wilmer'a I do not think he 
what time they went 
fD I was about leaving him, he turning 
s house, I told him that I would state 
« military authorities, and see if any 
ould be made of it He told me that he 
be glad if I would, or that he particu- 
ished roe to do it; but he would much 
if I could make the arrangement for 
• be sent for, and he would give every 
ation in his power relative to the mat- 
lat, if suspicions were warrantable, he 

for his life on account of guerrillas 
rere, or might be, in the neighbor- 
was about hal^past 11 o'clock in the 
>n, and when I parted with him, 1 was 

flf^ yards of his house. 

left Dr. Samuel Mudd, I went toward 
own. I dined at his fathers house 
ky, and oo my way toward Bryantown 
led to see a patient, and it was night- 
Rnre I got to the village of Bryantown. 
]>r. Samuel Mudd had told me 1 com- 
itsd to the military authorities at Bry- 
1 next morning. 

BnrjAifix Gabdineb. 

Ft/r the DefenMB. — Jrme 5. 

B^ Mb. Ewixq. 

IT Dr. Samuel Mudd at church on the 
f afUv the assassination. I saw him 
itioD with his neighbors before the 



service commenced, which usually begins 
about 10 o'clock. 

Q. Will you state whether or not Dr. 
Samuel Mudd there mentioned any thing 
about two suspicious persons having been at 
his house on Saturday morning? 

Assistant Judge Advocate Bingham. I 
object to Dr. Mudd giving his declarations, 
what he said on Sunday mornine at church. 

Mr. EwiNO. It is like the evidence of his 
informing Dr. George Mudd of the presence 
of those suspicious j)ersons at his house, 
which the Court reAised to allow to be given 
in evidence; and which, for the reasons that 
I then very fully stated, I then thought, and 
still think, a most important item of testi- 
mony, and one most clearly admissible. 

Assistant Judge Advocate Bikoham. I 
have heretofore stated to the Court the 
ground of the objection. It is this: that it 
is the declaration of the prisoner himself, at 
a time and place about which the prosecu- 
tion has given no evidence at all ; to- wit, his 
declarations on Sunday at church. 

Mr. EwiNO. But it is during the alleged 
commission of the crime of concealment, and 
it is evidence of his having broken that si- 
lence, for which they propose to convict him 
of complicity in the crime. 

Assistant Judge Advocate Bingham. There 
is no allegation of time in the charge or speci- 
fication that is iniportant The matter of 
time becomes important by the evidence, and 
the evidence of the prosecution has not gone 
to any thing he saia or did on Sunday. 

Mr. EwiNG. But the evidence of the prose- 
cution has gone, with one witness, to the fact 
of his having, as late as Tuesday, concealed 
the fact of the presence of two suspicious 
persons at his house. 

Assistant Judge Advocate Bingham. The 
evidence has gone to Tuesday as to what hs 
said. 

Assistant Judge Advocate Bubnbtt. As 
to his misstating the fects — 

Mr. Ewnro. As to his concealing the fhet 
and denying it 

Assistant Judge Advocate Bingham. As 
to what he said ; and all he said on TuesdajF 
at that time and place of course is admissi- 
ble ; but that is not Sunday. 

The Commission sustained the objection. 

JReeaUed for ihe Defense. — June 9. 

The JuDGB Adyooatb. This witness is 
here to prove the declarations made at church 
by the prisoner. Dr. Mudd, on the Sundav 
after the assassination. The statement is al- 
lowed for the reason stated with respect to 
the testimony of the previous witness. 

By Mb. EwiNa 

I had heard on Saturday evening of the 
assassination, but it was in such a way that 
I did not believe it As I got to church on 
Sunday morning. I saw the people collected 
together in the cnurch-yaid talking in appar- 



212 



THE CONSPIRACY TRIAL. 



ently earnedt conversation. It turned out to 
be about the assassination of the President 
AlS I advanced toward the church, I happened 
to go where Dr. Samuel Mudd was. I walked 
up to where he was, and spoke to him, and 
he spoke to mei I asked him if it was a fact 
that the President had been assassinated. 
He then turned around to me from the crowd 
and said, '' Yes, such seems to be the fact; " 
and he added, '' Sir, we ought to immediately 
raise a home guard, and to hunt up all sus- 
picious persons passing tlirough our section 
of country and arrest them, 'and deliver them 
up to the proper authorities ; for there were 
two suspicious persons at my house yester- 
day morning" I paid no particular atten- 
tion to what he said about suspicious per- 
sons, because since the war commenced we 
have always had in our neighborhood de- 
serted soldiers constantly, and detectives and 
soldiers of the United States, and we could 
hardly tell who they were. 

Whether Dr. Mudd said any thing further 
about the assassination or not, I can not tell. 
Everybody was talking about it until church 
commenced, and I can not tell whether he 
said any thing more, or if what I heard was 
said by others. 

Daniel K Monbok 
For the Defenac-r-June 10. 

On Sunday, the 16th of April, I heard at 
Bryantown, from Mr. William Henry Moore, 
that the man who had assassinated the Presi- 
dent was Edwin Booth. Mr. Moore had come 
from Bryantown that morning. It was about 
10 o'clock in the morning that I heard this. 
Mr. Philip A. Lasser and Mr. Warren were 
present when Mr. Moore told me. I think 
ne said he heard it from the 8oldier& It was 
some time afterward that I heard the assas- 
sins liad been traced near Bryantown. 

I know Daniel J. Thomas by reputation. 
The neighbors generally think he is very un- 
truthful. This is not the opinion of one 
party, but of the community generally. From 
that reputation I could not believe him under 
oath. 

I approved of the efforts of the Federal 
Government in its suppression of the rebel- 
lion under the Constitution as it formerly 
stood. I did not approve of the manner in 
which slavery was abolished. In the last 
Presidential election I used my influence in 
favor of Lincoln and Johnson. 

John, F. Davis. 
Recalled for the Defente. — June 6. 

I was at Dr. Samuel Mudd's house on the 
Tuesday following the assassination of the 
President I went into the field and informed 
him that Lieutenant Lovett and a party of 
soldiers were at his house, and had come to 
see him. When I came up to the house I 
met Dr. George Mudd. Dr. Samuel Mudd 



met Dr. George Mudd just at the end of his 
kitchen. 

Q. State what Dr. George Mudd told Dr. 
Samuel Mudd. 

Assistant Judge Advocate Bimohail I ob- 
ject to the question. 

Mr. EwiNO. May it please the Court, oo« 
of those four officers who testified, oontni' 
dieting the others, it is true, stated that Dr. 
Samuel Mudd. on that visit, denied that there 
had been any persons at his house on Satai^ 
day morning. We have proved, in a round- 
about sort of a way, owing to the objectioiie 
that were made, (but still it is prored,) that 
Dr. Samuel Mudd informed Dr. George Mudd, 
on Sunday, that there were two euapicioaa 
persons at his house on Saturday morniDgi 
and requested him to communicate the US^ 
to the military authorities, and have him sent 
for, if necessary, to give further information oa 
the subject. One, or perhaps more, of thoM 
persons who went with Lieutenant Loveil 
spoke of the fact of Dr. George Mudd havinc 
a short conversation with Dr. Samuel Mudd 
outside the door, before Dr. Samuel Mudd 
saw the officer and the detectives. I wish to 
prove by this witness that Dr. George Mudd*8 
whole conversation with Dr. Samuel Mudd 
was, that, in pursuance of the informatkm 
which Dr. Samuel Mudd had given him oa 
Sunday, and of his request, he had comma* 
nicated the facta that Dr. Samuel Modi 
stated to him to this officer and the dete<^ 
tives, and that they had come for the purpoee 
of questioning him upon the subject The 
purpose of this evidence is twofold : first, to 
show that Dr. Samuel Mudd knew that these 
parties had been acquainted by Dr. George 
Mudd with the circumstance of those two 
suspicious persons having been at Dr. Samuel 
Mudd's house on Saturday morning, for the 
purpose of showing that he could not, after 
that, as a rational man, have gone into the 
room and denied that there were two persons 
in his house on Saturday morning ; second, 
to show that the conversation woe not one 
that was in any manner objectionable, bat, 
on the contrary, in strict pursuance of Uie 
request of Dr. Samuel Mudd, and that that 
was all there was of it It is true, it is a 
conversation of Dr. George Mudd with the 
accused. I do not wish to prove any thing 
the accused said; I wish to prove merely 
what Dr. George Mudd statea to him, to 
show the information he had as to the pa^ 
pose of this visit, and as to the knowledge 
of the visitors with reference to those per* I 
sons, before he entered the room to have hii 
conversation with them. 

Assistant Judge Advocate Bingham. The 
witness is asked to state what a third person 
told the prisoner at the bar, and that I object 
to as utterly incompetent 

The Commission sustained the objectio|i. 

Witness. Dr. Samuel Mudd did not betiaj 
the least unwillingness to go to the house to 
see the officer, or manifest any alarm. 



DEFSNSS OF BAKUEL A. KUDD. 



218 



JOHV F. Hakdt. 

For the Defence, — May 29. 

ByVLtL. Ewnfo. 

I live in Charles County, about two miles 
and a half from Bryantown. I was with Dr. 
Samuel Mudd on Friday, a week after the 
assassination of the President ; we dined to- 
gether at his father'a While there a mes- 
senger came for Dr. Samuel Mudd to go 
to nis house. I went with him, and met 
there Lieutenant Lovett in Dr. Mudd's yard. 
Dr. Mudd introduced Lieutenant Lovett to 
me. When we got into the house, Dr. Mudd 
told the Lieutenant that there was a boot 
there, and asked him if he wanted it Lieu- 
lenant Lovett said he did. No inquiry had 
been addressed to him about the boot, or 
any thing said in my hearing about it before 
that Dr. Mudd's wife said that she had 
found the boot under the bed, in dusting up 
the room a day or two after the men left 

Bjf AasisTAinr Judob Adtooatb Bubnbtt. 

There was no word said about searching 
the house before Dr. Mudd spoke of the 
boot When we got to the house, I counted 
twenty-eight horses belonging to the soldiers. 
[ do not know what hfui occurred in the 
bouse before we got there. I think it was 
Mr. Davis who sent for Dr. Mudd while at 
his ikther*& 

By Mb. Ewimg. 

Dr. Mudd himself gave the boot to the 
officer. I dp not think Dr. Mudd had any 
conversation with anybody before the fact of 
the boot being there was mentioned to the 
oiBoer. 

Jane Hbbold 

ReeaJtUd for the Defense, — June 9. 

By Mb. Ewinow 

I live on Eishth Street, east, in this city, 
not a hundred yards firom the Navy Yard 

Ste, and about a quarter of a mile from 
B Navy Yard bridge. I have lived there 
eighteen years. It is not on the direct route 
ftoxa Uie city to the bridge, but it is on one 
that is very much used. 

I am not ac<mainted with the prisoner, 
Dr. Samuel A. Mudd; I never heard him 
spoken of in our house, nor by my brother. 

Mb& Mabt E. Nblson. 

For the Drfenee, — Jtme 9. 

By Mb. Ewixa 

David E. Herold, one of the accused, is 
my brother. I never heard him speak of 
Dc Samuel A. Mudd, and never heard the 
name mentioned in the family until his 



, Rev. Chables H. Stonestreet. 
Reealledfor the Defenee. — June 10. 
By Mb. Ewino. 

In the year 1850, I was tlie President of 
Frederick College, in Frederick City, Mary- 
land, and the accused, Samuel A. Mudd, 
was a pupil there. I have recently seen the 
book, kept by myself, in whiih his name is 
entered. At the close of 1850, in December, 
I think, I was transferred to Georgetown 
College, and I am under the impression that 
he was there when I left 

At Frederick College we had one princi- 
pal vacation, commencing in July and con- 
tinuing during Aueust; other vacations were 
only ^r a few days, during which those 
pupils that resided at a distance of a hun- 
dred miles or so firom College did not go 
home. 

Croee-examined by AssiSTAifT Judge Advocate 

BuroHAM. 

There were no holidays in the fall, and 
only a few days recess at Christmaa 1 can 
not say certainly that Dr. Mudd was tliere 
in December. It was the rule not to go 
away during the temporary vacation, and 
pupils could not go without the authority of 
the President 

L. A. GOBBIOHT. 

For the Defense, — June 10. 

By Mb. Ewiko. 

I am telegraphic correspondent of the As- 
sociated Presa I was at Ford's Theater on 
the night of Uie 14th of April, af^r the 
assassination of the President, and heard 
some persons say positively that it was J. 
Wilkes Booth who was the assassin, while 
others said they knew J. Wilkes Booth, and 
that the man who jumped upon the stage 
and made his exit differed somewhat in ap- 
pearance from Booth. So far as I could 
ascertain, there did not seem to be any cer- 
tainty at that time, and I was not thoroughly 
satisfied in my own mind that night as to 
who was the assassin. 

Oroea-examined by Assistant Judob Advocate 

BiNOHAlL 

I was not perfectly satisfied that night 
that it was J. Wilkes Booth who had killed 
the President It was telegraphed over the 
countnr that he was the assassm, but not by 
me; I could tell by whom, if necessary. 
After I saw the official bulletin the next 
morning, I came to the conclusion that J. 
Wilkes Booth was the man. 

Jajibs Judsoh Jabbob. 

For the Defense. — June 7. 

I live in Prince Geoi^e's County. I am 
usually called Judson «iarboe. I and my 
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brother, William Jarboe, are the only adults 
of that name in Prince George'a County. I 
do not know and never saw Dr. Samuel 
Mudd before hie arrest I saw Mr& Surratt 
some time in April, since her arrest; I had 
not seen her before that for two or three 
years. I have never been at her house on 
H Street, nor have I ever met her daughter 
at any house in Washington. 

I have known Mr. £vans for several 
years; he used to live in my neighborhood, 
and attend a Methodist Church there ; I used 
to see him passing. I have not seen him 
for a year or two, certainly, till two or three 
weeks before my arrest I was standing at 
the corner of Ninth and Streets, wnen 
Mr. Evans passed by me, walking. I had 
not seen him before, I think, for a year or 
two. 

Cross-examined by Assistant Judob Adyooatb 

Bingham. 

I know John H. Surratt, but have not 
met him very often. I met him on Seventh 
Street^ in this city, I believe, some time in 
March last It was at the restaurant nearly 
opposite Odd Fellows Hall. There were 
several gentlemen with Surratt I just spoke 
to him, passed the time of day, and passed 
on. I do not know the persons who were 
with him. I do not know John Wilkes 
Booth. I have seen David £. Herold; I 
recognize him among the prisoners. He 
was not with Surratt when I saw him at 
the restaurant I have not, to my knowl- 
edge, met Surratt since. Before that I passed 
Surratt on the road some time last fall ; he 
was riding alone. 

I was arrested on the 15th of April. I 
do not know that I have been charged with 
any disloyal conduct down in Maryland, 
jior do I know for what I was arrested. On 
the night I was arrested, I was asked some 
questions by Major Wooster, at Fort Baker, 
I think. He asked me about a man by the 
name of Boyle, and if I had not harbored 
him. I told him I had not Boyle, he said, 
was charged with assassination and horse- 
stealing. I think he said Boyle had killed 
a Captain Watkins. 

I knew Boyle when he was a boy, but I 
have not seen him for four years. I know 
he was not harbored on my premises. 

Q. How have you stood yourself in rela- 
tion to this rebellion since it broke out? 

A. I do not exactly understand you. 

Q. Have you made any declarations against 
the Government of your country since this 
rebellion broke out ? 

A. No, sir. 

Q. Have you joined in any glorification 
down in Prince George's County, Maryland, 
over rebel victories? 

A. No, sir. 

Q. Have you wished for the success of the 
rebellion? 



A. 0, no, sir; I oould not expect that 

Q. Did you want it, whether you expected 
it or not ? Did vou want this rebellion — this 
Southern Confederacy, if yon please — to trir 
umph? 

Mr. EwiVG. I will state to the witnen 
that he has the privilege of deoliniDg to an- 
swer. I do not care about interfering ftirClMr 
than that What I called him to, waa ob« 
single question of fact 

Assistan t J udge Advocate Bingham. I have 
already stated to the witness that if he thinka 
his answer to any question will oriuioale 
him, he can say so, and decline to anawei; 

The Judge Advocatb. I do not think a 
mere wish is such criminality aa ahonld ba 
protected from expoeurei 

Mr. £wiNG. I think this a species of ui* 
quisition, which counsel ought not to indolfs 
in. 

The JuDGB Adyooatb. Loyalty ia a q«w- 
tion of feeling and conviction, aa well aa of 
action. 

Assistant Judge Advocate Bingham. If the 
witness thinks it will criminate him to make 
a full and complete answer, he can b^J^m^ 
If he does not think it will criminate hiiDi 
he must answer the question. 

Witness. I hardly know what would 
criminate me here. 

Q. I should like to know whether it ia your 
opinion that the Southern Coniederation ww 
criminal or not? 

A. I do not know much about it 

Q. Have you not expressed yourself that . 
it was all right? 

A. What was all right? 

Q. The Southern Confederacy and the re- 
bellion ? 

A. I do not think that I did. 

Q. Did you not think that? 

A. I think a good many thinga 

Q. State whether you made an assault upoa 
a man at the election about four years ago, 
and what you did to him. 

A. Are you going to try me for that? 

Q. No ; but I ask you the question ? 

A. I have been tried for that same offense 
twice. 

Q. State whether you made an attadc, 
about four years ago, at the time of the elae- 
tion, on a Union man down there, and killed 
him. 

A. There was a pretty smart attack madi 
upon me. 

Q. What became of the man ? 

A. It would be very hard for me to tell 
now. 

Q. Was he killed or not at the time? 

A. I understood that he was. 

Q. Do you not know who did it? 

A. No, I do not know exactly who did it 

Q. Do you know whether you had a hand 
in killing him? 

A. I do not know. I have answered all 
the questions so oflen that — 
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answer that question or let 
on say you can not answer 
ninating yourself, you need 

iswered that several timea 

not answered me ^et 
swered these questions before 

have been asked these ques- 
over. 
:ill him, or did somebody else 

t tell you whether some one 

lave a hand in it? 

s it that this man was killed? 
>od that he was killed at the 

>t know the man was killed ? 
here? 

B the man's name that was 



dge Advocate Bingham. I 
Dn an answer. If you do not 
you need not answer. It is 
decline or do so. 

?y Mr. Ewino. 

any statement you wish to 

to the difficulty about which 

locate has been questioning 

lave any thing to say to the 

not know. If the Judge 
' all the particulars about 

ge Advocate Bingham. I do 
owing any more. You have 
rer, as is your right 
lave answered these questions 
B been tried for that thing by 

What was the result? 

ge Advocate Bingham. You 

was acQuitted. 

dge Aavocate BiNaBAM.. I 

t. 

You have been going into the 

T he was tried or not, and I 

estion in what court he was 

ge Advocate Bingham. The 

made an issue with me. I 

on. 

The witness can state in what 

ied. 

Ige Advocate Bingham. He 

lere. I did not ask him in 

kvas tried. lie chose not to 

tions, and that was all. 

If the Court please, I think 

•f the cross-examination of 

s been most extraordinary, 

'itness, badgering him wiUi 



questions, and snapping him up when ha 
started to answer, and undertakins to present 
to the Court the impression from bis answers 
that he was a felon, and then not allowing 
the witness to state that he was tried for the 
offense alleged against him, in a high court 
of the country, and was acquitted. That is 
not fair. And, more than that, the gentle- 
man is certainly wrong. He drew out of the 
witness, on cross-examination, the fact that 
he was tried. Now, I want to know where 
he was tried. I want to know whether there 
was a solemn inauiry into it; and whether 
he was tried in a high court 

Assistant Judge Advocate Bingham. 
Whether I badger^ the witness or the wit- 
ness badgered me and justice both, is a ques- 
tion that will appear by the record. The 
point I make is, that I never asked this wii> 
uess a question whether he was tried. 

Mr. EwiNO. You drew it out 

Assistant Judge Advocate Bingham. I did 
not draw it out of him. What I tried to 
draw out of him was legitimate; but as the 
gentleman chooses to arraign me here — 

Mr. Ewino. I take that back. 

Assistant Judse Advocate Bingham. I am 
glad of it Holding myself as the humblest 
man here, I beg leave to say, in vindication 
of my conduct, that there is not a law book 
on evidence fit to be brought into a court of 
justice, which does not say that I had the 
right to ask him whether he had been guiltv 
of murder ; and I am not going to let this 
witness go away from this court with the 
impression that I have invaded any right of 
his. I had a right to ask him whether he 
was guilty of murder, and he had a right, as 
I told him, to ref^ise to answer it if he saw 
fit Now, what I say to the Court is, thai 
he never answered my questions. 

Mr. EwiNG. You dianot ask him whether 
he was guilty of murder. 

Assistant Judge Advocate Bivoham. J 
asked him wheUier he killed a man, and 
whether he had any thing to do with it 

Mr. EwiNG. That is not necessarily mur- 
der. 

Assistant Judge Advocate Binoham. If I 
may ask whether he was guilty of murder, I 
may ask him whether he Killed a man. 

Mr. EwiKG. You did not ask him whether 
he had committed murder. 

Assistant Judge Advocate Bingham. The 
greater includes the les& 

Mr. EwiNG. But you asked the less. 

Assistant Judge Advocate Bingham. What 
I say is that the law authorized me to ask 
squarely whether he was guilty of murder, 
and he is not to go out of court with the 
impression that I have invaded any rights of 
hi& I n^ver asked him about any trials. 
He did not answer mv questiona lie had a 
right not to answer them, but I never asked 
him about trials at all. He never stated 
whether he had killed the man; he did not 
even state whether he had a hand in killing 
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the man, and ne would not tell me whether 
the man was killed at all or not Now, in 
that stage of the case, upon that record, the 

Sentleman proposes to prove hy PbltoI evi- 
ence what appears on record. The man 
has not admitted yet that anybody was killed; 
and if nobody was killed, how could he be 
tried? Then, in the next place, if he was 
tried, how are you going to prove it by pa- 
rol ? We hare not the benefit of any testi- 
mony on the subject The truth is, I do the 
witness the justice to say that he has not an- 
swered my question at all. He has not stated 
tnat the man was killed ; he has stated that 
he understood he was killed. He would 
not state that he himself had a hand in it, 
and he would not state that he knows the 
man's name. That is the way it stands, and 
I object to any thine further about it 

Mr. EwiNG. He nas stated that he was 
tried, and I now ask him in what court? 

Assistant Judee Advocate BnroHAjf. I did 
not ask him if he was tried. 

Mr. EwiNo. He stated that he was tried, 
and now I ask simply, in what court ? I do 
not ask the result of the investigation. . 

Assistant Judge Advocate Bingham. If 
there was nobody killed, there was nobody 
hurt, I reckon. 

Q. In what court were you tried ? 

A. In Prince George's Counter Court 

Q. Were you, during last spnng, winter, or 
fttll. in any house on H Street, in the city 
X)f Washington? 

A. I do not recollect I do not think I was 
in any house on H Street, though. 

Q. Have you any acquaintances living on 
H Street? 

A. No, sir, none at all, that I know of 

Q. Have you any acquaintances living on 
H Street, between Sixth and Seventh? 

A. I do not think I have. 

Q. Do you know in what part of the city 
Mrs. Surratt lives? 

A. I do not I never saw her house in 
my life. I do not know any thing about 
Mrs. Surratt's residence. 

Bi/ Assistant Judgb Adyooatb Bikoham. 

Q. You say you were tried in a court 
What were you tried for ? 

No answer. 

Q. Do you know what you were tried 
for? 

A. I suppose I was tried for what you 
stated awhile aeo. 

As8i8tant Judge Advocate Bingham. No, 
sir ; I did not state it at all. 

Witness. You said I killed a man. 

ABsistant Judge Advocate Bingham. No, 
I did not 

Witness. You asked me if I did not 

Assistant Judge Advocate Bingham. I 
asked you if you did, and you did not answer 
the question. Now I ask you for what you 
were tried? 

A. I was tried in that case. 



Q. What were you tried for? Were you 
tried for murder? 

A. Well, if I understand the case aright^ I 
do not think — 

Q. Were you charged in that case with the 
murder of a Union man? 

A. I do not know whether he was a Unioa 
man or not 

Q. Was he called a Union man ? 

A. That I do not know. 

Q. But you were tried for murder 

No answer. 

Q. In what county ? 

A. Prince George's. 

Q. When? 

A. I do not recollect exactly when it waa. 

Q. Since this rebellion broke out? 

A. Yes, I think it was somewhere alxMil 
the first of the war. 

Henbt Bubdbk. 

For the Defense. — June, 8. 

By Mb. Dostbb. 

I know Marcus P. Norton, who taatiflii 
here to-day. His general reputation for v^ 
racity in Troy, New York, is very bad, and I 
would not believe him uhder oath. | 

Croee-examined by the Judge Adyoqatl 

I live in Troy, and hold some valoaUi 
patents for the manufacture of horseahoiib 
etc. I have had 1^1 controversies aboil 
these patents, and Mr. Norton waa engmd 
as counsel by one of the parties opposed td 
me in those suits. I have not formed my 
opinion of him from his conduct in condno^ 
ing those suits ; I did not know him prior to 
his engaging in those controversies. Wbea 
I say that Mr. Norton is not to be believed 
under oath, I think I am expressing what. 
the people of Troy generally think. I derived 
my knowledge of his character from testi- 
mony taken to impeach him in a case tried 
in Troy. 

By Assistant Judge Advocate Binohail 

A large array of witnesses were called, most 
of whom I knew, to impeach Mr. Norton 
1 did not hear the witnesses testify, but I have 
seen them. 

By Mb. Dostbr. 

It is the general opinion of the people of 
Troy that Mr. Norton is not to be believed 



D. W. MiDDLETON. 

For the Drfense. — June 6. 

I am clerk of the Supreme Court of the 
United States. Mr. Marcus P. Norton I^ 
gued a motion in the Supreme Court in tht 
case of Willie Hamieton v. John /S^'n/Anp, 
et aL, on the 3d of March; 1864. 

[The entiy from the coart recordi was read by the wit* 
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JiTDOB A. B. Olik. friends, continued through a series of years, 

T* jt T\ r T ft under the influence of excited legal contro- 

Far the Defense.^-Jun4 9. ^,^^.^ j^ ^j^j^^ ^^j^ ^j^^^ ^^3 involved 

By Mr. Doster. against him, afford to your mind some ez- 

«ded in the city of Troy, New York, P>«nation of *!« reputation which you say 

^Z^n^^-^JI''" l\^i W±?. P '"'Mr. D08T.R. I object to that question, 
ty, two years ago. I knew Marcus P. ,^^ j j,„y^j^r^ I ^[gh ^ get at the 
n, a lawyer of that city. Judging by 




Lis testimony under oath. ""^ f*'^ testimony of Mr iJurden. It is not 

uw I.WM111WUJ «u**« V 1,**. material to the issue what Mr. Burden said. 

89-examined by the Judge Advocate. The Judge Advocate. It is not an im- 
peachment of Mr. Burden ; it is an explanar 

opioion I express has been formed tion. 

the speech of those who have been Mr. Dosteb. It is evidently brought here 

It into contact with him; generally to contradict and invalidate the testimony of 

18 against whom he has been employed Mr. Burden. There can be no other object 

insel or attorney, or parties litigating The Judge Adyooats. I can not take the 

:eiit suits that be had been connected opinion of Judge Olin without the privilege 

of looking at the foundation for that opitiion, 

State whether you have knowledge of and the question is directed but to that ob- 

ct that that particular class of suits, ject 

>ly more than others, excites bitter per- The Commission overruled the objection, 

animosity ? Witness. Yes, undoubtedly it would. Mr. 

All the knowledge I have of them Burden is a man of wealth, high social posl- 

r arises since the commencement of my tion, and many friends, and he usually speaks 

here as a judge of this District I had his mind freely. 

raly refused to take employment in that Mr. Norton s reputation, I believe, was 

>f caaes, though I had opportunity to very questionable before he had any contro- 

and I had very little knowledge of those versy or connection with Mr. Burden. Mr. 

versies, except incidentally, until I came Norton is not considered one of the leading 

irhere appeals are frequently brought lawyers of Troy, and is not classed among 

the Commissioner of Patents to the lawyers of any considerable attainments, as 

of which I am a member, and I have far as I know. He is, I understand, an in- 

Doueh of them to know that they are genious and excellent mechanic, and is prob- 

as hitter as any controversies in law ably very efficient in cases of the description 

have any knowledge of. in which he is usually employed. 

ULre not the parties and counsel in these Mr. Ewing, by the consent of the Judge 

extremely censorious in the tone of Advocate, presented the following agreement 

rsation about each other? entered into between him and the Judge 

I have seen instances of that kind. Advocate: 

now Mr. Burden, of Troy, very well. ** It is admitted bv the prosecution that 

[arcus P. Norton has been employed as John F. Watson, Jonn R Richardson, and 

si in opposition to him in patent cases. Thomas B. Smith, loyal citizens, will testify 

arden is a very wealthy man. He has that they are acquainted with the reputation 

leveral very warmly contested suita of Daniel J. Thomas where he lives, and 

f them is known all over the country — that it is bad; and that, from their knowl- 

lit in reference to the spike machine, edge of it, they would not believe him on 

vention for making hook-headed spikes, oath. And, further, that John R. Richard- 

iontro versy with Corning & Co. has son above named will testify that Daniel J. 

pending now before Chancellor Wal- Thomas (the witness for the prosecution) 

for ten or twelve years, taking testi- made the statement on the 1st of June ^the 

in reference to the damages that he National Fast Day,^ as sworn to bv William 

ned. I believe he has not got through J. Watson before tlie Court this day. And 

it He has had several other very the prosecution agree that this statement be 

\y contested suits of the same kind. put upon record, and received and weighed 

Would not the conversation of a man by the Court as though said witnesses had 

fortune and influence, and that of his actually so testified before it" 
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TESTIMONY IN REBUTTAL 






John F. Haedt. 
J^ the Pro*ecution.~-Jun6 8. 

I lire about two and a half or three miles 
from Dr. Mndd, the prisoner at the bar. On 
Saturday ereniog, the day after the assassin- 
ation, just before sundown, I saw Dr. Mudd 
within a few hundred yards of my house. 
He said that there was terrible news; that 
the President and Mr. Seward and his son 
had been assassinated the evening before. 
Something was said in that connection about 
Boyle (the man who is said to have killed 
Captain Watkins) assassinating Mr. Seward. 
I remember that Booth's name was men- 
tioned in the same connection, and I asked 
him if it was the man who had been down 
there, and was represented as Booth. His 
reply was that he did not know whether it 
was that man or some of his brothers; he 
understood that he had some brothera That 
ended the conversation, except that he said 
it was one of the most terrible calamities that 
could have befallen the country at this time. 

Q. Did you say that it was understood or 
said that Booth was the assassin of the 
President? 

A. Tliere was some such remark as that 
made, but I do not exactly remember the 
remark. 

He said nothing to me in that conversa- 
tion about two strangers having called at his 
houHe, and remaining there all day. 

Wlieii 1 aHked if it was Booth that had 
been down there, I referred to the stranger 
that I had seen at church some time before 
last Christmas, perhaps in November, whose 
name I was told was Booth. I saw him 
outside the church; I do not know whether 
he went into church. I saw him at the same 
place some time afterward, and asked if it 
WIS the same man, and the answer was 
"Yes." I do not remember whether Dr. 
Mudd was there on either occasion. 

Cross-examined by Mr. Ewino. 

I do not think I asked Dr. Mudd what 
was the news; he told me there was bad 
news in the country. He said that he had 
been to Bryantown and got the news there 
I had not heard a word of it before. Dr. 
Mudd seemed to be in earnest when he 
spoke of this bein^ a terrible calamity, and 
I do honestly thmk he felt the sorrow 
he expressed. The conversation took place 
about two hundred yards from my door, and 
my house is two and a half miles walking 
distance, or three miles horseback, from Dr. 
Mudd's. Dr. Mudd came to see me about 
some rail lumber, about which I had spoken 
to him some time early in the winter; they 
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were some chestnut-trees, which Dr. Vni^ 
had ordered me to fell and cut up into i^b 
for him. 

I can not recall the dates on which I wdtf 
Booth in the county. I da not rememte 
any dates at all. I think the two viaita wcpi^ 
about a month apart^ i>erhaM a Iittl« nunr 
or lees, and the first visit I think maat hmtw 
been some time in November. It striket niA 
that Booth's visits were before ChristmaflL r 
saw him twice on his second visit; on Suh^ 
day at church, and on Monday evening ^ 
met him riding by himself on the road Indr 
ing straight to Horsehead. ''^ 

when Ih. Mudd mentioned the nevi ki; 
had got at Bryantown, he seemed to lii 
somewhat excited, but not more so than tlw ; 
people of the county generally when' thev' 
first heard it When I first heard it, I oodir 
hardly believe it I could hardly expraa mf 
feelings when I heard it; I felt rerysiaffaltt 
He seemed to feel sincerely sorxy. I <fo not 
think he staid ten minutea 

From the position in which we wen, \f 
could not notice whether anv one rode wA \ 
him along the main road; there waa s 
bunch of pines on an elevated spot, }MtL^ 
above where we were standing, from whiek'' 
the road goes, and then makes a turn, so tiuC 
I could not see. I heard of no one bdnf ' 
with him. 

I know where Esquire George Gardiner 
lives very well ; he is the gentleman that ii 
8aid to have sold a horse to Booth. It it 
the nearer road from Bryantown to Esquire 
Gardiner's to go by Dr. Mudd's house, wnicli. 
is a little off the main road, than to go by 
the main road. 

By Assistant Judge Advocate Bingham. 

Dr. Mudd did not tell me how or fron 
whom he had obtained the information that 
the President had been assassinated the 
evening before; he simply said he had heaid 
it at Bryantown. 

Francis R Farrbll. 

For the Prosecution, — June 8. 

I live near Bryantown, and am very well 
acquainted with Dr. Samuel A. Mudd. He 
came to my house on Easter Saturday even- 
ing last, the day following the assassinatios 
of the President, as near as I can judge, be- 
tween 4 and 5 o'clocl:. My house is about 
midway between Dr. Mudd's and Bryantown; 
he came from the road leading to Bryantowa, 
and turned into the road that leads to my 
house. I do not know whether he wa« 
coming from Bryantown, and did not lean 
it from his conversation. 
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Q, While he was at your house, was the 
HMsiDation of the President a subiect of 
nversation between him and yourself? 
A. Yes, sir, he told it there. 
Bir. EwiNO. I object 
riie JuDOB Adyooatk The gentleman 
iecta to our giving the statements of Dr. 
add in evidence, I suppose. 
ICr. EwiKQ. I object to it on the ground 
It ii is not rebutting evidence. 
rhe JuDGB Advocati. I could offer it on 
aiher and distinct ground ; that it is, so far 
we UDderstand it, a confession on the part 
the prisoner — ^which is at all times com- 
jtnt evidence— and that it has come to our 
ovrledge since the commencement of this 
U| and since the close of our testimony 
tiiia point On that ground alone, I think 
» Court, in the exercise of a sound dis- 
stion, would allow it to be introduced ; but 
iiink also it is strictly rebutting testimony 
fcred for the defense. 

Mr. Ewixo. I will state to the Court that, 
ihia testimony is admitted, it will be indis- 
naable to the rights of the accused to have 
m or more witnesses from that neighbor- 
ijod who have not alreadv been subpenaed. 
The Commission overruled the objection. 
Winrsas. Mr. Hardy and myself were in 
e house when Dr. Mudd came there, and 
r. ilardy went out and had some talk with 
e IXoctor; I do not know what Directly 
ber he went out, he called out to me that 
m President was assassinated, and also Sew- 
i} jLnd his son, I think. Then I called out 
where Dr. Mudd and Mr. Hardy were, and 
ked if it was so; I understood the Doctor 
aay it was. 

I asked the question who assassinated the 
resident, and the Doctor replied and said, 
^ man dv the name of Booth." Mr. Hardy 
Jtn asked him if it was the Booth that was 
»wn there last fall The Doctor said that 
i did not know whether it was or not ; that 
ere were three or four men* of the name 
' Booth, and he did not know whether it 
as that one or not; he said that if it was 
lat one, he knew him. Th|tt was all he 
about it^ ezceptinff that he said he 
rery sorry that this thing had occurred — 
BTT •orry. 

Ue did not give any particulars ef the 
eassination. and made no allusion to two 
eu having oeen at his house that mornine 
id during the day. I do n't think he staid 
rcr fiftsen minutea I can not sav which 
aj he tamed when he got on to the main 
mm! aflcr he left; neither did I see from 
hich way he came when he turned into 
IS lane leading to my house. 

Cfrou-examined by Ma. Ewino. 



It was Mr. John F. Hardy that was in my 
case when Dr. Mudd came. Dr. Mudd 
lid that he thought at this time that the 
iliiog of ^e President was the worst thing 



that could have happened That was the 
only reason he gave why he was sorry, ac- 
cording to my recollection. He said it would 
make it a great deal worse for the country ; 
I am not certain, but I think he said it 
would be a great deal worse than while the 
war was going on. From his appearance, I 
think he was entirely in earnest in express- 
ing his sorrow for the crime. 

I do not know whether any one was with 
Dr. Mudd on the main road; I can not see 
any part of it from my house, but there 
was no one with him in the road lead- 
ing down to my house, after he left tlie main 
road. 

Dr. Mudd came to see Mr. Harder about 
gettine some rail timber, so he said; but 
he did not get any ; Mr. Hardy had let Mr. 
Sylvester Mudd have the timber. I can not 
be sure about the time when Dr. Mudd came 
there ; it was cloudy and I could not see the 
sun; it might have been as late as 5 o'clock; 
it seemed a short time after he left till it 
was dark, not more than a couple of hours, 
any how. 

Jacob Shavob. 

FcT the ProseeuHon, — June 12. 

Since the summer of 1858, I have known 
Marcus F. Norton quite intimately. We 
have both lived in Troy. He has been em- 
ployed by the firm of Charles Eddy & Co., 
of which I am a member, for six years, as 
patent lawyer. He has had, and is still 
getting, practice in Troy. I know that his 
reputation, as a man of integrity and truth, 
is good there; and fVom my knowledge of 
his reputation, his conduct, and character, I 
would fully believe him under oath. In the 
early part of 1863, an attempt was made to 
impeach Mr. Norton's credibility as a wit- 
ness, but it was unsuccessful, and it was so 
regarded by the public and by myself. 

Cross-examined by Ms. Dostbb. 

Mr. Norton's reputation for veracity among 
the business men of Troy generally is good. 
I do know that an unsuccessful attempt to 
impeach him was made; but 1 do not know 
that eighty men in Troy swore that he could 
not be believed ; others in Troy know that, 
as you yourself know. 

We employed Mr. Norton in the Stanley 
case, and in a number of others; we have 
more or less every year. In an individual 
case of my own, I employed another lawyer, 
and Mr. Norton was a witness. It was an 
important case, and it was in this case that 
an attempt was made to impeach Mr. Nor- 
ton's testimony. 

Q. And if this man's testimony had been 
successfully impeached, you would have lost 
the case, would you not ? 

Assistant Jucige Advocate Bingham ob- 
jected to the question, and it was waived 
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Willis Hamistox. 

I\>r th€ Prosecution. — June 12. 

I reside in Troy, and have known Marcus 
P. Norton for nine or ten years, intimately 
for six. His reputation for truth and intes- 
rity^ as iar as my knowledge extends, is good, 
and I would believe bim under oath or not 
He was engaged in two patent cases for me, 
and is extensively employed in patent cases 
io the United States Courts. 

Cross-examined by Mb. Dostbb. 

Mr. Norton is not employed as a witness 
in my individual case; he is my lawyer. 
There is considerable money involved in iL 

Hon. Hokatio Knra 

For the Prosecution. — June 12. 

I reside in Washington City, and have 
been an Assistant Postmaster-General and 
Poetmaste^Oeneral. While living here, I 
have made the acquaintance of Marcus P. 
Norton, of Troy ; I have known him quite 
intimately for eight or ten years. Before I 
left the Department I saw him very fre- 
quently, once or twice a year, perhaps ofl- 
ener ; but since I left the department 1 have 
had business with him, and have seen him 
oftener, and known more of him, than be- 
fore. I have always regarded him as scru- 
Eulously honest and correct So far as his 
ufliness with me is concerned, I never dealt 
with a more truth fill man, or one more par- 
ticular to keep his engagements; and from 
my knowledge of him and his character, I 
would most unhesitatingly and fully believe 
him under oath. 

Cross-examined by Ma. Dostbr. 

I have never lived in Troy, and do not 
know Mr. Norton's reputation there. I know 
nothing of his reputation for veracity except 
as I came in contact with him here. My 
business with him was in reference to patent 
post-rating and canceling stamps. I know 
nothing of him beyond that here, but I knew 
him quite intimately. I never heard any 
one here speak otherwise than favorably of 
him. I never heard that his character for 
veracity was impeached until the present 
time. 

By the Judgb Adyocatb. 

I saw Mr. Norton frequently in March 
last; I used to meet him nearly every day 
while he was here last winter. 

Q. State whether or not, in any of those 
conversations, he mentioned to you the sin- 
gular manner in which some person had 
called at his room, asking for Booth. 

Mr. Dostbb. 1 object to that question, 
because it is not material to the point in 
issue. Besides, it has not been brought out 
on the cross-examination. 

The JuuGB Advocate. It is entirely com- 



petent for me to corroborate the atateiMi 
which Mr. Norton made before the a«i 
sination of the President, and before tlu 
had arisen any possible motive for the fab 
cation of this testimony, to show that A 
statement was substanUally the same, aa l 
as it went, as that which he has now omi 
before the Court in regard to the call i 
prisoner, Mudd, made at his room, atljj 
for Booth. I think it is competent to k 
tain him, assisted as he has been by tes 
mony for the defense. 
The Commission overroled the objection 
WiTNBSs. I recollect perfectly Uiat I 
mentioned at the time that some person h^ 
come into the room very abruptly, so ram 
so as to alarm his sister-in-law, who was 
an adjoining room; 1 do not remember i 
whom he said the person inquired. I ths 
he told me this some time in March, bal 
can not state positively, nor can I atate ib 
cisely when this entrance was mada 

By Mb. Bosteb. 

Mr. Norton did not, that I remember, n 
tion his having overheard a conveiaac 
between Booth and Atzerodt while he *^ 
there; he first alluded to it in a letter 
wrote to me on the 15th of May. 

By Assistant Judge Adtooatb Bubxi^ 

Q. [Submitting to the witness a letter.^ 
that the letter to which you refer 7 
A. It is. It was received bv me, I p 




signed " Marcus P. Norton." 

Mr. Dostbb. I object to the reading of 
the k'tter. 

Assistant Judge Advocate Bubnett. (T« 
the witness.] Head the passage of it whick 
relates to the matter of which you are DOf 
speaking. 

Witness. It ia: " I believe Johnson w« 
poisoned on the evening of March 3d, orthi 
morning of March 4th, last I know of 
Home things which took place at the N** 
tional Hotel last winter, between Booth »i 
strangers to me, which, since the death of 
our good President, have thrown me into 
alarm and suspicion, and about which I wil 
talk with you when I see you." 

By Mb. Dostbb. 

I think that is the first intimation I]>M 
of it ; I do not remember Mr. Norton's Dii 
tioning that conversation to me before. \ 
met him nearly every day last winter. 



By Mb. Ewiyo. 



Mr. Norton was here at the inauguration 
I procured tickets for him and his frieii 
to go into the Capitol, and my impreaw 
is that he did not leave the city until a* 
eral days afterward. I know that I saw kii 
after the inauguration, because he spoke a 






TESTIMONY CONCBBIONa MICHAEL LATTQHLIK. 



221 



^i-atefal to me for having procured 
Kret^ for him. I should say it was 
^^ time of the inauenration, thoneh 
ft o means of fixing the date, that Mr. 
rm. entioned to me the fact of a per- 
* Dg his roonL It was the abrupt 
M the person that excited his sns- 
3^ vid it alarmed his sister very much. 
^ ^ said she was unwilling to remain 
•<^in alone after that ^ 

'^ remember his stating the time, but 
« circumstance occurred just about 
.« he told me, because I was in free 
^« with him nearly every day while 
<re. I do not remember that he 
iny description of the man, or that 
ned his inquiring after anybody ; I 
.e told me that he followed the man. 
n^csted the man to go up stairs, but in- 
)f tbat he went down stairs, and he fol- 
tiini; he did not say how far, whether 
to the office or not I do not remember 
ler Mr. Norton spoke of having any 
ersation with the man, but my impres- 
18 that he said the man made some ex- 
for his abrupt entrance. 

William Whbblsr. 

^ For the ProsseuHoTL^-June 9. 

By the JuDOB Adyooatb. 

bive known Marcos P. Norton intimately 
twelve or fifteen years; I knew him flrst 
ehool in Vermont, and subsequently at 
^ New York. From my long personal 
laintance with him, I am enabled to state 



that his reputation as a man of truth and in- 
tegritv is good, and from this knowledge of 
his character I would have no hesitation in 
believing him under oath. 

Cross-examined 6y Ma. Doster. 

I know by rumor only of one or two oases 
of attempted impeachment of Mr. Norton, 
but they were failures. Mr. Norton has a 
large business at Troy, and is employed by 
first-class houses. 

SlLA3 H. HODGBS. 

For the Prosecution, — June 9. 

I reside in Washington, and hold the ap- 
pointment of examiner-in-chief in the Patent 
Office. I resided for twenty years at Rutland, 
Vt I have known Marcus P. Norton for at 
least eleven yeara Some years ago Mr. Nor- 
ton moved to Troy, and I do not know how 
he stands there so well as I do at Rutland. 
Until within the last two or three years I 
never heard any thing against his reputatioD| 
and what I have heara has grown out of liti- 
^tions in which he has been engaged. Out- 
side of these litigations, I never neard his 
veracity questioned. 

Cross-examined by Mb. Dostbb. ' 

I do not know that I can recall any inci- 
dents in which I have heard any person speak 
of Mr. Marcus Norton as a man aistinguished 
for veracity. It is about five years since I 
left Rutland, and I have known him per- 
sonally ever since. 
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William Wallacb. 

jPbr the Protieution. — May 9. 

the 17th of April, I arrested the pris- 
O'Laughlin, at the house of a family 
I Bailey, on High Street, Baltimore. 
was not his boaraing-house. I asked 
'hj he was there instead of at his board- 
»ii8e; he said that when he arrived in 
m Saturday he was told that the officers 
een looking for htm. and that he went 
to a fHend of his on Saturday and Sun- 
ffht When he was arrested, he seemed 
lerstand what it was for, and did not 
\y qncationa about it 

Orcu-examined by Mb. Cox. 

>id the brother-in-law of the prisoner 
>r you or go fbr you to arrest him ? 



Assistant Judge Advocate Bingham ob- 
jected to the question. The brother-in-law 
is not the prisoner. The proposition is to 
show a declaration of the prisoner on his 
own motion, and at another time and place; 
it is the declaration of a third person, and I 
object 

Mr. Cox. The object is to show that the 
prisoner voluntary surrendered himself by 
sending for the officer. The evidence offered 
on the part of the proseoution was designed 
to show that O'Lau^hlin was avoiding the 
arrest In cross-examination, I desire to show 
that the arrest was made at the instance of 
the brother-in-law; and I propose to follow 
that hereafter, by proof tnat the prisoner 
himself sent his broth er-in-law to communi- 
cate his whereabouts to the officer. I think 
that is legitimate on cross-examination. 
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AsBistant Judge Advocate Binohim. It is 
not croB»-ezami nation; it is new matter al- 
together. We have not offered anv evidence 
of what the prisoner said to his brother-in- 
law; this witness's testimony was as to what 
the prisoner said to him. 

Mr. Cox. It if not the declaration of 
A fact that I offer, but of an act done by 
the brother-in-law, on which the officer 
acted. 

The Commission overruled the objection. 

Witness. I am well acquainted with Mr. 
Maulsby. He was recommended to me on 
Sunday evening as a good Union man, one in 
whom I could put implicit confidence. lie 
knew I was looking for O'Laughlin. I told 
him I wished him to assist me in getting him. 
He said he would do all he could to assist me. 
On Monday morning he came and told me 
that, if I would go with him, he thought he 
could find O'Laughlin, and I went with him 
to the house where we found him. 

O'Laughlin, I think, said that when he eot 
to bis brother-in-law's house, on Saturday 
afternoon, he heard that the detectives had 
been there. He said he knew nothing of 
the assassination whatever, and could account 
for his whereabouts during all the time of his 
stay in Washington by the parties who were 
with him. 

Masshal Jambs L. McPhail. 
For the Prosecution, — May 22. 

Michael O'Laughlin, the prisoner, came 
into our lines about the time of the battles 
of Antictam and South Mountain. He came 
in at Martinsburg, I think, about September, 
18G3. He stated to me that he had taken 
the oath of allegiance at Martinsburg. I 
found in the records of my office, this morn- 
ing, the oath of allegiance of one Michael 
O'Laughlin, dated Baltimore, June 16, 1863, 
and signed Michael OLaughliii, and is, I be- 
lieve, in the handwriting of the prisoner. I 
have seen a great deal of his handwriting 
within the last two or three weeks, and have 
no doubt the signature is his. 

When O'Laughlin was first brought to my 
office, he stated that he had not reported; he 
afterward sent for me to correct that error, 
and to say that he had reported at Martins- 
burg when he came into Our lines, and had 
there taken the oath of allegiance. 

By the Court. 

I only know of O'Laughlin being in the 
rebel Rervice from his own declarations. Mr. 
O'Langlilin's family have resided in Balti- 
more as long as I can remember. [ have 
known them, I suppose, for thirty years. 

Mrs. Mary Van Tine. 

For the Prosecution, — May 15. 

I reside at No. 420 D Street, in this city, 
and keep rooms to rent I see two gentle- 



men here [pointing to the aocased, Michid 
O'Laughlin and Mmnel Arnold] who bad 
rooms at my house. I am not positive, bat 
1 think it was on the 10th of February last 
they came. John Wilkes Booth came very 
often to see the prisoners, O'Laughlin aid 
Arnold, but did not, as a general thing, la- 
main very long. I was told oy Amc^d, wfaci 
I inquired, that the gentleman's name wis 
John Wilkes Booth. M>metime8 Booth woaJd 
call when they were out; sometimes be callel 
two or three times before they returned. B^ 
generally appeared very anxious for their !•• 
turn. Son^times, when he found them oo^ 
he requested, that if they returned before he 
called again, that they would oome to tht 
stable. Or he sometimes left a note, ffAog 
into their room to write it Booth, who fi^ 
quently came in a carriage, would sometina 
inquire for one, sometimes the other, b^ 
I think he more frequently inquired % 
O'Laughlin. The only arms I ever saw is 
their rooms was a pistol; this I saw oi^f 
once. 

[ Photograph of Booth ezhlMtod to the wltows.] 

. 1 recognize that as a likeness of Booth, M 
I should not call it a good one. I think biiri 
a better looking man than this is. The hH 
time Booth played here, about the 18th <V 
20th of Marcn last, when he played /V«Mn^ 
I expressed a desire to see him, and Me 
O'Laughlin gave me complimentary tieketa'' 

A man used sometimes to call to see thcajf 
and 1 think he passed one night with thei^ 
by his leaving the room very early one mm* 
ing. I never heard his name. Ue was Dflf 
what you would call a gentleman in appe8^ 
ance, but a very respectable-looking mechaoia 
His skin was hardened like that of a mn 
who had been exposed to the weather, and 
he had sandy whiskers. I do not see hin 
among the prisoners. 

Arnold and O'Laughlin said they were is 
the oil business, but thev did not sav tksl 
thev were connected with Booth in it L«tr 
ters occasionally came for them, but not ft 
great many. The letters were sometimes ai* 
dressed to one, sometimes to the other. A^ 
nold and O'Laughlin left my house, I thin^ 
on the Monday following the Satui>]ay oi 
which Booth played at the Uieater; aborf 
the 20th of March. 

Cross-examined by Mr. Cox. 

I think these gentlemen had been at wA 
house two or three weeks when they ssil 
they were in the oil business. When thflf. 
left, I understood they were soin2 to Penni^l* 
vania. Nothing was said by tliein at t^ 
time about having abandoned the oil boa- 
ness. They did not stay a great deal in tlidr 
room, and they were sometimes out all nij;hL 
1 can not say whether Mr. lV>oth's riaiti |, 
were more frequent during February of 
March. He was a constant visitor. I Dtref 
heard any of their conversations. 
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BiLLT WiLUAMB (colored.) 

J^or the Prosecution, — May 15. 

>w the prisoner, Mr. 0*Laughlin, and 
Hr. Arnold by sight 
Carch last I was going by Barnam's 
rhen Hr. J. Wilkes Booth, the actor, 
>wn the steps and asked me if I would 
o letters for him. He told me there 
e for O'Laughlin, and the other he 
ras to take to the number tliat was on 
lid not tell me who it was for. There 
x>]ored fellow with me, and I asked 
look at it and see what it was, as I 
>t read writing. He told me one was 
O'Laughlin, and the other was for Ar- 
[ took one to Mr. (XLaughlin at the 
ve Theater, and one I carried to Mr. 
As I was in a hurry, I gave it to a 

was at the door, and she said she 
end it up to him. I saw O'Laushlin 
tieater, and gave him his letter uiera 
'Mr. O'Laughlin, here is a letter Mr. 
:ave to me," and I handed it to him. 
/OX. I must obiect to the whole of 
dence of the delivexj of this note to 
blin, and I desire, if the objection is 
«!, that it be struck out of the record. 
f UD08 Adyooatb. If the Court please, 
aply goin^ to establish the intimacy 

1 men, their close personal relations 
ch other, as evidenced by their cor- 
ence; and I think, in that point of 
is clearly competent. We have pre- 
hem as visiting each other constantly. 

I are following them to Baltimore, and 
; them as corresponding with each 
instantly. Both facts so to establish 
Aacv which is in accordance with the 
>!* the prosecution, which is, that they 
onspirators. We do not offer the con- 
' the letter; simply the fact of their 
mding with each other. 
/OJL I object to any evidence of the 
Booth himself. The act of sending 
4> an individual, no matter what may 
contents of thsit note, would be no 
ft against that individual, unless the 
I were accepted and acted upon by 
The mere fact of intimacy alone is an 
t ftet on the part of the accused, and 
« is not evidence, I think^ of a con- 
I therefore object to it, m the first 
\M an act of Booth to which the de- 
is not a party at all. He could not 
^ving a letter from Booth. The act 
▼in|; a letter was an entirely innocent 
olnect, furthermore, that even if it 
% show intimacy, it does not tend to 
be guilt of the party of the charge 
ide against him. 
C!ourt overruled the objection. 

Oross-examimd by Mr. Cox. 

nk it was in March that I took the 
becMse I heard Tom Johnson say it 
ifoh. I nerer took much notice of 



the months. It might have been the middle 
of March or toward the end. Mr. 0' Laugh- 
lin's letter I took round to the Holliday 
Street Theater; it was in the afternoon, and 
I found him in the dress-circle: I know Mr. 
O'Laughlin right smart 

Orosi-examined by Mb. Ewnro. 

When Mr. Booth gave me the letters, he 
said that one was to eo up to Fayette Street, 
above Hart, and I asked a lady at tlie door, 
and she read the direction to me. I asked 
Mr. Booth how his mother was, and he said 
very well; and he said he was going away 
to New York at half-past 3 o'clock. 

John Hipman. 

For the Prosecution. — May 18. 
[Sabmitting to the wltneM a telesraphic diapatch.] 

I have seen that dispatch before. It reads : 

WAHKXiroTOSf, March 13, 1864. 
To M aLaughlin, Esq,, No. 57 North Exeter 
Street^ Baltimore^ McL 
]>on't fear. to neglect your business. You 
had better come at once. 

[Signed] J. BOOTH. 



[The original of tho foregoins diayateh waa offbred in oTi- 
dence.l 

This dispatch was sent by telegraph fVom 
this city to 0' Laughlin, March 13, 1865. We 
used the old printed forms of the year before, 
which accounts for the date beine 1864. I 
knew J. Wilkes Booth, and saw him write 
that message. 

Cross-examined by Mb. Cox. 

Q. Can you say whether this is a qaestioa 
or a command, "Don't you fear to n^lecl 
your business ? " 

Assistant Judge Advocate Bikohim ob* 
jected to the question. The writing must be 
its own interpreter. 

The Commission sustained the objection* 

Edward C. Stbwabt. 

For the Proseeution.-^May 18. 

I am a telejgraph operator at the Metro- 
politan Hotel in tnis city. 

I A t«l«craphlcdiapateh waahandodto tha witneat.] 

I sent this dispatch myself over the wires 
to Baltimore; it is: 

WAfHTHOTOV, March t7, UM. 

To M. a Laughlin^ Esa., 57 North Exeter 
Street, Baltimore^ Md, 
Get word to Sam. Come on, with or with- 
out him, Wednesday morning. We sell that 
day sure. Don't fail. 

J. WILKES BOOTH. 

[Tha diipatch waa oflbr«d in aTidenca.] 

1 did not know the man who gave it to 
me; he wrote it and asked me to send it I 
think I should know him if I were to 
his photograph. 
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IThe photoRraph of Booth ihown to the wiinm.] 

That is the gentleman who sent it The 
true diUe of the telegram is March 27, 1865, 
not 1864. 

Cross-examined by Mr. Cox. 

This paper does not show that the dis- 
patch was sent last March, it is dated 1864, 
out that was because we used last year's 
blanks. 1 remember sending this very mes- 
sage this year; it was given to me by the 
gentleman whose photograph has been shown 
to me. 

By the Court. 

I have been an operator at the Metropolitan 
Hotel about ten months. I was not there in 
March, 1864. 

Samuel Streett. 
For the Prosecution — May 15. 

I have known the prisoner, Michael O'- 
Laughlin, from his youth. About the 1st of 
April last, I saw him in this city, conversing 
witli John Wilkes Booth. They were con- 
ferring together in a confidential manner on 
the stoop of a house, on the right-hand side 
of the avenue going toward the Treasury 
Department; I So not know what house it 
was. There were three of them in company ; 
Booth appeared to be the speaker of the 
party, and tlie third person was an attentive 
listener. I addressed O'Laughlin first, having 
known him more familiarly than I did Booth. 

O'Laughlin called me to one side, and told 
me that Booth was busily engaged with his 
friend, or was talking privately. They were 
conversing in a low tone. The third ()arty, 
as near as I remember, had curly hair; he 
had on a slouch hat, and Hcenied to be in a 
stooping position, as though talking to Booth 
in a low tone, or attentively listening to 
Booth's conversation. [Looking at the pris- 
oner&3 ^ ca>> >^ot swear that the man is 
here. 

Cross-examined by Mr. Cox. 

The house at which I saw Booth and 
O'Laughlin conversing was, I believe, on the 
avenue between Ninth and Eleventh Streets; 
I am not certain about the date, but I think 
it was nigh on to April. When O'Laughlin 
made the remark that Booth was engaged 
with his friend, it is likely that 1 asked 
O'Laughlin to propose to Mr. Booth to take a 
drink, nnd O'Laughlin's remark, that Booth 
was engaged with a friend, might have been 
in reply to my invitation. 

Bernard T. Earlt. 

For the Prosecution. — May 15. 

I am acquainted with the prisoner, O'- 
Laughlin, and slightly with Mr. Arnold. I 
came down to this city from Baltimore on the 
Thursday before the assassination — the night 
of the illumination — with Mr. O'Laughlm; 



there were four of us in company. Mr. A^ 
nold was not, to my knowledge, on the cam 
When we arrived in this city, O'Laughlin 
asked me to walk with him as far as the Nft^. 
tioiial Hotel. lie did not take a room there. 
I do not know that he made inquiries fot 
Booth at the desk, nor did I see him astoca- 
atine with Booth. We stopped that nidht Mt 
the Metropolitan Hotel. On Friday 1 was 
with O'Laughlin tlie greater part of the day. 
When we got up, we went down and took 
breakfast at Welch's (Welcker'a) on the ave- 
nue. After that, all four of us came up the 
avenue in company. When passing the Ni^ 
tional Hotel, about 9 o'clock, I think, I 
stopped to go back to the water-closet Wlien 
I came out, Mr. Henderson, one of the com- 
pany, was sitting down. As I was goin^ oot| 
ne called me back, and told me to wait for 
O'Laughlin, who was gone np stairs to see 
Booth. We waited, I jud^, about thre^ 
quarters of an hour, but as lie did not come 
down, we went out without him. In about 
an hour after that, when we were at a res- 
taurant on the avenue, between Third and 
Foui^and-a-half Streets, O'Laughlin came in.- 

O'Laughlin, Henderson, and myself had 
supper at Welch's, and the last time I aav 
O'Laughlin that night was at a restaiiraDt, 
going out with Mr. Fuller. It was pretty 
late, but whether it was before or after the 
assassination I can not say. O'Laoehlis 
had been there for supper. We had oeui 
drinking considerably. The name of the 
present proprietor of the restaurant, I belierflb 
IS Lichau. 1 think, though I would not be 
certain, that O'Laughlin remained there uotO 
after the assassination. However, I distinctly 
remember seeing him go out in company 
with Mr. Fuller. Mr. Fuller used to be 
employed by O'Laughlin's brother in thii 
city. 

O'Laughlin returned to Baltimore with me 
next day, Saturday, by the 3 or half-past 3 [, 
o'clock afternoon train. After we arrived in 
Baltimore, on going down to his house, we |i^ 
met his brother-in-law on the way. He 
told Mr. O'Laughlin that there had been 
parties there that morning looking for him. 
O'Laughlin went into the house, and asked 
me if i would remain there for awhile; after |)^ 
that he invited me to come in. I went in, 
and sat in the parlor, while he went up stain 
to see his mother; he remained a few min- 
utes, and then came down and said he wai 
not going to stay home that night I can not 
say that he appeared to manifest any excivt- 
ment, except when he heard that there weif 
parties after him because of his known inti- 
macy with Booth, having been acquainted 
with him, and in the habit of going with him, 
and from being supposed to be connected 
with him in the oil business 

Cross-examined by Mr. Cox. 

I came down to Washington with Mt 
Henderson, who is, I believe, a Lieutenant ii 
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nited States nKty, Edward Marphy, 
^blin, and myself. I was invited down 
. Henderson. He came to the store 
ne that afternoon, and asked me to 
down, with the intention of having a 
ime, and to see the illumination. I 
ICr. Murphy say that he invited them. 
Laughlin came to the store with Mr. 
rsoD, and Henderson invited me to go 
with them. We slept at the Metro- 

1 Hotel on Thursday night Hender- 
mith, and myself slept together in a 
ledded room, and O'Laughlin, whose 
came last as we signed our names, 
room to himself. It was on the same 
18 that on which we slept, and the 

or third door from our room. It was 

2 o'clock on Friday morning when we 

bed In the morning I ranped at 
ghlin's door; I peeped m at the key- 
ind saw that he was in the room and 

and I woke him up. 

not know for what purpose 0' Laugh- 
led to see Booth. After waiting, I sap- 
iree-quarters of an hour at the National 
during which time we had some cards 
t by a card- writer, we sent up some 
to Mr. Booth^ room for O'Laughlin, 
e might take it as a hint, and come 
for we were tired of waiting. The 
nrere returned with the message that 
vas nobody in the room. We left the 
inth the clerk at the desk. O'Laugh- 
k a stroll round the city with us, and 
>ur of us had dinner at Welch's ; I do 
ow the hour; it was between 12 and 2. 
inner we took another stroll. Whether 
fhlin was with me or not I can not 
We had been drinking pretty freely, 
i& Between 4 and 5 O Laughlin went 
le to a friend's house to pay a visit to 
I was not well acquainted with the 

and I asked him to go with me to 
le place. The lady invited us to din- 
)he took our hats, and we had to stay. 
&d a second dinner there, and lefl, I 
(e, about 6 o'clock. We returned to- 
to the Lichau House, and were found 
}j Murphy and Henderson. We staid 
until aoout 7 or 8, and then went to 
*B and had supper. We were there 
the procession of the Navy Yard men 

up the avenue. That was perhaps 
tD 8 and 9 o'clock. After that I went 

3 the Lichau House, and sat there until 
t to bed. (y Laughlin was there the 
irt of the evening. I was there when 
■d of the assassination. It was, I be- 
»bout 10 o'clock when I saw O' Laugh- 
out with Mr. Fuller, but I could not 
tiether I saw him there when the news 
>r not Mr. Henderson was in the bar- 

1 believe, but Mr. Murphy had left us 
! avenue previous to that 

en we came down on Thursday, it was 
tention to go back on Friday ; at leasC 
entood to. I guess it was the liquor 

15 



we had aboard that kept n& We did start 
to return by the Ho clock Saturday morning 
train. We went as far as the depot, and Mr. 
Henderson got the tickets. O'Laughlin 
wanted to go, and I said to Mr. HeodersoUi 
"If you press Mike, he will stay until the 
afternoon. ' So we all concluded to stay 
until the next train, at 3 o'clock in the after- 
noon. 

Q. During this visit did you see any thing 
in Mr. O'Laughlin that betrayed a knowledge 
of any thing desperate which was to take 
place ? 

Assistant Judge Advocate Bingham object- 
ing to the question, it was varied as fol- 
lows : 

Q. IXuring this visit, state what his conduct 
was. 

A. His conduct was the same as I usually 
saw him— jovial «nd jolly as any of the rest 
of the crowd. 

Q. In good spirits ? 

A. Yes, sir ; ne was particularly so coming 
down in the cars with us that Thursday even- 
ing. 

Q. No nervousness ? 

A. No, sir. 

When O'Laughlin got to Baltimore and 
went to his house, he went up stairs, I sup- 
pose, to see his mother. On returning he said 
he would not stay at home that niffht The 
remark he made was, that he would not like 
to be arrested in the house ; that it would be 
the death of his mother. I told O'Laughlin 
that I thought it best for him to stay at home 
until the parties who were looking for him 
came again ; but he said no, it would be the 
death of his mother if he was taken in the 
house. 

Re-examined hy the Judos Advooatb. 

We, all four of us, returned to the Metro- 
politan Hotel between 1 and 2 o'clock, I sup- 
pose, when we went to bed ; that is, on Friday 
morning. After having supper on the Thurs- 
day eveniuKi we went to see the illumination, 
and walked a considerable distance up the 
avenue. After returning, we went, at the 
invitation of Mr. Henderson, to the Canter- 
bury ^sic Hall. O'Laughlin was not sep- 
arated from us during that night 

James B. Hbndbbsok. 

For the ProseeuiiofL — May 15. 

I am acquainted with the prisoner, Mr. 
O'Laughlin. I saw him in this city on 
Thursday and Friday, the 13th and 14th of 
April. I do not know whether he visited J. 
Wilkes Booth on either of those days, but he 
told me on Friday that he was to see him 
that morning. 

Orou-examined hy Mr. Cox. 

He only told me he was to see Booth, but 
did not say what for. I can not tell exaoUy 
whethar ba aaVd \ia Viaii an «ck%2^B*fi!b«^>i. 
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I have seen that man with the black 
moustache before, [[pointing to the accused, 
Michael 0' Laugh! m.] I saw him on tlie 
13th of April, the night before the assassina- 
tion, at the house of the Secretary of War. 
I saw him pass in the door, and take a po- 
sition on one side of the hall I asked him 
what his business was, and he asked me 
where the Secretary was, and I told him he 
was standing on the steps. He said nothing 
farther, but remained there some minutes, 
until finally I requested him to go out He 
followed me out as far as the gate on the 
left-hand side of the house, and that was 
the last I saw of him. He did not ask for 
any one else besides the Secretary, nor did 
he explain why he was there. At first I 
supposed he was intoxicated, but I found 
out, after having some conversation with 
him, that he was not 

General Grant was in the parlor. He 
and the Secretary were being serenaded. 
0*Laugh1in could see General Grant from 
his position. He did not inquire for any 
one out the Secretary, and after I pointed 
him out he did not go to him, and did not 
tell me what his business was. 1 did not 
see him go away from the house; there was 
such a crowd there. That was, I presume, 
about half-past 10 o'clock. 

Cross-examined by Mb. Cox. 

That was the first time I ever saw this 
man, and I did not see him again until I 
saw him on the Monitor as a prisoner, on 
the day on which Booth's body was taken 
away from the vessel. I can not be sure as 
to the exact time when I first saw the man ; 
the fireworks commenced at about 9 o'clock, 
and Jasted about an hour and a half, and it 
was after they were over. He was dressed 
in a suit of black; dress-coat, vest and 
pants, and his hat, which was a black slouch 
nat, I think, he had in his hand. The 
hall was very well lit up ; the parlor, where 
General Grant was sitting, was also lit up, 
and I was directly in front of him %hen I 
addressed him. 

He was inside of the door, about ten feet, 
standing next to the library door. He was 
about five feet four inches in higbt When 
1 saw him on the Monitor he stood up, but 1 
had an indistinct view of him there, as it 
was dark. I thought the man was intoxi- 
cated, from the way he came into the house. 
I inquired, before I went to him, of differ- 
ent members of the family, if they knew 
him. Finding they did not know him, I 
addressed him, and requested him to go out, 
which he did, going after me. There were 
a ^ood many people about The Secretary 
of iVar and Major Knox were on the door- 
stepe, and this man had got behind them. 
I£e badj I thinkj the same moustache and 



beard that he has now: I see no chann 
with the exception of that caused by the 
want of shaving. 

Major Kilbubn Kvox. 
For the Prosecution — May 16. 

I was at the house of the Secretarr of 
War, in this city, on the evening of the ISA 
of April last, and saw there a man whom I 
recognize among the prisoners. There he is, 

[^pointing to the accused, Michael 0*Laarik- 
in.] I left the War Department at lO 
o'clock, after the illumination there wai 
over, and walked up to the Secretary's honsi 
There was a band playing at the house, aad 
on the steps were General Grant, Mra Oimiit, 
the Secretary, General Barnes and his wilM^ 
Mr. Knapp and his wife, Miss Luc/ Stai- 
ton, and two or three small children. I mi 
standing on the upper steps, talking to Mil 
Grant and the General. Some fireworb 
were being set off in the square opposite, 
and I stepped down a little to allow the 
children to see them. I got down on tht 
step, I think, next to the last one, leaning 
against the railing, and this man [O'Langf 
lin] came up to me, after I had been then 
ten minutes probably, and said, " Is Stantoi 
in V Said I, " I suppose you mean the 
Secretary r He said, *' Yes.^' I think In 
made the remark, " I am a lawyer in town; 
I know him very well" I was under Ihs 
impression he was under the influence of 
liquor. 1 told him I did not think he oonU 
see him then, and he walked to the other 
side of the steps, and stood there probaUy 
five minutes. I still staid there, I suppose^ 
for about five minutes, and he walked over 
to me and said, " Is Mr. Stanton in ?" and 
then said, " Excuse me, I thought you were 
the officer on duty here." Said I, '•'There J* 
no officer on duty here." He then walked 
on to the other side of the steps, and walked 
inside of the hall, the alcove, and stood ob 
the inside step. 1 saw him standing there, 
and I walked over to Mr. David StanlOB 
and said, " Do you know that man ?" He 
said he did not I said to him, " He save he 
knows the Secretary very well, but he ie 
under the- influence of liquor, and you hid 
better bring him out" Mr. David Stantdn 
walked up to him, talked to him a few mo> 
ments, and then took hint down the stepd 
He went off, and I did not notice him again. 
He did not say any thin^ about General 
Grant By that time, I thmk, the General 
had gone into the parlor. 

I think the Secretary stood on the stepe 
outside, and this man stood behind the Sec- 
retary, and from where he stood he could 
see into the parlor. On the left-hand side 
of the hall, going in, is the library ; on the 
other side is the parlor door. He stood on 
the side next to the library, and in that posi* 
tion he could have looked into the parks, 
and teen who was in there, through the door 



TSSTIMONT OONOKSinira XIGHAEI, o'LAUaHLIN. 



227 



whole house was lighted up, and I feel 
ty certain that the prisoner, O'Laughlin, 
e man I saw. 

Orou-^x€anined by Mr. Cox. 

do not recollect whether it was moon- 
t or dark that evening. There was a 
t crowd round the Secretary's house, and 
B np to the steps. I did not notice the 
I antU he walked up on the steps and 
C6 to me, and after he went out ajnin I 
him no more. I did not go inside the 
while he was there. Secretary Stanton 
on the left-hand side of the steps, talk- 
to lira. Grant, and the man went up on 
righi-hand side past them, and went in 
took a place on the left-hand side. He 
on a hiack slouch hat, a black frock- 
, and black pants; as to his vest I can 
sfty. That was while the fireworks were 
g on. I had never seen the man before. 
ire seen him once since in this prison; I 
9 here a week ago last Sunday for the 
me of identifying him. 

Mr. Jobh C. Hattbr. 

JFbr the Proseeution. — May 16. 

reeogntie that man, sitting back there, 
nting to the prisoner, O'Laughlin.] He 
he man I saw at Secretary Stanton's 
le at about 9 o'clock, or after, on the 
it of the illumination, the 13th of April 
was standing on the steps looking at the 
nination, and this man [O'Laughlin] 
roMhed me, and asked me if General 
Hi waa in. I told him he was. He said 
iriflhed to see him. Said I, " This is no 
Mon for you to see him. If you wish 
ee him, step out on the pavement, or on 
■lODe where the carriage stops, and you 
him." That was all that occurred 



ireen us. He did not attempt to eo into 
Ikkmcl When he spoke to me, he left 
ftepe and walked away toward the tree- 
, talking as he went, but I did not under^ 
^ what he was saying. He seemed to 
«! over something, and came back ; then 
talked off, and f did not see him anpr 
e The house was illuminated, and it 
pnUj light outside, too. 

OroMM'€xamined by Mr. Cox. 

am a aergeant in the AdyutantrGeneral's 
ioei at the War Department, on duty at 



the Secretary's room. To my knowledge I 
had never seen the man before that evening. 
The next time I saw him was last Sunday 
week, in prison, in this building. I >same 
down here with Major Eckert and Major 
Knox. I did not know what I was comins 
for; but when I was inside the room, and 
looking round, I saw that man, and I 
thought to myself, " I see the object of my 
coming down. 

The first time I saw him it was very light, 
and he had on a dark suit of clothes, with a 
heavy moustache, black, and an imperial, 
and the way I took so much notice of him 
was, while I was speaking to him he i^as 
standing a little lower down, and I was 
looking right in his face. 

He wore a dark slouch hat, a little low, 
and dark dres8^K>at and dark pantaloona I 
should judee him to be about five feet four 
or five incnes. There was a crowd about 
the house, come to serenade the Secretary; 
four or five bands were there. 'The Secre- 
tary was in the parlor with General Grant; 
they had not come out then ; there was no- 
body on the steps but me. Both doors were 
open, the front door and another door like 
the front entry, and the gas was fhlly lit all 
around. 

Marcus P. Norton. 

FtMT the Proeeeuiion, — June 3. 

From about the 10th of January until 
about the 10th of March^ I was stopping at 
the National Hotel in this city. I knew J. 
Wilkes Booth, having seen him several times 
at the theater. I saw the prisoners, Geom 
A. Atzerodt and Michael O'Laughlin^ at the 
National Hotel prior to the inauguration of 
President Lincoln, in company with Booth. 
I saw Atzerodt twice, and O'Laughlin four 
or five timet, I believe, in oonvertation with 
him. 

Crosi-examined by Mr. Cox. 

When I saw O'Lauehlin talking with Booth 
at the National Hotel, he was in the presence 
of other people, and in the hall, but there 
was no one else in company with them. I 
heard no portion of the oonveraation. It 
waa during the two months I was there, bat 
I can not ^x the precise date. 

Bee also testimony of 

Mareas P. Norton page 177 

Saton O. Homer «* 284 
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BbRVABD J. ElRLT. 

Recalled for the Defense, — May 25. 

By Mr. Cox 

W« left Baltimore on Thuradaj, the 13th 
of April, by the half-past 3 o'clock train, and 
arrived here about half-past 5. After leaving 
the cars, we went alone the avenue to a 
restaurant kept by Lichau, I think it is 
called Rullman's Hotel We remained there 
but a short time. Mr. Henderson went into 
the barber's shop to get shaved; while he 
was in there, Mr. O'Laughlin asked me to 
walk dpwn as far as the National Hotel with 
him. I did so; when there, he walked up 
to the desk and inquhred for some person, 
and told me to wait; he would detain me 
only a few minutes. I told him that I did 
not like to wait; that I did not want to miss 
the rest of the party. He said he would 
not detain me more than ten or fifteen 
minutes, and left me standing in the front 
door. He then went in, and returned again 
in from three to five minutes. Henderson 
had not got through with his shaving by the 
time we got back. We all four then walked 
up the avenue, I guess as far as Eleventh 
Street; then returned, and went into Welch's 
dining-saloon for supper. This saloon is 
over Wall & Stevens'. We left there about 
half-past 7, and returned to Rullman's Hotel, 
and proceeded from there down as far as the 
corner of Third Street, where O'Laughlin 
and Murphy left Henderson and me, saying 
they were going around to see Mr. Hoffman, 
who was sick, and who lived on B Street 
They returned in ten or fifteen minutes with 
Mr. Daniel Lough ran. All five of us then 
started up the avenue to see the illumina- 
tion. About Seventh Street, one of the party 
complained of having sore feet, and said he 
would not go any further. Seeing a notice 
of the Canterbury Music Hall peribrmances, 
we all went there, and got in about at the end 
of the first piece. It was then getting on 
for 9 o'clock. We remained there till 10 
o'clock, when we proceeded to the Metropoli- 
tan Hotel, and from there down to Lichau's 
or Rullman's Hotel, reaching there about 
half-past 10. O'Laughlin was with us all 
the time. We remained at the hotel about 
an hour, I suppose. As we were there on 
the steps, Mr. Grillet passed by with a lady, 
and spoke to Mr. O'Laughlin. We left there 
with Mr. Giles, one of the men of the house, 
and went down as far as Second Street I 
believe Mr. O'Laughlin is acquainted at the 
saloons on the corner of B Street and Second 



There was a dance or some thing going on slightly for about four years, and intimately 
there. He took the lead over there and we\toT vVi^ \«ubI l^vi months. 



followed bim. One of the party boodit 
tickets to go back into the ball. Wemd 
not stay there more than about an hour; we 
got tired of the affair and came oat We 
then went up the avenue, stopped at several 

C' laces, and went into the Metropolitan Hotel, 
etween I and 2 o'clock. We went out 
again for about five minutes, and returned at 
about the hour of 2, when we went ap stain 
to bed. Mr. O'Laughlin was with ns all 
that night 

I do not know where Mr. Stanton's resi- 
dence is; but I know the situation of the 
Treasury Building. 

Q. Mr. Stanton's house is six squaree 
north of that, and one square east; I ask 
you if it is possible that Mr. 0*Lan^1ta 
could have been at Mr. Stanton's at 9 
o'clock, or at any time between that and 11 
o'clock. 

Assistant Judge Advocate Bixoham olh 
jected to the question, and it was waired. 

Witness. On Friday night, O'Lao^lia 
was in Rullman's Hotel from about BVfner 
time until he went out with Mr. Fuller. Ws 
had supper at Welch's at about 8 o'elod^ 
and 1 suppose we staid there ftom about 
three-quarters of an hour to an hour. Frooi 
Welch's we went to Rullman's. Whether 
Mr. O'Laughlin went out with Mr. Fuller 
before or after the assassination 1 can not 
say, but I distinctly remember his going out 
with him. 

Mr. O'Laughlin had on a dahlia coat— 
something of a frock — a double-breasted vest, 
and pantaloons of the same material— -« 
Scotch plaid, purple and green. I made 
these things for him. 

Cross-examined by Assistant Judos Adtociti 

Bingham. 

On Friday evening, about 10 o'clock, I 
suppose, we were all under the influence of 
liquor. We might have drank as many 
as ten times; it was mostly ale, though, that 
Mr. O'Laughlin and myself drank. I hardly 
ever saw him drink liquor. I was not 
separated from O'Laughlin until he wentoet 
from Rullman's Hotel. That was about 10 
o'clock, or a little after. I next saw him 
again on Saturday morning. Rullman'l 
Hotel is between Third and Four-and-arhiJf 
Streets. 

By Mr. Cox. 

I have very seldom, if ever, seen O'Lauffl^ 
lin drink whisky. 1 have never seen bio 
intoxicated but twice. I have known bia 
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Edward Mitbpht. 

' For the Defenae.-^May 25. 

ByK. Cox. 

I reside in Baltimore. On the 13th of 
April last, in company with James B. Hen- 
lerson, who propos^ the trip, Michael 
[yiAQji^hlin, and Barney Early, I came to 
V^ashington. We arrived here about 5 in 
ihe afternoon. From the depot we went to 
Rnllman'fl, had a drink or two, and started 
hr the Metropolitan. We went to several 
places; took sapper at Welch's, somewhere 
ibout 8 o'clock. We were there about half 
in hoar, and then came down to Bull man's 
igUD. There we met, I think, John Lough- 
mD, and took a walk up the street to see 
he illumination of the Treasury, and stopped 
A the comer of Ninth Street and the avenue. 
Liter standing debating there some time, we 
rent to the Canterbury Music Hall, staid 
here some time, walked down to the Metro- 
lolitan Hotel, and then came back to Kull- 
Djin'& It was about a quarter to 10 when 
re got into Rullman'a O'Laughlin was 
rith OS all the time. Then we went up to 
Plate's and back again. That brought us 
aboQt half-past 11 or 12. We then started 
lown to Riddle's, on the corner of B and 
teoond Street, where we staid until half-past 
2 or 1 ; from there we went to Dubant's, on 
be comer of Sixth and the avenue, where 
re took a hack, and went to the corner of 
*enth and the avenue. There is an all- 
ijjght house there, and we went in and got 
CMne refreshments. I suppose it was about 
lalf-past 1 when we were there. It was 
hoat 2 o'clock when we got to the Metro- 
olitan and registered our names. Before 
oing to bed, we went across the street to 
lileon's and eot a drink. It made it about 
lalf-past 2 when we got to bed. Michael 
TLaaghlin was with us all the time from 
laving the cars until we all went to bed, 
Kcept that when we first came down, while 
[enderson was being shaved. O'Laughlin 
nd Early left us for about ^y^ minutes and 
'ent as far as the National Hotel. They 
ere back before Henderson was shaved; 
ere not gone more than ^v^ or six minutes. 
I think I know where the house of Mr. 
Canton, the Secretary of War, is, and 
'Lanchlin was no nearer to it that night 
lan the corner of Ninth and the avenue. 
I was with him all day Friday and up to 
o'clock that night, when I went to the 
[etropolitan Hotel, -and did not see him 
^n until Saturday morning. On Saturday 
was with him from 9 o'clock in the morn- 
ig till we went to the depot to go to Balti- 
ore. I did not know of the assassination 
11 9 o'clock Saturday moming. I never 
iw O'Laughlin in better spirits in my life 
lan he was during this trip. When we 
arted from Baltimore, it was our intention 



Henderson^ who wanted to see a lady friend 
of his that night, and the whole party staid 
on that account I remember Mr. OrUlet 
jpined us on the steps of the Rullman Hotel 
on Thursday night 

Recalled for the Defense. — May 25. 

By Mb. Cox. . 

I saw O'Laughlin in Baltimore on the 
Sunday after the assassination, and he told 
me that the officers were in search of him, 
and that he was goin^ to surrender himself 
on the Monday following. 

Jambs B. Hbndbbsok 

Recalled for the Dtfenee, — June 12. 

By Mb. Ck)x. 



m up on Friday aftemoon, but we staid 
Washington at the solicitation of Mr. 



I am an Ensign in the United States Navy. 
I have been acauainted with the prisoner, 
Michael 0' Laugh! in^ for about six years. I 
proposed to him that we should come to 
Washington on Thursday, the 13th of April, 
and we left Baltimore at 3:30 on that afte]^ 
noon, arriving in this city between 5 and 6, 
I judge. On our arrival, we came up the 
avenue, and stopped at the Lichau ELouee, 
or Hull man's Hotel. I went into the barber^s 
shop adjoining to get shaved, and O'Laugh- 
lin went up the street in the mean time, but 
he returned before I had finished shaving, 
and, with the exception of that, he was not 
out of my company the whole evening until 
bedtime. I went up the avenue to look at 
the illumination. We did not go up. as far 
as Ninth Street We stopped at the corner 
of Seventh, and then went back to the Can- 
terbury Music Hall. We reached there 
about 9 o'clock; after staying there perhaps 
three-quarters of an hour, we returned to 
Rullman's Hotel. We got there between 10 
and 11, and staid about half an hour there. 
I retired for the night, at the Metropolitan 
Hotel, at between 1 and 2 o'clock in the 
morning. 

The avenue was very much crowded. It 
was almost impossible for a person to get 
along, and we did not go further west than a 
little beyond Seventh Street, on Thursday 
evening; O'Laughlin was not any where in 
the neighborbo^ of Franklin Square — ^Mr. 
Stanton s; he was with me all the time, except 
when I was being shaved. I do not know 
certainly whether he slept at the Metropolitan 
that night; I saw him iri his room, and was 
there the next morning whim they called him. 
On th% Friday afternoon he left me in com- 
pany with Mr. Early, I think, but I met him 
again in the evening at Rullman's Hotel. He 
was there with me until 10 o'clock I should 
think, and then he went out with a man 
named Fuller. He was there when the 
news of the President's assassination came. , 
Our party had arranged to return to Balti- 
more on Friday morning, but I proposed to 
them to ataif tmUV YivdKj «^«<D\\i^. 
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J ty tkt JCDOB Advocitk 
I do not know the name of the street on 
which Ur. StAnton residea, but I liave been 
■howD thcT hoQRe. It wa« impoeeible for 
O'Laiuhlin to have been there on tbe eT«n~ 
ing of Thursday, the 13lh of April, for X wa& 
with him the whole cTening. There was a 
good deal of free drinking that nij^ht by oat 

Knj, sod it waa continued until a lale 
ur. It would be iniposaible for me to aav ' 
how tnanj drinlu we had; 1 ahould think 



of the pertj was drunk — Mr. Early — but ilie 
others were sober enough, I think, to be con- 
scious of each other's moveaienls, or presence, 
or abaence. 

O'Lauglilin left me but for a short time 
OD our arrival in Washington, while I got 
shaved, and lold me be had been to see Booth. 
That was betweeu 5 and 6 o'clock. I knew 



call for him, but found he had lefL On going 
back to Knilman's, I fbnod be was Diere, 
and be said he bad been to the National 
HotttI, but Booth was out I do not know 
of any otiier attempt on his part to see 
Booth, nor do 1 know bis abject in seeking 
that interview. 

By Mk. Cox. 

CVIianghliD did not saj any thing to me 
about Booth owing him money, and that be 
wanted to get some from him. He onl^ told 
me that he bad been to see him ; be did not 
say whether he had seen him or not; and on 
Friday he said that '« had been to see bim, 
and he was not v' nome. 

By tht JoDoB Advocate. 

I bad no particular reason for not return- 
ing to Baltimore on Friday ; I wanted to stay 
a Tittle while myself, and asked the others 
to stay. O'Laughlin himself had not spoken 
of staying over. It was on the Wednesday 
that we arranged to come to Washington on 
the Thursday; I proposed that we should all 
come down on that day. I do not remtm- 
ber that O'Laughlin made any suggestions 
about it; I think I asked him to come down. 
I had been on terms of intimate association 
with him for only about a week previous to 
tbaL 

Dabibi. LooaHRiN. 
For tht Dtfen*e.~May 25. 

By Ma. Cox. "" 

I reside in this city. I have known tbe 
accused, Michael Laughlin, for eighteen or 
twenty months. On Thursday evening, the 
I3th of April, at about a quarter past 7, I ' 
saw bim in front of Bullman's Hotel, on 
Pennsylvania Avenue, in company with Lieu- ; 
tenant Henderson, Edward Murphy, and Bei^ | 
BtrdEartj. /did not join them then; Iwankl 



home to supper. O'Laughlin and Harphr 
came to my boarding-house, aitd vc iM 
Hendemon and Early in front of Adnma' Ea- 
press Office, on Pennsylvania Avenue; thtf 
was about 8 o'clock. After we JDined them, 
we went into Plata's Realanrmnt, and km 
thereto Bulliiian's IIoteL From Rullmaa's 
we went up to the corner of FenneylvaMa 
Avenue and Ninth; it waa about 9 a'okxfc 
then, for I looked at niy watch. W* tha 
went into the Canterbury, staid than anlit 
10 or perhaps half past ; Irom therv w« wot 
to the UetrojKtlilan [lotrl, and then to Butt- 
man's, reaching there probably at holF'BMt 
10; perhaps a little earlier or latrr. Mieia^ 
O'Laughlin was with me from the tinia «■ 
joined UenderMin and Early until we WMt 
down to Rullnian'a Hotel. 

I do not know where Mr. Stanton's hwiM 
is, but 1 know where Franklin Square ii^ 
and I know that O'Laughlin could not bars 
been up there during that time. Ur. Qrillet 
joined us at Kullman'e at about balf-put 10; 
and 1 was with them until alter 12 o'clock. 
O'Laughlin was there all that time; 

I saw them the nest evening, I judge, b«- 
Iween T and 8, at Kullman'a Hotel; I was 
there until perhaps halr-paat 9. I do aol 
know that they went to Welcker'a; I hM)4 
them speaking about going to supper, bM 
where they went I do not know, nor do I 
know whether O'Laughlin went to aappK 
I did not miss him from the time I mat 
there until about half-past 9, when I wmI 
home, and saw him no more that niglMi 
O'Laughlin wore a plaid vest and panta; tin 
pants Tie wears now look like tbe ones. I 
Uiink he had on a black »louch hat. 
By the Court. 

We occupied different scats at the Canter 
bury play-house; two of us Hal on one seo^ 
and the other two sat right behind. I saw 
Lhem there all the time, and we all leR t» 
jether. 

By Mr. Cox. 

O'Laughlin seemed very lively. The »•■ 
mark was made that they had come dow> 
From Baltimore to see the illumination ard 
liave a good time. 1 do not think he waaia- 
toxicated on Thursday evening; he waalivdf 
And merry, but I can not say lie woa tifkl 
or drunk. 

Gborob Obillbt. 

For tht D^entt.~S{ay 25. 

By Mb. Cox. 

I reside in Washington, and am solicitN 
["or the New York Cracker Bakery, 96 Looii- 
iana Avenue. I have known the occussi 
Uichaei O'Laughlin, one or two yeara. I 
saw him ou the atepe of Kullmaii a Ilotd, 
between 10 and half-past 10, on the night «/ 
Thursday, the 13lh of April, and he Wii 
U> me Lieutenant Henderson and £dinid 
Murphy w«rc with him, and Henrjr Puidj, 
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iniendent of the houae, wm on the John H. Fullsb. ' 

)€lteTe After I had escorted home jp. . n*/v«.^ iyr„., oji 

Lhat wae with me, I returned to the ^ ^'^ DefeMe.—May 25 

1 joined the party, and did not leave By Mr. Cox. • 

\ between 12 and 1 o'clock I saw j ^ ^^ ^ .^ ^^^^^^ .^ ^^^.^ ^ j 

in the next morning and then not y^^^^ k„owS the accueed, Michael O'Laugh- 
clock at m^ht ; I ataid with them ,j ^^^ , ^ ' ^^ ^^ p^jj* 

eenll and l2^ I waa at the L chau ^^^^ ^^^j^ ^^ ^ j, I ^^^j^.^ ^^ Rullman^i 

* of"!r PresWeSs^t^ n ^" ^»>^ a.enueVtween 7 and 8 o'clock, and 

of the ITesidents aseaasi nation. j^^ between 10 and 11. He and I were 

'''u'tlu J I n J f T both there when the news of the President's 
«r he behaved when he heard of the ^.^^j^^tion was brought in, and we left 
ion. He left shortly after the news ^^^^ j^^^ ^^ p^^,^,j„ ^ 

t the President was killed; he and ^j^^^.^ I was stoDoine He staid all nieht 

^med Fuller left toother On that ^j^^ ^^^ got up about 8 o'clock nirt 

know he had on afcJcotch plaid vest ^^^^^ ^ ^^j »^„t ^.^^ ^e to New Jersey 

I ^^A "1! ^^^^\P^^'''y^\^ ^\^ Avenuefand then to the Lichau House, anS 
he had a habit of wearing a sack- ^j^^^ j ^^^^ ^j^^^ ^j^ . ^^ j^.^.^^ ^^^ ^^^^ 

fHends there. When he heard of the Presi- 
•rj i:« -D dent's assassination, he dkl not show any 

HBNRT h. PURDT. ^^^^ ^^y J. J jj^ ^^ ^^^ ^j^j^g ^j^„^ 3^^,^ . 

For the De/enac—May 25. he said he was sorry for it; tha^ it was an 

awful thing. 

^ Oroii-excanined hy Assistant Judge Aotocatb 

luperintendent of Rullman's Hotel Bikohax. 

ity. 1 saw the accused, Michael o'Laughlin was stopping at another hotel, 
in at about half-past 10 on the ^^^ j j^^n^ j^j^ ^ ^ ^^^y^ ^^ ^hat night; 
Thursday, the 13th of April, with he used to go down there with me at timee 
illet, Loughran, Murphy, and Early ; ^^ ^^ | g^ ^^^ ^^^^ ^^^^e he stopped on 
now where they came from. 1 was Thursday night 
y m the kitchen and the dining- *" ^ 

I walking around; in the bar only By Mr. Cox. 

lly. Whenever I was in the bar g^ ,^3^ ^^ ^^^^ j^ Washington; his 
J there, until a few minutes after 12 brother was in business here, 
'hen I closed up, and they went out 

5 door. I am confident that O'Laugh- • ,, ri,,-- 

ith them when they came there at ''^^^ ^ ^'^"^ 

f-past 10; I have known him about Phr the Defense, — JWns 3w 

iths. I saw them again on Friday ^ « ^ 

ne place. ^ 

standing in front of the door when I am bar-tender at Na 456 PennsTlva- 
^f the assassination, and I went in nia Avenue, late Rullman's Hotel. I have 
them what 1 had just heard from known the aocused, Michael O'Laughlin, 
r sergeant; that the President had personally,' about four montha He was at 
^inated, and that Booth was the our place on the erening of Thursday, the 
had done it They were all stand- ]3th of April, with Barney Early, Murphy, 
ler drinking. O'Laughlin was right Lieutenant Henderson, Purd^, and several 
d of the bar, and he was the one I others. He was there early m the evenins, 
e to when I went in. and asain about 10 o'clock, and staid till 

I went in he seemed surprised, and after 11. I joined them when they went out, 
lad been in Booth's oompapy very and was witk them until 1 o'clock. They 
1 people might think he had some- were there again on Friday evening, nearly 
o with it I do not remember when all the evening. The news of the assassina- 
lually left that night, but it was after tion came in, I think, between half-past 9 
the whole party was gone. He has and 10; and O'Laughlin was there at that 
ly house when he has come down to time. He afterward went out with Mr. Ful- 
ler. The Lichau House is on Louisiana 
n,M 4h» Pnrrixp Avenue, between Four^and-arhalf and Sixth 

jsy tne uouRT. Streets, and the Canterbury Music Hall is 

mes he would come down pretty next door. 

t week, and sometiines I would not c^^^amined hy Assistant Judge Advooatr 

for two weeka On the Thursday ^ Bingham. 

had dark clothes on ; he generally 

k clothea 1 did not take particular It might hare been after 10 o'clock that 

his dress, and can not say whether the news of the President's assassination 

B same as that he now wean. waa brouglit \ik— 1 ca:^ Xk.^ ^k) ^sm^^. 



MS 

O'liaaghlin wtu at our house on Fridaj 
evening rrom 7 or S o'cl.ock till 11. He wu 
out on the parement, and in and out. drink- 
ing, but wae not awny tiom the houee. 

P. H. Uaitubt. 

For the DrftTUA—Maif 26. 

^Uh. Cox. 

I am a clerk with Eaton Broe. k Co., of 
Baltimore, and am broth ei^in-law to tbc 
accused, Uichael O'Lauehlin. O'Lau^hlin, 
I believe, came from the South to Baltimore 
in August, 1863. Ho came borne somewhat 
sick. He tlien went with his brother, who 
was in the produce and feed business, and 
remained with him nnlil the fall of 1863. 
His brother then sold the business, but 
ICichael O'Laughlin remained here and re- 
ceived orders,- which his brother supplied 
from BaUiiuore. O'Laughlin was here off 
and on fr^ that period up to the 14th of 
Uarch. 

I knew J. Wilkes Booth iulimatelj. "H-n. 
Booth owns the property in which the 
O'Laughlin family resides, and Ifrs. Booth 
lived opposite for four years. The boys, 
Uichael and William, were schoolmates of 
J. Wilkes Booth. To tny knowledge, their 
intimacy ha* continued for twelve yeara 

After leaving Washington, the home of 
Michael O'Lauglilin was wilb me, at 57 
North Ezeler StresL From the 18th of 
March to the 13th of April he was with me, 
and from die 30tli of March to the 12th of 
April, 1 can speak positively as to his being 
with me at Baltimore. I know he was at 
home on tlie 7(h of March, and remained 
at home some days. I know qT his being 
sent to Washington by his brother on the 
13th of Hnrch, and on the Ulb his brother 
telegraphed him here respecting a car-load 

He returned to Baltimore on the following 
Saturday, and from that time he remained 
at home till he came to Washington on the 
13lh of April In February, I could not 
etate positively as to bis being at homa He 
was at home on the 7th and on the 14lh, | 
and my impression is that he was then home 
for a couple of weeks 

Q. At what time did he arrive at home 
after the assassination ? 

A. He came up on Saturday evening; 1 
saw him about 7 o'clock. 

Q. Had tlie offlcera been to the house then 
in search of him 7 

A. Thev had. 

Q. Did you inform him of thatT 

A. I did. 

Q. Then what took place T 

A. He told Tnc thai- 
Assistant Judge Advocate Bimobam ob- 
jected to the accused giving bis own declara- 
tiona ii) evidence, for the reason that he bad 



TBI C!0IT6PIBACr TBIAL. 



stated yesterday, in regard to a aimiliir qiHa> 
tioh, in which he had been sustained by ihe 
Court, that if sucli a rale aa that were 
J eonrts 
» do afl 

eonimitted a great crirae, would be to poar 
his statements into the eats of all hooMt 
people that he met up to the time of his ar 
rest, and (hen prove those atatementa oa his 
trial. The law save that he ahall not do aajr 
such thing, and 1 object to it on tbat ae- 

Mr. fox stated that ha deairad to frOH 
h; this witnew, that the priaoner, Mhshacl 
Laughlin, was inronaed that the oflleen 
had been in pursuit of him ; that he 
formed the witness that he bad an aiigi _ 
ment on Saturday night, but would oomnW 
nicate with him the next day ; that od Hod- 
day he did send for him to come to him, txd 
authoriaed him to procure an officer, and 
put himself in his custody, declaring all tbt 
time hia entire innocence of any oompliri^ 
with thiE afiair. 

The Jnixia AoTootTS said the witani 
should be instructed that he ia not to gm 
the declarations of the prisoner, but anplf 
his acts, in evidence. 

Q. You say you informed him on Sat 
day afVemoon that the officers had been 
search of him ? 

A. Idid. 



jected to the question. There was 
ihority in the world for such a question m 
that; it was a burlesque upon judicial pro- 
ceed i ngs. 

Mr, Cox insisted on the question. If s 
party flees and avoids arrest, it would ea- 
lainly be receivable for the prosecution; bit 
if he candidly comes forwani and says, "1 
am not guilty, and I offer myself fur investi- 
gation and trial," it should equally he re- 
ceivable for the defense. 

The Judge Advocatb stated that that via 
not the rule of law. The Qovernment eouU 
of the accused in n- 
follow from that that 



the 



.uld. 



Cox replied that where it was a pan 

of his conduct, be could He could sol 

prove his innocence by declaring himself n 

but where it was a part of bis condnct il 

was receivable upon the qaeetion of how Ju 

he was conscious of guilt. 

The Commission sustained the objectioa 

WiTNEsa On Monday morning Miehitl 

O'Laughlin authorized me to procure as 

officer, and voluntarily surrendered bimidt 

I have known O'Laughlin for about twdn 

Q. State hia disposition and chatacta; 
whether be is violent and bad-hearted, a^ 
00 the contrary, amiable, mild-tempered, sla 

A. As a boy, he was always a very linil 
bo^. Fram my observation of twelve yfM^ 
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I believe bim to be the last one who would 
have any thing — 

AflMstant Judge Advocate Burnett. What 
fOQ believe is not evidence 

Mr. Cox. I meant to ask the witness 
whether, from his knowledge of the accused, 
he believes him cafiable of being engaged in 
any thing of this sort 

Assistant Judge Advocate Bingham. I ob- 
ject to his swearing to conclusiona He 
can state the general character of the ac- 
cused, but he can not swear to conclusions. 
This is a matter exclusively for the Ck>urt 

Witness. I was merely about to speak of 
bis capability, judging from my observation 
9f his disposition. 

Assistant Judge Advocate Binghax. You 
BMi state his disposition. 

Q. State what his disposition is as to amia- 
bility, peaceful ness, etc 

A. 1 have always regarded him as an 
uuablelioy. 

Q. Was he violent on political questions ? 

A. I never recollect havinz seen him in a 

rion in my life. On political questions 
has never been violent I have never 
baaid him express any opinion, except in a 
very moderate way, on the issues of the 
timca 

Q. There has been some testimony by Mr. 
Wallace about his arrest of the accused. I 
would like you to state the facts in regard 
to that alleged arrest, and what Mr. Wallace 
had to do with it In the first place, I will 
inquire whether Michael had authorized you 
to go for an officer ? 

Assistant Judge Advocate Binohajc That 
I object to. 

1^. Cox. Then I will ask the witness 
trlicther he went for an officer, and whom 
Im procured. 

Af. The facts in the case are simpl v these : 
When I met Michael I suggested to him — 

Assistant Judge Advocate Bingham. You 
need- not state any thing that you said to 
Xiohnsl. 

Q. State what you did after leaving him 
01 Miondav morning. 

A On Monday morning he sent for me 
and said — 

•■ Assistant Judoe Advocate Bingham. You 
nssd not state vrhat he said. 

Q. What did you do in consequence of 
vrhat he said to you ? 

Assistant Judge Advocate Bingham ob- 
jected. The question assumes that the ao- 
ensed told the witness something, and the 
witness was asked to swear that, in conse- 
fvenoe of what the accused told him, he did 
■otnething else. The counsel had no right 
to assnme any thing here as proof that was 
not proof; and more especially had he no 
right to assume as proved what was incapa- 
ble of being proved — the declarations of nis 
Blient 

Mr. Cox replied that the whole olyect of 
Ae inquiry was to ascertain, for the satisfao- 



tion of the Court, whether the accused, with 
that consciousness of innocence which wouki 
govern a man who was innocent, did really 
act in accordance with that consciousness, 
by voluntarily submitting himself to the 
officers of justice, professing his willingness 
to submit to ap investigation. If the flight, 
which the prosecution have attempted to 
prove, was evidence of guilt, certainly it was 
competent for the defendant to meet that 
evidence by proof, on the contrary, thai 
there was no night, no evasion, but a volun- 
tary submission to the officers of the law, 
with a view of having the merits of the case 
fairly tried. 

The Judge Advocate said that the witness 
mieht be asked if he did it himself, or if he 
dia it by the prisoner's authority. 

Q. State wnether vou surrendered the ac- 
cused into the custody of an officer by the 
authority of the accused himself 

A. I did, sir, most certainlv. 

On Saturday evening, at 7 o'clock, I met 
Mr. O'Laughlin and Mr. Early together, just 
as they returned from Washington. On 
Sunday morning Mr Wallace and other 
officers came to our house in search of 
O'Laughlin. I believe officers had been there 
on Saturday, though I had not seen them. 
On Monday I was sent for by Michael. I 
went for a hack, and called for Mr. Wallace, 
who was not then aware of O' Laugh lin's 
whereabouts. I went into the house, Mr. 
Wallace remaining in the hack, and Michael 
came out, and I introduced him to Mr. Wal* 
lace and Mr. James S. Allison. There was 
nothing, I believe, said from that time till 
we reached the Marshal's office. 

Q. 1 ask you to state, further, whether he 
offered to inform you where he could be 
found that night, if wanted. 

Assistant Judge Advocate Bingham ob- 
jected to the question, and the Commission 
sustained the objection. 

Q. Did you know Booth intimately? 

A. Yes, sir. 

Q. State whether he was a man of pleas- 
ing address. 

Assistant Judge Advocate Bingham. T 
object to all that 

Mr. Cox. What I desire to show to the 
Court, and what all the counsel desire, is to 
have some evidence as to the character of 
this man, John Wilkes Booth. There is 
nothing in the case yet to reflect any light 
at all on that question. If any of these Ac- 
cused should be found guilty of association 
with him in this serious crime, Booth's in- 
fluence upon them, whatever it may have 
been, would not affect the (question of their 
innocence, but it is a consideration, which 
goes in mitigation of their guilt, that Booth 
was a man who naturally accj^uired a great 
ascendency over young men with whom he 
associated, and could warp them from the 
richt b^ means of his control over them. 
My desire U to mUoducA «K>tCL^ ^VAvci^^ ^^ 
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that tabjeet^ and it is the desire of all the 
counsel for the defense The question which 
I propound to the witness is a preliminary 
question, designed to introduce that sub- 
ject 

The JuDOB Adtooatk. It does not miti- 
gate the assassination at all, that it was per- 



formed by a man of fiuoinating addrsM lii 

pleasing manners. 
Mr. Cox. No, but it mitigates the ael sT 

the other parties that they were acting va/kt 

his influence. 
The JuDOB Adtooatb. Not at alL 
The Commission sustained the objectioB. 
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Eaton G. Hornbb. 

For the Prosecution, — Afay 18. 

On the raorninz of the 17th of April. Mr. 
Voltaire Randall and myself arrested the 
prisoner, Samuel Arnold, at Fortress Monroe. 
We took him in the back room of the store, 
where he slept We there searched his per- 
son and his carpetrbag, in which we found a 
pistol, something like a Colt'a He said he 
nad left another pistol and a knife at his 
father's, at Hookstown. 

Orou-examined by Mr. Ewino. 

Arnold made a statement verbally to us at 
Fortress Monroe. Before we left Baltimore, 
a letter was given to us by his father to give 
him when we should arrest him. We handed 
him the letter, and he read it I inquired of 
him if he was ^oing to do as they asked him 
to do, and lie said that he was. He then gave 
us a statement and the names of certain men 
connected with a plan for the abduction of 
Abraiiam Lincoln. 

Mr. Stone. I object to the declarations of 
one of the accused against others of the ac- 
cused, made perhaps to throw the responsi- 
bility of!' his own shoulders on tliat of the 
others. 

Mr. Ewixo. The confession of one of the 
accused in a conspiracy or alleged conspiracy, 
after the conspiracy has been either executed 
or abandoned, is not admissible — that is, will 
not be considered by the Court in weighing 
the question of the guilt or innocence of 
those who are associated with him in the 
charee; but that is a rule of law which 
should not be so applied as to cut off one of 
the accused from giving in evidence any state- 
ment which he made, accompanying such an 
incident as his confession of the possession of 
arms. 

Mk. Stone. I take it, that is not the rule 
which governs courts-martial, as it certainly 
does not govern any other courts in the con- 
sideration of evidence. Whatever is not com- 
petent evidence is not allowed to go to a jury 
at all ; it is excluded from their consideration 
entirely; and I take it for granted that this 
Coart, having to determine both the law I 



i under the guidance and adriceof the letTMl 
udge Advocate) and the facts of the aM^ 
will discard entirely from the record all «vi* 
dence which is clearly inadmissible, mad 
which ought not to be weighed ad^ra^j U 
a prisoner, because it is impossible fbt any 
man, in the nature of things^ to discard froa 
his consideration and prevant his jadgmeat 
from being biased by evidence which ia onoe 
submitted to him, and which may be ia it| 
nature adverse to the prisoner, although k 
may be incompetent ana ill^al evidenoa ^ 

Mr. Ewino. The Judge Advocate, in tht 
charges and by the evidence, has songfat M 
associate him with the conspiracy, and one of 
the links of the association is the arms thcrk 
Therefore it seemed to me that anj atatsiiMBi 
he made at that time and place, with reM 
ence to his connection with the cons|Hrac7i 
! is legitimate. If the Court will allow me, I 
will read a short paragraph from Kosooe*f 
Criminal Evidence, page 53: 

"Where a confession by one prisoner ii 
given in evidence which implicates the other 
prisoners by name, a doubt arises as to th€ 
propriety of suffering those names to be men- 
tioned to the jury. Qn one circuit the pra^ 
tice has been to omit their names, {Fletcker't 
Case, 4 C. <& P. 250,) but it has been ruled 
by Littledale, J., in several cases, that th« 
names must be given. Where it was objectcdi 
on behalf of a prisoner whose name was ihsi 
introduced, that the witness ought to be di- 
rected to omit liis name, and merely ssy 
another person, Littledale, J., said, 'The 
witness must mention the name. He is to 
tell us what the prisoner said, and if he left 
out the name he would not do so. He did 
not say another person, and the witness moil 
mvc us the conversation just as it occurred; 
but I shall tell the jury that it is not evidenet 
against the other prisoner.' (Hearne's OaHi 
4 C 4fe P. 215; Clewes Case, Id. 255)." 

That paragraph cvidentlv contemplatei 
only confessions introduced oy the proseca* 
tion ; but if the course of the examination hai 
been such as to make it the right of a prisoner 
to introduce a confession or statement, made it 
a particular moment, on his own behalf, 
has just as much right to introduce the 
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iOD, eren though there be others aasoctated 
riih him in the charze. as the prosecution 
poald have, if it saw It So do sa 

The President, after consultation with the 
lembers of the Commission, announced that 
le objection was overruled. 

The question was repeated to the wilness. 

Witness. About three weeks previous to 
k mold's goin^ to Fortress Monroe, he said he 
'as at a meeting held at the Liohi^u House, 
D Pennsylvania Avenue, between Sixth and 
'our-and-a-half Streets. J. Wilkes Booth, 
Licbael O'Laughlin, George A. Atzerodt, 
ohn H. Surratt, and a man with the alicu 
r Moseby, and another, a small man, whose 
aine I could not recollect, were there. I 
sked him if he ever corresponded with Booth. 
X fixBt he denied, but on my mentioning the 
tiler that had been found in Booth's trunk, 
lailed at Huntstown, he admitted that he 
vote that letter. In the same conversation 
e told me about the pistol and knife at his 
Uber*ii farm. We imprisoned him till even- 
ig, when we brought him to Baltimore. 

Oron-easandntd by Mr. Ewino. 

In that conversation^ Arnold said that 
loolh had letters of introduction to Dr. 
Cadd and Dr. Queen, but he said he did not 
Aom from whom Booth got the letters. On 
mving in Baltimore, we took Arnold to 
iaivhal McPhail's office. At the meeting 
i which Arnold and others were present an 
Agry discussion took place. Bootn, he said, 

K angry at something he said. Arnold said 
t if the thing was not done that week that 
te waa there, he would withdraw. Booth 
;oi angry at this, and said that he ought to 
le shot for expressing himself in that way. 
If he had said enough for Booth to shoot 
lim, CMT words to that effect, when Arnold 
aid that two could plav at that game. 
kmold Miid that he withdrew at that time, 
md on the 1st of April occupied a position 
%- F ofU ' ea s Monroe with Mr. W. Wharton. 

He did not state, or I do not remember, 
he precise date of the jneeting, and I do not 
nM>v whether he said he had seen Booth 
meeor not 

Q. Bat he staled that he had nothing more 
a do with tlie conspiracy 7 

Aestataot Judge Advocate Bingham objected 
the question. 

WiTXKsa Arnold said that he would with- 
imw, or would have no connection with the 
naineee, if it was not done that week, on 
phieh Booth said something to the effect 
hat he would be justified in shootine him 
i»r expressing himself in that way. I do not 
emember that he said afler that that he would 
rithdraw. He said that afler that he did have 
toChing more to do with the conspiracy, but ac- 
•pled a position under Mr. Wharton. He said 
he purpose of the parties in this conspiracy, 
ID to the time he withdrew, was to abauct or 
cidnap the President, and take him South, for 
he pnrpoae of making this Government have 



an ezchanee of prisoners, or something like 
that I asked him what he was to do in it, 
what his part was; I think he said he was 
to catch the President when he was thrown 
out of the box at the theater. 

On my asking Arnold where he got the 
arms, he said that Booth furnished the arms 
for all the men. Arnold said he asked Booth 
what he should do with the arms; Booth 
told him to take them and do any thing with 
them ; sell them if he chose. "There was a 
knife and a pistol at his father's, and a pistol 
he brought with him to Fortress Monroe to 
sell ; that is the one we got in his carpet-bag. 

By Mr. Cox. 

From what Arnold said, I do not think 
that the meeting to which he referred was 
the first meeting. He said that at that 
meeting there were some new men that he 
had not seen before. He said that after dis- 
cussing the scheme, he came to the con- 
clusion that it was impracticable; that was 
the word he used. I understood him that 
he individually abandoned the scheme at that 
time, but I did not understand that the 
scheme vas abandoned by the party, but that 
he considered that plan or mode of kidnap- 
ping the President as impracticable, and 
wished to withdraw from having any thing 
further to do with it This meeting, I unde]^ 
stood Arnold to say, was a week or two, it 
might have been two or three weeks, before 
he went to Fortress Monroe. There was no 
rope found in Arnold's sack. 

Voltaire Randall. 

For the Prosecution, — May 25. 

I know the prisoner, Samuel Arnold. 
When we arrested him, I examined his 
carpet-sack, and found in it some letters, 
papers, clothing, a revolver, and some car 
tridges. 
[Snbmittlnf to tha wltn«M a rvrolrar.] 

This is the same revolver; the number is 
164,557. I made a memorandum of it at 
the time, and this is the same. It was loaded 
then and is now. It is a Colt's navy pistol. 

[Tha pistol wm olfered in eTidenea.] 

Orois-exanUned by Mr. Ewino. 

I arrested Arnold at the storehouse of John 
W. Wharton, near Fortress Monroe. I be- 
lieve the place is called Old Point; it was 
not in the fort 

LiEUTEirANT William H. Terrt 

For the Prosecution, — May 18. 

I am attached to Colonel Ingraham's office 
in this city. On the night after the assassin- 
ation, Mr. William Eaton, who has testified 
in this case, and who took charge of the 
trunk of J. Wilkes Booth, placed in my 
hands the papers found among Booth's 
effects. 
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That is one of the i 



Out CDvelope. Colonel Taylor narked the 
•ii*«lope " Important," and aigned liis ioitislu 



HMUT««V, BlLTO. Oo^l 

Dbar Jobk; Wbb biuinew no important 
that 70U could not remain in Balto. till 1 
BBw ;ou7 1 came in aa soon aa I could, 
but found 70U bftd gone to W — n, I called 
also to aee Hike, bnt^enrned from his mother 
he had gone out with you, and had not re- 
turned I oonclatled, therefore, he had gone 
with jou. How inconBiderate you have been ' 
When I lell you, jou itated we would not 
meet in a month or so. Therefore, I made 
application for employment, an answer tci 
which I shall receive during the week. 1 
told my parents I had ceased with you. Cat 
I, then, under ciisting circunutances, comi 
aa you rei}utstT You know fUll well that 
the Q — t BuapieioDs BOmething is going on 
there; therefore, the undertaking ia bMom' 
ing more complicated. Why not, for the 
present, desial, for various reawnv, which, if 
you look into, jou can readily lee, without 
my making any mention thereof. You, 
any one, can censure me for my preMnl 
course. You have been ita caune, for how 
can I now come afler telling them I had left 
. you ? SuapicioD Testa upon me now from niy 
whole familyi and even parlies in the county. 
I will be compelled to leave home any how, 
and how soon I care not. None, no not one, 
were more in favor of the enterprise than 
mvcclf, and taday would be there, had j'ou 
no't done as you have— by this I mean, man- 
ner of proceeding. J am, as you well know, 
ill need. I am, you may say, in rags, 
whereas ttMiay I ouiht to be well clothed. 
I do not reel right ■talking about with nii:ans, 
and more from appearances a beggar. 1 fee) 
my dependence; but even ail tins wouM and 
was forgotten, for I was one with you. Time 
more propitious will arrive yet Do not act 
raHhly or in haste. 1 would prefer your firat 
query, "so and see bow it will be taken 
at R a, and ere long 1 shall be better 
prepared t« again be with vou. I dislike 
writing; would sooner verbally make known 
my views; ycl your non-wriUng c&uses mt 
thus to proceed. 

Do not in anger peruse this. Weigh all I 
have said, and, as a rational man and a friend, 

duct. 1 sincerely trunt this, Dor auglit cUe 
that shall or may occur, will ever be nn 



ei[>ect to be in about Wednesday or Thurs- 
day, or, if you can possibly come on, i will 

Tuesday meet you in Balto., at B . Ever 

I subscribe myself, 

Your friend, SAU. 

ITitlttttr w»t fut Ib erlitBt*.! 



WiLUAV ICoPbju. 
Far the Prottevtion. — May 18. 
I am acquainted with the haadwritiag of. 
Samuel Arnold. , 

[XiblblUdstDLhiirlliMi thiktlwalcxd "hm,"] 
That has somewhat the appMraoM of hit 
handwriting, though I think it ia ratlut 
heavier in some parts of iL I ahould Mty it 
was his handwriting. 

OrSu-txamined iy Hk. Ewnto. 
I became acquainted with his h«ndwijtin| 
from having a confession of his placed U 
my hands. It was a paper purporting IS 
state ail he knew in regard to tliis aSkir. It 
was written in the back room of Uaishit 
James HcPhail's office, No. 4 Payetta SUac^ 
Baltimore. The paper was banded by me U 
the Marshal, and I was informed that tlw 
officers delivered it to the Secretary of Wat 

QsoKoa R Uaobk 

For the ProteeulioA. — May 25. 

Si/ the Jooei Adtooath, 

Q. State to the Court whether yon kasv 

the prisoner at the bar, Samuel Arnold. 

A. I do. 

Q. State to the Court whether or not kt 

has been in the military service of the rebda 

Hr. EwiNO. I otyect to that queatiiNk 

Arnold is here on (rial for having beea «■ 

gaged in a conspiracy to do certain thin|[^ 

and it is not competent for the OoTcnimtat 

10 show (if such be the &ct) that before hi 

entered into the connpiracy he was in thl 

military service of the Confederate Statta 

He \a not on trini for thaL He is on trill 

for offense* defined clearly in the charge asd 

dpecificalion, and it seems to me it ia not 

competent to aggravate the offense of whidi 

lie is charged, and of which they seek IS 

prove him guilty, by proving that he has 

been unfaithful to the Government in other 

retipccts and at other times, and it can U 

introduced for no other purpose than tbit 

of aggravating his alleged offenses in conoM- 

'th this conspiracy. That course of 

ny would be, in effect, to allow Ibt 

prosecution lo initiate lefitimonv aa to Iht 

viouB character of the accused; and that it 

ight that is reserved to the accused, and it 

never allowed to the prosecution. It would 

' more than tlint: it would allow them to 

what the accused is not allowed on kit 

1 behalf on the point of character — thai 

o show acts wholly unconnected with tbt 

lies with which he is charged, from wbiet 

CreviouB character may be inferred. 
e Judos AnvocATs. I think the testi- 
ly in this case has proved, what I beliert 
history sulGciently attcstB, how kindred la 
each other are the crimes of treason ngainil 
a nation and the BBBassi nation of ita cbi<f 
magistrate. I think of those crimes tkt 
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oe aecme to be, if not the necessary oonse- 
luence, certainlj a logical sequence from 
be other. The murder of the President of 
he United States, as alleged and shown, was 
*re-eminently a political assassination. Dis- 
>7alt^ to the Government was its sole in- 
pirmtion. When, therefore, we shall show, 
n the part of the accused, acts of intense 
islojaltj, bearing arms in the field against 
iat Government, we show with him the 
reaence of an animus toward the Govern* 
lent which relieves this accusation of much, 
^ not all, of its improbability. And this 
cmrae of proof is constantly resorted to in 
dminal courts. I do not regard it as in the 
iighteet degree a departure from the usages 
f the profession in the administration of 
oblie justice. Tbe purpose is to show that! 
lie prisoner, in his mina and course of life, 
mm prepared for the commission of this 
rime; that the tendencies of his life, as 
videnced by open and overt acts, lead and 
loint to this crime, if not as a necessary, 
ertainly as a most probable result, and it is 
rith that view, and that only, that the testi- 
nony is offered. 

lir. Ewixo. Can the learned Jud^e Ad- 
ocate produce authority to sustain his posi- 
ion? 

. AasietaDt Judge Advocate Bingham. There 
I ahandance of authority to sustain the 
ositioa. In Roscoe there is express au- 
hority. The book is not here now, but as 
be gentleman calls for authority, I will state 
ow, and pledge myself to brine the book 
ftfeo the court-room, that Roscoe s Criminal 
Sridence, about pace 85 or 89, contains the 
zprem text in the bodpr of it, that when the 
Bteat wtlh which a thing is done is in issue, 
iCher acts of the prisoner not in issue, to 
cove that intent, may be given in evidence, 
nd that is exactly the point that is made 
um by the Judge Advocate General. It is 
lOi the point contemplated by the counsel, 
ad, potting it on the ground on which he 
nte liy noMdy contends for it It is alleged 
A this change and specification that this 
Arty en|;agea in this conspiracy to murder 
he ^President of the United States, to mur- 
mt the Secretary of State, to murder the 
rioe-Preaident, and to murder Lieutenant- 
leiiefal Grant, the commander of the armies 
i the field under the direction of the Presi- 
leak with intent to aid the rebellion against 
he United States. The intent is put in issue 
Mre by the charge and specification against 
U these prisoners, and the attempt now 
M^e is to establish that intent by j>]y>ving 
rltat? By provine that this man nimselx 
ras part of the rebellion ; that he was in it 
[ udertake to say that there is no authority 
rhioh 18 fit to be read in a court of justice 
AT where that can be brought against it 

I may remark, in this connection, that the 
naeral rules of evidence which obtain in 
ha ooarts of the common law, are c^^wavs 
eoognixed by the military courts. The 



ground on which it is put — I state the au- 
thority in words — is that on a criminal trial, 
where the intent is in issue, other acts of the 
prisoner not in issue may be proved against 
him by the prosecution, in order to show 
that intent The cases are very numerous. 

Mr. Ewixo. Just refer to the allegation. 

Assistant Judge Advocate Binghaic. The 

fentleman asks me to refer to the allegation, 
will. The charge is, " Maliciously, unlaw- 
fully, and traitorously, and in aid of the ex- 
isting armed rebellion against the United 
States of America, on or before the 6th day 
of March, A. D. 1865, combining, confed- 
erating, and conspiring together," with the 
persons named in the charge, "and others 
unknown, to kill and muraer, within the 
Military Department of Washinffton, and 
within the fortified and intrenched lines 
thereof, Abraham Lincoln," etc. Combininjg, 
confederating, and conferring tojgether *^in 
aid of the existing armed rebellion against 
the United States of America," is the fdlegar 
tion ; that is the intent 

Mr. EwiNG. It is an allegation of fact, and 
not of intent 

Assistant Judge Advocate Bingham. I un- 
derstand the gentleman, but I assert that the 
words there used, "in aid of the existing armed 
rebellion against the United States of Amer- 
ica," are words of intent; the formality of an 
indictment is simply departed from. If the 
charge had followed the common-law form, it 
would have read, " With intent to aid the 
existing armed rebellion against the United 
States, the parties did then and there agree, 
combine, and confederate together, to kill ana 
murder the President of the United States." 
These words are not the express terms used, 
but they are by necessary implication im- 
plied; it is nothing but an allegation of in- 
tent, and never was any thing else. It is no 
part of the body of the charge beyond the 
allegation of intent 

Then comes the specification in regard to 
the prisoner, Arnold. The first clause of the 
specification is that the various persons here 
on trial, "and others unknown, citizens of 
the United States aforesaid, and who were 
then engaged in armed rebellion against the 
United States of America, within the limits 
thereof, did, in aid of said armed rebellion, 
on or before the 6th day of March, A D. 
1865, and on divers other days and times 
between that day and the 15th day of April, 
A. D. 1865, comlTine, confederate, and con- 
spire together, at Washington City, within 
tne Military Department of Washington, and 
within the intrenched fortifications and mili- 
tary lines of the said United States, there 
being, unlawfully, maliciously, and traitor- 
ously to kill and murder Abraham Lincoln," 
etc., . . . "and, bv the means aforesaid, 
to aid and comfort the insurgents engaged 
in armed rebellion against the said United 
States as aforesaid." Is not that the same 
as saying, " dmg;ii\xi|^ Mid ViAAXk^xx^ >^«t^^ 
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to aid and comfort the inrarffents enraged in 
armed rebellion againflt the United States?" 
There is the specification, and I should like 
to know how an intent could be laid any 
more strongW than that, or more formally 
than that It is an allegation of intent, and 
I sav the question stands on authority. 

lir, EwiKO. If the Court will allow me, 
I will refer to an authority enunciating the 
great principle which I claim : 

*' Evidence will not be admitted on the 
part of the prosecution to show the bad char- 
acter of the accused, unless he has called 
witnesses in support of his character, and 
even then the prosecution can not examine 
as to particular act" (Ben6t 6n Military 
Law and Courts-martial, p. 287.) 

That is the general principle of law, which 
is, doubtless, familiar to the Court; but the 
learned gentleman seeks to take this case 
out of the general principle, upon the argu- 
ment that it is alleged in the charge that 
the crimes for which the accused is being 
tried, were done with the intent of aiding 
the rebellion. Now, if, by the practice of 
military courts, the allegation that these 
crimes were committed with intent to aid 
the rebellion, were a necessary allegation, 
the Court should reject the testimony now 
offered on the ground of irrelevancy. The 
acta charged are acts of conspiracy to mur- 
der the President, the heads of Government, 
and the leader of the armies of the United 
States during the existence of the rebellion ; 
and proof of these acts would be conclusive 
as to the intent to aid the rebellion ; and 
that evidence of intent would not be in the 
least aided by proof of service in the Con- 
federate army prior to and unconnected with 
the acts of conspiracy. 

But the allegation of intent here is an 
unnecessary allegation. The crimes charged 
are the crimes of murder and attempted as- 
sassination, and it is unnecessary to go fur- 
ther, and allege that they were done with 
the intent to aid the rebellion. 

If, to support this unnecessary allegation 
as to intent, the Court should admit evidence 
ifhich would be inadmissible in the civil 
courts in a trial on an indictment for the 
crimes here charged, it would, I think, vio- 
late the law of evidence, bccau.se the prose- 
cution has seen fit to disregard the rules of 
pleading. The law of evidence is — and it 
applies to cases of consfuracy as to all other 
criminal cases — that the prosecution can 
show no criminal acts, not part of the res 
gtsta of the offenses charged, unless the 
offenses charged consist of acts which are 
not in themselves obviously unlawful, and 
from the commission of which, therefore, 
the evil intent can not be presumed — such 
as uttering forged instruments, or counterfeit 
money, or receiving stolen gooda 

Before any jury, or almost any body of 

men, proof that a person charged with one 

erime, Bad oa trialf had before that com- 



mitted some other crime, would prgnfie 
his cause materially; and it is to avoid tin 
result that this wholesome rule of law hi 
been established. 

That the assassination of the Preeida 
grew out of the spirit of the rebellion, ma 
was one of its monstrous development!, i 
most true; but the prisoners who are ha 
on trial, are to be tried on eyidence admi 
sible under the rules of law, and the accnac 
was not called upon to show here whethi 
or not, a year or eighteen months before th' 
alleged conspiracy was begun, he committi 
the crime of havine t^ken np arms agaim 
his Government He is not on trial K 
that, and I think it is unjust to pr^odli 
his case by hearing and recording eyidea^ 
of it, if such evidence can, in fact^ be ft 
duced. 

I refer the Court, in iVxrther support of a 
objection, to Wharton's Criminal Law, voL : 
p. 297, and Roscoe's Criminal Eyidence, pi t 

Assistant Judge Advocate Benobaml 
have no desire to delay the Coart ; bat T •! 
vory anxious to make good what I aaidj ai 
to vindicate the proposition of the Jii4| 
Advocate General. My proposition was^thi 
when the intent with which a thing was doa 
is put in issue, other acts of the prisoner w 
in issue on the trial, of the same charaete 
may be given in evidence to proye that it 
tent Now I propose to read from the boa 
which the gentleman himself has read; Im 
he did not read quite far enouzh : 

"Knowledge and intent, when materil! 
must be shown by the prosecution." (Whti 
ton's American Criminal Law, p. 309, m 
631.) 

It becomes material here, because it i 
alleged as to the conspirators that they or 
spired with the intent to aid this rebellKM 
both in the char£^c and in the specification 
not that they murdered with that intent, bfl 
conspired to murder with that intent, to ti 
the rebellion. The language of this autbo 
(Wharton) is, "Knowledge and intent, whei 
material, must be shown oy the proeecutioi 
It is impossible, it is true, in most cases, t 
make them out by direct evidence, unlei 
they have been confessed, but may be gatk 
ered from the conduct of the party as shovi 
in proof; and when the tendency of his ac 
tions is direct and manifest, he must alwaj 
be presumed to have designed the rem) 
when he acted." 

As to guilty knowledge, on the same peg 
of the b^k, the author says: 

"The law in this respect seems to be, tba 
evidence of other acts, or conduct of a aifl 
ilar character, even although involving sal 
stantive crimes, is admissible to prove gailt 
knowledge," even although it shows othi 
crimes not involved before the Court 
the very next pa^e the same author says: 

" The same evidence is generally admiM 
ble to prove intent aa to show guilty know! 
edge." 
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is to say, other acto, although in- 
subetantive crime, may be admitted, 
pioint the gentleman made, the writer 
» on that question by sayine, " Tliat 
rime itself is committed, the intent 
larily presumed by tlie law." To be 
is. But there *are two allegations 
ine is a conspiracy — 
wiKO. To murder the President 
ant Judge Advocate Bingham. A 
cy, with intent to aid the rebellion, 
er the President; and then there is 
iering of the President in aid of the 
, in pursuance of the conspiracy. 
I are tryine to prove the intent with 
ley entered into Uiis conspiracy, and 
iL This book, in answer to that 
m of the gentleman, says : 
efendant's conduct during the ru 
his manner at the time of passing 
t, or his having passed by several 
I also admissible for the same pur- 
t the intent, the guilty knowledge, 
brought directly home to the de- 
but m DO case can evidence tend- 
low it be admitted, until the corpus 
first clearly shown." Wh^t then 7 
nay be. 

iriNO. That is the res gesta. 
mt Judge Advocate Bingham. No; 
( intent What becomes of the ob- 
low 7 The body of the crime has 
red according to the practice of tlie 
law, as a eeneral tiling, and the 
iption that I know of, of any note, is 
>tion made at common law in cases 
racy, which the gentleman will re 
is written in th€ text of Starkie. 
lat next? In order to prove the 
ou may have other acts of the 
although they involve substantive 
lid the same text and section of 
goes on to say : 

le charge of sending a threatening 
or and subsequent letters from the 
the party threatening may be given 
ce, as explanatory of the meaning 
tof the particular letter upon which 
ment is framed." What do you say 

mro. I say it does not apply at all. 
Dt Judge Advocate Bingham. I 
>es apply; that sending prior and 
it letters is a distinctive crime, for 

micht also be indicted, and enter- 
his is a distinctive crime, for which 

may be also arraigned; but when 
d it, he entered into it to aid it, did 

mro. He did not enter into that 
nate the President 
nt Judge Advocate Bingham. Yes, 
d into it to assassinate the Presi- 
i everybody else that entered into 
ion, entered it to assassinate every- 
; represented this Government, that 
lowed the standard in the field, or 



represented its standard in the councils 
That is exactly why it is eerman. 

The Commission overraled the objection. 

Witness. — I can not state positively of 
my own knowledge that the accused, Samuel 
Arnold, has been in the military service of 
the rebellion, rl have seen him in Richmond 
with the rebel uniform on ; whether it was 
the uniform of a private soldier or an officer, 
I can not rememoer. This was in the year 
1862. 

Cross-examined by Mr. Ewino. 

I would not say positively that it was not 
in 1861 I saw him. I know he had been 
ill, but I can not state the year positively. I 
saw him several times; it was since the re- 
bellion, 

Jambs L. McPhao. 

Recalled for the Prosecution, — May 18. 
[XzhlUtins the ** Sam ** letter to the wltnees.] 

I think that letter is in the handwriting 
of Samuel Arnold; the direction, ** J. Wilkes 
Booth," I should also think is his. I am 
acquainted with the handwriting of the 
prisoner, from having received a letter of hit 
from his &ther, dated the 12th of AprU, 
from Fortress Monroe, the writing of which 
looks similar to that of this letter signed 
*'Sam." 

LiTTLBTOV P. D. NbWMAN. 

For the Prosecution, — May 18. 

I know the accused, Samuel Arnold. On 
the 9th, 10th, or 12th of September, Mr. 
Arnold had been helping us to tlixash wheat 
at a neighbor's, and during that time there 
was a letter brought to him. In that letter 
there was either a twenty or a fifly-dollar 
note; I am not positive which. He read 
the letter, and remarked that he was flush 
of money, or something to that effect After 
having read the letter, be handed it to me, 
and I read some half a doxen lines, possi- 
bly — not more. I did not understand it ; it 
was very ambisaous in its language ; and I 
handed it back to him, and asked him 
what it meant He remarked that some* 
thing h\ft would take place one of Uieae 
days, or De seen in the paper, or something 
to that effect That was about all that oc- 
curred. 

I do not remember that I saw the signa- 
ture to the letter; if I did, I do not remem- 
ber what it was. 

The JuDOB Adyooati here announced that 
the testimony on the part of the Government 
had closed. 

See testimony of 

William E. Cleaver. page 71 

Mrs. Mary Van Tine. " 223 

Billy Williama " 223 

Edwaid C. 8tA^%xC ^ '^a 
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WiLLUK 8. Akhold. 

Fbr tlu D^nm.~Mitg 31. 

By Ub. EmHO. 



to SaLnrdaj, the 25th, my brother «i 
me in the eonatrj, Kt UookBtown. 

We went into Baltimore on Saturday even- 
ing, the 25c!i, and returned to the coantir 
again on Sundaj, the 26Lh. We came again 
into town either on Tueada; or Wedne«da^. 
I went to the country again, and came in 
on Friday night He went out with roe on 
the let of April, and in the afteraoon he 
went to Fortress Monroe. 

Ab I was cominc into Baltimore on the 
Slot, I saw him in the ooaeh ffoing to Uooka- 
towD. From the 2lBt to the 25ih, I saw him 
evsrr day, and he slept with me every night 
We arrived in Baltimore on the 25th, be- 
tween 5 and 6 o'cloclc. I saw my brother 
at supper at my father's, and when I went 
to bea, between 9 and 10 o'clock, he was in 
bed. When we got up the next morning, I 
went down to the Government bakery, left 
him at home, told him I would be back in 
about half an hour, and we would go out in 
the country together. When I came back 
he was home, and between 9 and 10 o'clock 
that morning we .started for the country. 
He Btnid there until tlie 2!4th or 29lh, and I 
saw him every day and every nielit It was 
on either a Tuesday or a Wednesday that 
he left, about 8 o'clock. I saw liim next on 
Friday, when I came in from the country to 
my father's; my brother was there to sup- 
per. He was at home at my father's on 
that night I did not sleep with him; my 
brother did; and I slept in the tame room. 
The next day, Saturday, I took him out in 
the country. We startedabout 8 o'clock, and 
came in between 12 and 1 at noon. In the 
afternoon, between 3 and 4, he left for Foi^ 
tress Monroe. That was on the IbI of 
April. I am certain about these dates. 
Hooketown is about six milea from Balti- 



I can nx the date of the 2lBt as being 
the day on which I saw my brother in the 
coach going to Hoohatown, as I was going 
to Baltimore, because on that day Hr. 
Bnflington, of the Three-mile House, had a 
sale of farming utensils, and Mr. Ditch had 
a «a]e the day before, at which I bought 
aome thinga, and entered them in my book. 



I do not know where my brother was \» 
tween supper and bedtime on the next Satnr- 
day; I went out and left him at home, and 
be was in bed when I came back. On the 
following dar he went back to Hookatows, 
and returned to Baltimore on the Tuesday 
or Wednesday. He gave those arms to me 
on the 1st of April, when fae went to Fo^ 
treas Honroft He had had thmn oat is 
the country from the day he went there, tits : 
21st. The pistol waa loaded when it wu \ 
given to me. | 

(Th* ^rtol Ibntiil Ib AnoM'i bM M rsrti^ Mmim 

That is not the pistol my brother ^re ts 
me; be gave me the pistol and knife by 
themselvee. They were not in the valise. I 
did not give them to anybody, but I remem- 
ber my father coming to the desk where they 
were placed, getting them, and taking them 
to Baltimore; It was a la^^e^iaed pMol, 
something like the one just shown mei 
Bj/ Ua. EwiHA 

On the 20th of March, I law my btotlMr 
shoot off two rounds out of the pietol, at llii 
chickens; then he went into the booM Bi4 
reloaded it I waa at the door, and did at) 
see him reload it 

Fbaxe Abnoi.d. 

For the Htfcntc—May 31. 

By Mb. Ewino. 

The accused, Samuel Arnold, is my brothet 

generally reside at my father's in Balti 
.ore. I saw mv brother on the 30th asd 
[at of March laet; Thursday and Friday. 
On the Friday morning I gave him a letto, 
wiiich came for him from Mr. Wharton, in 
reference to hia application for a situation, 
telling him to come down, and he wentdowa 
on Katurda,T afternoon, the 1st of April, oa 
the Norfolk' boat, at about half-pest 4 C^ 
lin UolTatt of the Eighth Maryland took a 
Late-room with him. 

By ASSISTAHT JUDOB AdVOC&TB BlBOHlM, 

My brother had made application for em- 
ployment to Mr. Wharton, but I do not know 
the date. 

Jacob Smitb. 

For tki Df/ente. — Afay 31 

By Mb. Ewino, 

I live in Hookstown, Baltimore Coanty, 

Md.; about half a mile IVom the residenee 

of William S. Arnold, brother of the prisoDtr, 

Samuel Arnold. Our farms join. From thi 

TfMi to the 22d of March last, np to new the 
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s near as I can eet at it, I saw the 
T, Samuel Arnold, nearly every day; 
lies three or four times a day. 

vamined by Assistant Judge Advocatb 
Burnett. 

1 not be sure whether it was the 20th 
that I saw him. I do not think it 
e 23d or I9th. I have no particular 
for fixing the date; only an indistinct 
siion of it. It is just about the same 
e 30th ; I kept no note of it 

By Mb. Ewing. 

s OTer at his brother's place several 
uring that period. I used to go there 
rketing stuff to take to the city; and 
to go right in the field and get it It 
ly on those occasions that I saw him 
brother's place, and coming over. 

Charles B. Hall. 

For the Defense. — June 2. 

By Mr. Ewixo. 

;he past two months I have been at 
s Monroe, as clerk to Mr. Wharton, 
r there. His store is outside of the 
ition, at what is called '*01d Point" 
cquainted with the prisoner, Samuel 
, at Mr. Wharton's store. He came 
;he latter part of March, or 1st of 

He was emploved by Mr. Wharton 
it him in book-keeping. I think he 
lere two weeks and one day. I saw 
ivy day, but not all the time. 
3 en^ged in another place part of 
e. Mr. Wharton has the contract for 
9 Monroe. I was engaged there from 

o'clock until 2. T had business then 
ower store; and at about 5 o'clock I 
•eturn. 

1 not say positively, but I think it 
3ut the 1st of March that he made 
plication in writing for employment 

know of one letter from him, the 
nswered, telling him to come, and he 
a about a week. Major Stevens, a 
nient officer, has Arnold's letter, 
staid at the lower store and slept at 
larton's. I saw him every night 

ammed by Assistant Judge Adtocatb 

BlNOUAM. 

8 not at all acquainted with him 
he came there. He opened the cor- 
ence himself, as far as I know, in 
last 

GsoROE Craig. 

For the Defense.—May 31. 

By Mr. Ewino. 

e lived at Old Point during the past 
mthSy and have been employed as 
n in Mr. Wharton's store, I hare 

16 



seen the prisoner, Samuel Arnold, there; he 
was a clerk— chief-clerk, I believe — in the 
same establishment He came there on a 
Sunday morning, some time in the latter part 
of March or the 1st of April, and remained 
there about two weeks, up to the time of 
his arreet J saw him every day during that 
tima 

Minnie Polb. 

For the Defense* — June 7. 

I reside in Baltimore. I am acquainted 
with the prisoner, Samuel Arnold. 1 saw 
him in that city on the 20th, 27th and 28th 
of April. On the 20th, I saw him in an 
omnibus, going to Hookstown; and on the 
28th, 1 saw him at our house on his way to 
Baltimore. I have not seen him since, until 
now. 

Eaton G. Horner. '*- 

For the Defense. — June 6. 

By Mr. Ewing. 

The facts stated to me by the accused, 
Samuel Arnold, to which I have testified, 
were communicated to me by Arnold at 
Fortress Monroe. lie did not speak of any 
thing that occurred on the boat The con- 
fession of Samuel Arnold, referred to by 
William McPliail was written in Marshal 
McPhail's office. 

John W. Wharton. 

For the Defense. — June 7. 

By Mr. Ewino. 

I live in the city of Baltimore; my place 
of business is at Fortress Monroe, outside. 

The prisoner, Samuel Arnold, was in my 
employ from the 2d of April to the 17th, 
when he was arrested. He was employed 
by the week as a clerk. I was absent about 
tbree days during that time, but I have rea- 
son to believe he was there all the time, or 
I should have been told of bis absenca He 
was employed by me in consequence of a 
letter received by me from his father; also 
one from himself. 

Q. In that letter did he make any reference 
to the business in which he had theretofore 
been engaged? 
Assistant Judge Advocate Bingham re- 
lied, that if the letter were here, it woiild 
e utterly inadmissible in regard to any 
thing contained in it about his former pur- 
suits or whereabouts, and doings of any sort, 
for tlie simple reason that a party could 
not, either in writing or orally, make evi- 
dence at his pleasure, to bar the doors of 
justice against the power of the Government, 
which he is charged to have ofiended. Here- 
tofore, testimony had been admitted as to the 
contents of the letter, so far as to show that 
Arnold had applied to the witness for em- 
ployment TYiaX YlfiA )D««tl «l\T0k\\.\flA^\Ay:ibSQ3Ht 
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it seemed perhaps to be fair to the accused 
withoat doine injustice to the Government 
He had 'the benefit of that application, but 
the proposition now made was entirely inad- 
missible. ' 

Mr. EwiNd stated that it had been proved 
that the letter in question was taken from 
the store of the witness by Major Smith, an 
officer of the United States, at the time of 
Arnold's arrest; the Judge Advocate had 
been requested some days since to produce 
the letter, and he had been unable to find 
it; so that if the letter itself would be ad- 
missible in evidence, it was now- competent 
to prove its contents by parol. It was a 
declaration by the prisoner, Arnold, ^t the 
time of his application to the witness, as to 
his having abandoned the business in which 
he had formerly been engaged. Under the 



latitude of examinatiion whieh hmd been vt 
dulged in on the part of theprooeoutioDythil 
proof might fairly be admitted. 

The JuDOB Adyooatb. We have 
Kshed that intimacy clearly in their 
tion in Washington. We are simply follow- 
ing them t5 faltimore, and vLowinr tliafc 
there they wer» in correspondence with CMk 
other. It is a fkct of the same Order, Mai 
akhongh it may not have the same fovei 
with the other fact, ita tendency certainly ii, 
in the same direction. We do not offer tin 
contents of the letter; we offer the (act of 
their correspondence with each other. 

The Ck>urt sustained the objection. 

K 

Each of the counsel for the acciued 
announced, on behalf of his client^ that lki| 
defense was closed. 



• ♦# 



Tucsdat/y May 16, 1865. 



DIBOUSSION ON THE DAILY BEADING OF THE 

EBCORD. 

The President. One of the members of 
the Court has moved that the reading of the 
record be dispensed with, inasmuch as the 
counsel on the part of the prisoners are fur- 
nished with an official copy of the record, 
and have an opportunity of examining it 
during the intervals between the meetings of 
the Court, and can object to any thing that 
is incorrect, when they come into Court, if 
they find any inaccuracies. 

Colonel Tompkins. Besides, it is very ac- 
curately published in the morning papers. 

Mr. EwiNG. If the Court will allow me, I 
will state that the reporters are not able to 
fUrnish us immediately with an official copy 
of the record; it is always behindhand a day 
or so; but inasmuch as the record is pub- 
lished quite accurately in the Intelligencer, 
from the notes of the reporters, if the Court 
will allow us the privilege at any time, even 
though it be not the day after the examina- 
tion of a witness, in case we discover an 
error, to ask that the witness be recalled, it 
would be satisfactory, so far as I am con- 
cerned. If this arrangement is made, it will 
be necessary for the Judge Advocate to de- 
tain witnesses for, say, two days after their 
examination, so that we may have time to 
read the testimony as published in the paper, 
or as furnished us by the reporters. We 
have not yet been furnished witn the last of 
yesterday's proceedings, nor has that portion 
been published in the paper. 

The President. I should think a deten- 
tion of one day would be ample. 

Mr. EwiNO. If the witnesses who were 
examined yesterday were detained until after 
the Court meets {o-morrow, I think that 



would be sufficient The CYidenoe of tk 
last witnesses examined yesterday will jnk 
ably be published in tne Intelligencer 1^ 



morrow. 



^ I 
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The President. Has the Judge Adfwiit 
any objection to that arrangement? 

The Judge Adyocatb. a do not wiak% 
embarrass the Court, certainly, by aay- 
gestions of mine. I am as anxipoi for IfrH^^^ 
dispatch of business as anybody can. be; 
if this precedent is now established, it 
be, I think, not only the first one wluck 

been set in the military service, but the i ^^ 

in the civil service. I never, in my iklll?^ 
life, have been in connection with aoyooo^ '- 
the proceedings of which were not rMdoiV 
in the hearing of the court itself, 
they were declared by the court to be 
rate and complete. Although I bftve |fl ^^'~ 
much confidence in the accuracy of owr 
porters as anybody can have, I tbiiik, 
would be a dangerous example to set, aMJ 
would rather see it in any case thit ''J-..--, 
arisen in the military sen* ice of the 
than in this, where there are so many 
at stake, and where it is so vastly im 
not only that there should be strict -^v ^ 
racy, but that the country should feel tf^fA v-. 
that it is so, and that all the precantiif^ ^^^ 
necessary to secure that result, ha 
resorted to. If it sliall be known b 
in connection with this trial, that the 
departed from the usages of the service, i^^ ^--s 
did not even have its own record read 
but trusted simply to the reporters fi 
curacy, it might go yery far to shake 
confidence of the country in the accuraej 
these reports, and would certainly leave 
opening for criticism. 

General Foster. I think the 
should be proceeded with every morning 
j the purpose of correction, if any coi 
' should be necessary. 
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The Presidbnt. I am very much inclined, 
kfter hearing the opinion of the Judge Ad- 
vocate General, to change my first impression 
in the subject, and I will vote against the 
vopofiitioo, though I thought favorably of it 
It first 

The motion was then withdrawn, and the 
«9ord was read and approved. 



Thursday^ June 8, 1865. 

Mr. AiKBN proposed to offer in evidence a 
el^raphic dispatch from Montreal, Canada, 
x>ntaiDing an affidavit of John McCuIlough, 
nmde before the Vice-Consul of the United 
States in Montreal, for the purpose of con- 
Tadicting a statement made by Louis J. 
iVeichmann, a witness for the prosecution, 
ihat he had seen McCuIlough at Booth's 
room in the National Hotel on the 2d day 
>f April last 

Assistant Judge Advocate Bikoham ob- 
jected to the introduction of the paper. It 
iras a wholly immaterial question whether 
ICcCuJlough ever met Weichmann or not 

Mr. Aiken claimed that it was competent 
to disprove any statement made by Weich- 
nann which was not true. Mr. Weichmann 
lad sworn to certain statements which were 
xmtradicted in this sworn affidavit of Mr. 
KoCullough. If he was mistaken in such 
mall matters, might he not also be mistaken 
II the greater matter of the guilt or inno- 
sence of some of the accused. 

Assistant Judge Advocate Bingham replied 
Jiat this was an illegal mode of attacking a 
sitnese. If, on cross-examination, a witness 
fB asked an immaterial question, his answer 
x>iicludes the party asking the question. 

The JuDOB Advocate proposed to read to 
;1ie Conrt an authority on this point, as it 
iras raised so often, and might be again; 
lod he wished the authority borne in mind, 
iia'Mely: 

^ Irretetiomt questions will not be allowed 
bo he pat to a witness on cross-examination, 
llthoagh they relate to facts opened by the 
)dier party, but not proved in evidence. 
JSor can a witness be cross-examined as tp 
iny ibcts which, if admitted, would be coT- 
lateral and wholly irrelevant to the matters 
in issue, for the purpose of contradicting 
bim by other evidence, and in this manner 
to discredit his testimony. And if the wit- 
ness answers such an irrelevant question 
before it is disallowed or withdrawn, evidence 
san not afterward be admitted to contradict 
bis testimony on the collateral matter." 
[Ben^t, PL 307.) 

Assistant Judge Advocate Bingham stated 
that the same position was sustained by Ros- 
5oe*s Criminal Evidence, p. 87, from which 
lie read the following extract: 

** Evidence to contradict the opponent wit- 
fuues, — ^This ma/ aJwaje be given oa pdi'ia 



! relevant to the issue. But if any opponent 
'; witness be asked questions on cross-examin- 
ation which are not relevant to the issue — 
which, as we shall hereafter see, may be 
done, (p. 146)— the answer must be taken, 
and he can not be contradicted by other ev- 
idence Spejiceley ▼. DeWillott^ 7 East 108; 
R. V. Yewiuy 2 Camp., 638, where a witness 
was asked whether he had not been charged 
with robbing the prisoner, his master, which 
he denied, and Lawrence, J., refused to allow 
him to be contradicted on this point" (Ros- 
coe's Criminal Evidence, p. 87.) 
The Court sustained the objection. 



June 8, 1865. 



Mr. EwiNO offered in evidence, on the part 
of the defense, a copy of General Orders 
No. 26, War Department, Adjutan^General's 
Office, Washington, February 2, 1863, as fol- 
lows: 



Wa^ Dkpaktmknt, 
tJQbn 



, 1863./ 



Adjutant^bnekal's OrricK 
WaahingtOD, February 2, 

General Orders No. 26. 

The district of country north of the Poto- 
mac River, from Piscataway Creek to An- 
napolis Junction and the mouth of the 
Monocacy, and south by Goose Creek and 
Bull Run Mountain to the mouth of the 
Occoquan, will constitute the Department of 
Washington, and troops in that department 
will constitute the Twenty-second Army Corps, 
to be commanded by Major-General Heintzel- 
man. 

By order of the Secretary of War. 

L. THOMAS, 

Adjutant-General. 

Mr. EwiNO, with the consent of the Judge 
Advocate, offered as evidence of the same 
validity, as if the same fact were testified to 
by Mr. John McCuIlough, the actor, on the 
stand, the following telegraphic dispatch : 

Mo^TTBKAL, June 2, IMS. 

To John T. Ford, National Hotel : 

I left Washington on Mondav evening, 
March 26th, and have not been there since. 
You can have my testimony before American 
Consul here, if requisite. 

JOHN McCULLOUGH. 

The Judge A dyooatb- offered in evidence, 
for the prosecution, the proclamation of the 
President of the United States, for the in- 
formation and government of the army and 
all concerned, dated September 25, 1862, with 
accompanying certificate of the Secretary of 
War, dated May 30, 1865. 

[See A]»peiidix, page 419.] 

The Judge Advocate also offered in evi- 
dence, for the prosecution, General Orders 
No. 100, Adjutant-General's Office^ Waahitv^- 
ton, April 24, 1%^^, ooTi\aAii\Ti% ^''\\«Nxvvsi^ws^ 
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for the government of the armies of the 
United States in the field." prepared by 
Francis Leiber, LL.D., and revised by a 
Board of Officers, of which Major-General 
£. A. Hitchcock was president 

[8eo Appendix, pace 410.] 



June 12, 1855. 

Assistant Jud^e Advocate Bingham offered 
in evidence certified copies of the journals 
of the joint sessions of tlie Senate and the 
House of Representatives on the 2d Wednes- 
day of February, 1861, and the 2d Wednes- 
day of February, 1855 (certified to be correct 
copies by the Clerk of the House of Repre- 
sentatives, under the seal of that House,) 
showing that Abraham Lincoln and Hannibal 
Hamlin were elected President and Vice- 
President of the United States, for the term 
of four years, commencing on tlie 4th day 
of March, 1861, and that Abrahisim Lincoln 
and Andrew Johnson were elected President 
and Vice-President of the United Stales, for 
tiie term of four years, commencing on the 
4th day of March, 1865. 

[YutcK for Preflident and Vicc-PretldeBt of the United 
StatcM for the cuiiMtitutioDal term, commoDciog on thu 
4th day of March, 18CI. 

NumlN-r of Htutes...^ « 33 

KumlKT uf Kk>ctoraI Vot4?» » 303 

Ahraham Linroln, for President ^. IM 

John (.?. Urt-ck in ridge, for President 72 

John Dell, of TenneB8i>o, for President 39 

8tephi-n A. Doafflai. for Pn>8iiteDt 12 

Hannibal Ilauillu, for Vic(»-Pniiident IMO 

Joiieph Lane, for Vice-President 72 

Edwanl Kverott, for "Vicre-l'resideat ^ ^, 39 

llerHfchel V. Joliuson, for Vice-l'residrnt 12 

Votes for President and Vice-President of the United 
Statrs fur tlio r«)nstitutiuuul t(.rni, coDimenciug on the 
4lh day t»f March, IHO. 

Number of Stntei* (Kansas, WVst Virginia, and 

Noviula Ix'iiiH add<'(l hiucc Wt\) 36 

KunjlnTof fJIcctonil Vt>tth (Virjrinia, Surtli Ciiro- 
linu, (^outli 4'arolina, (icorKia, Teun«'MiH^ Louis- 
iana, AIiKsix»ippi, Aliibunui, Arkautias, Florida, 

and TexnH n(»l voting) „ 233 

Abrahuui Liucolu, lor l*reeii<ient 212 

(^eorjfe IJ. McCli-llan, for l*r«-«iileiit ^ 21 

Andrew Joliuson, for Vice Presldi-nt ^. 212 

George II. Pendleton, for Vice-President 21 

Gcrtifled to as being a correct extract from the Journal 
of the honate of the United ijitates of 13th February, l.s)l, 
and fth February. IHWi. rospoctively. 

^Signed,; JUnN W. FORNEY.] 



Brigadier-General E. D. Townsend. 
Recalled Jor the Prosecution. 

Q. Bo you know the fact that Abraham 
Lincoln acted as President of the United 
States from and after the 4th of March, 1801, 
until the 15th of April, 180o, when he died? 

A. Yce, sir; I had frequent official inter- 
course with him ns President of the United 
States during that time. 

Q. Do you know the fact that Hannibal 
Hamlin acted as Vice-President during the 
four years preceding the 4th day of March, 
1865? 

A. Yes, sir. 
^ Q. And that afterward Andrew Johnson 
stcteid as V/op-PresideDt until the death ot 



Abraham LidcoIdi on the 15th of April, 
1865?^ 

A. Yes, sir. 

Assistant Judge Advocate Binghaic offefcd 
in evidence a certified copy, under the aoJ 
of the Department of State, of the oath of 
office of Andrew Johnson, as Preaident of 
the United States, before the Chief-Joatioe, 
on ihe 15th day of April, 1865. 

Also a duly certified copy of the resohh 
tion of the Senate, dated March 5, 1861, con- 
senting to the appointment, and aidviaing tbe 
same, of William H. Seward as Secretary of 
State of the United States; and, also, a doly 
certified copy of the commission of William 
H. Seward as Secretary of State of the United 
States, dated March 5, 1861, signed by Abrft- 
ham Lincoln, President of the United Statea 
and attested by J. S. Black, Secretary of 
State, under the seal of the United States. 



June 14, 1865. 

Mr. EwiNG. On behalf of Mr. Stone and 
myself, who are jointly counsel for Dr. Sam- 
uel A. Mudd, and who separately represent 
other of the defendants, 1 ask leave to say 
to the Court, that the arguments in defenat 
of those of the prisoners we represent, can 
not be made in such manner as to give elB- 
cient aid to the Court in its investigation of 
the questions arising under the charge tad 
specification preferred, unless the said charge 
and spcciticution are relieved of ambiffuity 
by nu opeiiiiig statement from the tfiidge 
Advocate, indicnting the oflTonse or ofieufics, 
for the conlmis:^ion of which he niav claim 
thosjc of the accused whom we represent 
should severally be convicted, and the laws 
creating such offense or offenses, and pre- 
scribing the penalties thereof In support of 
this suggestion we submit the following rea- 
sons : 

I There is but one charge, tn /orTrt, against 
the accused ; but, in fact^ there aeem to be 
four charge."*, each alleging the comniission 
of a separate and distinct oflensc, as follows: 

1. Maliciouslv, unlnwfullv, and in aid of 
the existing arnied rebellion against the 
United States of America, oombining, confed- 
erating, and conspiring to kill and murder, 
within the military departnient of Washing- 
ton, and within the defenses of the city, 
Abraham Lincoln, late, and at the time of 
conspiring. President of the United States, 
and Commander-in-chief of the army and 
navy thereof': Andrew Johnson, then Vice- 
President of the United States; William H. 
Seward, Secretarv of State; and Ulvsses SL 
Grant, Lieutenant-General of the army, etc. 

2. In pursuance of said malicious, unlaw- 
ful, and traitorous con.*»piracy, maliciously, 
unlawfully, and traitorously munlering the 
said Abraham Lincoln, Pre^dent, etc. 

^. ^Qb\\<^\o\]Alv^ unlawfully, and traitor 
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osaaly aesaaltiDe, with inteDt to kill and mur- 
der, the said William K. Seward, Secretary 
of State, etc. 

4. Lying in wait with intent maliciously, 
anlawfully, and traitorously to kill and mur- 
der the said Andrew Johnson, then Vice- 
President of the United States, and Ulysses 
S^ Grant, Lieutenant-General, etc. 

The offenses enumerated, as aforesaid, in 
the said charge, are separate and distinct, 
and we, therefore, ask that the Judge Advo- 
cate should state, in regard to those of the 
accused whom we represent, of which of said 
offenses, under the evidence, he claims they 
Bfaoald each be convicted. 

XL We further respectfully say we are not 
•dvised of the law creating and defining 
oertatn of said offenses, as the same are laid 
ta the said charge, and therefore ask that 
the Jadffe Advocate specify the law cre- 
ating said offenses, or the code or system of 
laws in which the same may be found, that 
we may be able to present the case of such 
of the accused as we represent, in a manner 
Donducive to the ends of justice, and there- 
fore more satisfactory to the Ck>urt 

The crime of murder — assault with intent 
to kill and murder, conspiracy to murder, 
and conspiracy in aid of the rebellion — ^are 
well understood and accurately defined by 
the common or statute law, and for the com- 
miasioQ of those crimes just and appropriate 
penalties have been prescribed ; but no laws 
known to us define the crime of " traitor- 
oaaly " murdering, or of " traitorously " as- 
waiting with intent to kill and murder, or 
of lying in wait ** traitorously" to kill and 
mnnler. If the last-named offenses, designa- 
ted and described in the charge, are created 
crimes by some code of laws unknown to us, 
and penalties are prescribed for their com- 
mission by such code, it is respectfully sub- 
mitted that to advise us of what that code 
is, before we are called upon to present our 
arguments, could certainly not defeat, and 
might materially promote the ends of justice. 

IIL We further respectfully state, that the 
Constitution of the United States provides 
tluit in all criminal prosecutions the accused 
ihall be entitled to be informed of the na- 
ture and cause of the accusations against 
them. That several of the offenses charged 
ais, if they are crimes defined by the Consti- 
tution or the laws, offenses in the trial of 
which rules of evidence are applicable, dif- 
ftrent in important respects from the general 
rales of criminal evidence. And the accused 
bsve the right now (as they have had the 
right at all prior stages of this trial) to 
know for which of the offenses each is sev- 
Bmlly held, so that counsel and the Court 
may know what part of the evidence pre- 
lented against all is applicable to the cases 
vtihe accused severally. And that the con- 
tituttonal guaranty above referred to, in our 
odgment, entitles the accused to such desij^- 
%tion of the specific charges on which it 



may be claimed each should be convicted, as 
well as to an indication of the code of laws 
by which the last three of the offenses as 
charged are defined, and their punishments 
provided. 

The JuDOB Advooatb. If the Court please, 
when I recall the character of the pleadingn 
in this case, the complete diatinctness of the 
charge and of the specification, I confess 
myself somewhat surprised at the appeal 
which is now made to tlie Qovernnieiit on 
behalf of the counsel for the prisoners. Cer- 
tainly, if I were to go over the ground again, 
either orally or by writing, I could not make 
known to the counsel with more certainty, 
or with more appropriateness or terseness of 
language, than has been already employed in 
these pleadings, the precise offenses with 
which the prisoners are charged, on which 
thev have been arraigned, in reference to 
which the entire range of inquiry has been 
directed, and upon which the judgment of 
this Court is finally asked. 

The general allegation is a conspiracy; 
and certainly the gentleman would not ask 
me to expound to him the law of conspir- 
acy, nor to bring from the library here the 
books which treat upon it As a profes- 
sional gentleman of eminence, he is entirely 
familiar with the range of the authorities on 
that general subject. 

The pleadings proceed, after averring this 
conspiracy, (in which it is alleged all these 
prisoners participated,) to set fbrth clearly 
and specifically the part which it is believed 
and alleged each one of them took in the 
execution of that conspiracy. 

The investigation here has carefully fol- 
lowed the line of allegation. We have 
sought, in every instance, to show, as far as 
the testimony would enable the Government 
to do, that these parties, in the execution of 
the conspiracy, performed precisely the acts 
which it was cliarged they had performed. 

Now, it can not be possible, in view of 
these allegations, and in view of the proofs 
which have been sifted again and again, in 
the presence of the gentleman and those as- 
sociated with him, that he can have any 
doubt, or can feel any embarrassment as to 
the precise measure and manner of crimin- 
ality which is charged upon these parties, 
and upon which the judgment of this Court 
is invokeii. They are all alleged to have 
participated in the general conspiracy, and in 
the execution of that conspiracy, so far as 
the assassination of the rresident is con- 
cerned; and then the particular parts which 
each one performed therein afterward, either 
in execution or in the attempt to execute, 
are set forth. It is for the Court to de* 
termine how far the proof sustains these 
allegations; but it can not be that the gen- 
tleman is left with any doubt to embarrass 
him as to the precise ground on which the 
judgment of chis Couri is asked in reference 
to each of these parties. 
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Then, as to the law applicable to this 
case: that is a matter of which the counsel 
are expected to take notice. We have no 
special statute to which we can point him. 
We have the great principles of jurispru- 
dence, which regulate this trial, with which 
he is familiar, with which all men belonging 
to his profession are expected and held to be 
familiar. I do not suppose we shall intro- 
duce a solitary authority which will in any 
manner surprise the gentleman, or with which 
he is not already perfectly conversant. If I 
had any such, I should certainly gladly pro- 
duce it for his inspection and consideration 
in advance. But I decline making a formal 
opening on the part of the Government It 
is not necessary. It is not in accordance 
with the practice of military courts, and in 
this case I have not felt that I was at all 
required to depart from the usage on that 
subject This invcstigatibn has been con- 
ducted in the frankest and most open man- 
ner, and the gentleman is just as familiar as 
the Judge Advocates, who represent the 
Government, are with all the facts of this 
case, on which these parties are sought to be 
charged. As to the legal inferences which 
result from those facts, he must be expected 
also to be advised. 

Mr. EwiNG. I see no answer in the state- 
ment of the learned Judge Advocate to the 
request that I have made. I understand 
from the Judge Advocate that the only 
crime charged against these parties is con- 
spiracy. Am I right? 

The Judge Advocate. A conspiracy, ns 
allc;i:ed, to murder the President of the United 
States, and the members of the Government 
mentioned, and the execution of that con- 
spiracy as far ns it went, and the attempt to 
execute it as far as alleged. 

Mr. EwiNG. But I ask what crimes are 
charged? 1 should like to have them enu- 
merated. 

The Judge Advocate. I confess that my 
knowledge of language does not afford me 
anv more distinct desij'nations than those 
which I have employee! in the.se pleadin<?s. 

General Kautz. It seema to me this ap- 
plication should- have been made when the 
charge and specification were first read. 

Assistant Judge Advocate Burnett. If 
the pleadings were not sufHciently distinct, 
that was the time when a request should 
have been made to correct them 

Mr. EwiXG The application is certainly 
pertinent now, and it would, of course, have 
been pertinent at the beginning. I did not 
see the charge and specification until afler 
my clients had pleaded; nor did I get a seat 
in the court-room until evidence was being 
introduced. I have devoted a great deal of 
time to the study of this charge and specifi- 
cation, and the statement which I have pre- 
sented is presented in entire good faith, for 
^he purpose of learning whether my clients 
are cl^arged with, and being tried for, four 



distinct crimes — to-wit: conspiracy, marder, 
assault and battery with intent to kill, and 
lying in wait — or whether they are charged 
simply with one crime — conspiracy. And 
after the same deliberate consideration of 
the charge and specification, I am utterly 
unable to know in what code or eyatem of 
laws the crimes of '* traitorously murdering," 
''traitorously lying in wait," " trait oronalT 
assaulting with intent to kill," are define^ 
and their punishments provided. I shonU 
like an answer to the question, how many 
distinct crimes are the accused charged witk, 
and what are those crimes? 1 can not tell, 
from the charge and specification with oe^ 
tainty. 

Assistant Judge Advocate Bikohak. I 
understood you to say there were four. 

Mr. EwixG. It seems to me so, but I shcmld 
like to know whether I am right in that 

The Judge Advocate. I stated, in the 
brief remarks I submitted, that I regarded 
them all as charged with conspiring to nimi 
sinate the President of the United Statee^ 
and the various members of the Governmot 
named in the pleadings; and they are fortlier 
charged with having executed that con8pi^ 
acy, so far as the assassination of the Pret* 
ident was concerned, and the attempt to 
assassinate the Secretary of State, and to 
have attempted its execution, so far as ooi- 
cems the lying in wait and other matten. 
which are distinctly set forth as indicadag 
the individual action of each of these ccat 
spirators in connection with the general pro- 
gramme of crime as charged, all beinc io 
pursuance of the conspiracy, all allegea to 
be in aid of the rebellion, and therefore 
properly charged as *' traitorously " done, as 
well as feloniously done. 

Assi.stant Jnd;;e Advocate Bingham. I 
have no hesitation, if the Judge Advocate 
(General will excuse me in making this re- 
mark to Mr. Ewing, not at all under the 
belief that by it 1 snail do any thing more 
than to suggest to him what he already 
knows, that the act of any one of the pa^ 
ties to a conspiracy in its execution, is the 
act of every party to that conspiracy; and 
therefore the charge and specification that 
the Presi<lent was murdered in pursuance of 
it bv the hand of BfX)th, is a direct and aih 
equivocal charge that he was murdered by 
every one of the parties to this conspiracy, 
naming; the defendants bv name. We relf 
for the support of that part of this case upoo 
the general and accepted rules of the com- 
mon law, as declared in our own courts, ai 
well as in other courts where the commoo 
law obtains. 

Mr. EwiXG. I understand that law of 
conspiracy perfectly well, but 1 want to rt- 
new again my inquiry, whether these person* 
are charged wilh the crime of conspiracy 
alone, and that these acts of murdering, as 
saulting, and lying in wait, were merely acts 
done in execution of that conspiracy — 
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AasiBtaDt Judge A4vocate Bivooajl And to open the case, responding to the questions 

Mot crimes? which he has propounded. 

Mr. Ewixo.^ Or whether they are charged Mr. Ewing. That is mv application. 

with four distinct crimes in this one charge? The Commission overruled the application. 

Assistant Judge* Advocate Bingham. I 

answer the gentleman again, that where par- 

ties are indicted for a conspiracy, and the 

ezecntion thereof, it is but one crime at the [Omitted from p*se im.] 

eommon law, and that, upoi\ all autliority, Henrt Hawkins (colored.) 

•• many overt acts in the execution of that ip jt t\ r r 10 

tenspiracy as they are guilty of, may be laid ^^^ ^'^ Defens^'^Junc 13. 

in the same count; aiKl.'I rest it upon the By Mr. Aiken. 

authority of Hale, and Foster, and Uawkin& , , v j * a ^^ mi u x i 

Mr. EwiNo. It is, then, I underetand, one ^ ^*^S ^^^^/^ Surrattsville about elejen 

crime with which they are charged. y^,"" ^ ""T ^'"'^''^U ""^""Z ""L ^"-i^r 

Assistant Judge AdvocUte Bingham. One ^^^ She always treated me kindly and she 

crime all rounS, with various parts per- ^^^ ;:ery f ood to all her servanta I remem- 

fbrmeiL *- r t>er the Government horses breaking away 

Mr. Ewixo. The cri^e of conspiracy. !^°™ Giwboro and that seven of them came 

ABsbtant Judge Advocate Bisohajc. It is ^,^J^. f«"«"" stable; they were there for 

thecritne of murder as well. It is not sin.ply " "^.'"V'"'^ '.' "^ ""/j' ""'Vu^" the Govermnent 

conspiring, but executing the conspiracy ««"* '^V • .J? "?i 7 V'f'i^"" ftl"': 

Im^nably and in aid of the rebellion ~" ^^^ a receipt for them but I know that 

Mr. Ewlxa I ghould like an answer to «*>! ^°"«*'' ''*y »"<* 8™'" *<> ^S^ t***™ ,T'*^• 

»7 quertion, if it is to be given : How many - ^ ^^'i^, ""l^" .^«'"«* **"• ""rratt talk m 

iiMinct crimes are my clients charged with f*^"' f *'',« ^outh; never heard anv cxpre* 

Ud being tried fer? I can not tell . «<'"''• '"'J*' »"• <^'*'*'>"''5*" ■ *' '"j'* ^ .T"! 

Aaeiatant Judge Advocate Bwoham. We ^^^\ u^***.*"" "'^"i '"f ^"••*" ^''^J'"' '^^ 

iMTe told you, .it is all one transaction. P*""^. •*" house, and always gave them the 

The JCDOB Advocate. It may be my mis- ^*' "^e had ; a^d I do not thmk sl.e took 

tetUDC, but I think it is not my fault, if ""f ^y^'^l ''= «•>« *^\ "o^* *•>»* ^ ^"•''5- 

the gentleman has not already the answer ^ .<*<? "5 ''"u'!,T? t S^"^ ^"^ burratts 

whieh he seeks. I can not give him a better *y«"8»" ^emg bad but I heard she could not 

^ see some time back, and that she had to wear 



lir. Swing. Inasmuch as I get no answer ®P^*^ 

inlftlligible to me in response to thatx^ucstion, 

a qoeation of the uttnont cravitv, a question Couet-Room. Washihotox, d. c. \ 

4^y affecting the lives and " liberties of ^, ^ . .•»»«»• ».!««: lo o'clock a. M. ) 

tiiose whom I represent, I now respectfully ^^^ Commission met, with closed doors, 

ask an answer to the other branch of the P""^/!! ^"^ ^J^"''"'"^'^^ , .u r ^ 

inquiry: Bv what code or svstem of laws is ,/" 7^ ™!";u ? P.'T^"^ *J^ 1^/ "^"^^^ 

£ cnm^'of "traitorously^' murdering, or Advocate and the Assistant Judge Advocates, 

•traitorously" assaulting with intent to kill, ^^^ Commission then proceeded to deliber- 

4r * traitorously" lying in wai^ define*!?' ^1*^ "P/^" /^^ evidence adduced in the case 

The Judge ADvdcAXB. I think the com- ^^^^^. ^^ ^}i^ accused. , ^ . , , „ 

Mm law of war will reach that case. This t^^!1!'^*"« ^^^. deliberation, at 6 o clock P. 

ii a crime which has been committed in the ^ » ^^? Commission adjourned to meet again 

Midst of a great civil war, in the capital of V^}" "^^^"^ ^J^^™» o» ^"*^*y» J«^« 30, at 10 

tbe oonntry, in the camp of the Commander- ^ <^'<>ck, A. M. 

fcH5hief of our armies, and if the common CoumT^i;^ Wa«„xoton, D. c. i 

Jaw of war can not be enforced against cnm- Juneao, i^\ lo oviock a. m. / 

laala of that character, then I think such a The Commission met, with closed doors, 

Code is in rain in the world. pursuant to adjournment 

Mr. EwisO. Do you base it, then, only on All the members present; also the Judge 

Ike law of nations? Advocate and the Assistant Judge Advocates. 

The JuDOB Adyocatr The common law The Commission then proceeded to deliber- 

^ war. ate upon the evidence adduced in the case 

Mr. EwiNO. Is that all the answer to the of each of the accused, 
^oestion f 

The Judge Adtocatb. It is the one which David E Hbrold. 

1 re^i;anl as perfectly appropriate to give. . ^ ^ -j .• /. .i -j 

Mr. EwinW. I am m much in the dark After 'nature consideration of the evidence 

sow a^ to that as I was in reference to the ^^^^^l^^^ ^" ^}'^ ^^«« ^^. ^^ ^TT\ ^""'''5 

<>Uier inqairT IIerold, the Commission find the said 

General Wallacb. I understand Mr. Ewing accused— 

to make an application that the Court shall Of the Specification Guilty. 

direct the Judge Adyocate or his assistants Except ''combining, confederating and co&- 
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Bpiring with Edward Spangler ;" or to which 
part thereof. Not Guilty. 

Of the Charge. Gitilty. 

Except the words of the charge, "combining, 
confederating, and conspiring with Edward 
Spangler;" as to which part of the charge, 

Not Guilty. 

And the Commission do, therefore, sentence 
him, the said David E. Herold, to be hanged 
by the neck until he be dead, at such time 
and place as the President of the United 
States shall direct; two-thirds of the Com- 
mission concurring therein. 

Gborge a. Atzerodt. 

After mature consideration of the evidence 
adduced in the case of the accused Geoboe 
A. Atzerodt, the Commission find the said 
accused — 

Of the Specification Guilty. 

Except "combining, confederating, and con- 
spiring with Edward Spangler;'* of tliis 
^ Not Guilty. 

Of the Charge Guilty. 

Except "combining, confederating, and con- 
spiring with Edward Spangler;" of thi.s 

^ Not Guilty. 

And the Commission do, therefore, sentence 
him, the said George A. Atzerodt, to be 
hanged by the neck until he be dead, at siich 
time and place as the President of the United 
States shall direct; two-thirds of the Com- 
mission concurring therein. 

Lewis Payne. 

After mature cousidenition of the evidence 
adduced in the caec of the accused, Lewis 
Payne, the Commission find the said ac- 
cused — 

Of the Specification Guilty. 

Except " combining, confederating, and con- 
spiring with Edward Spangler;" of this 

Not Guilty. 

Of the Charge Guilty. 

Except "combining, confederating, and con- 
spiring with Edward Spangler;" of this 

Not Guilty. 

And the Commission do, therefore, sen- 
tence him, the said Lewis Payne, to be hanged 
by the neck until he be dead, at such time 
and place as the President of the United 
States shall direct; two-thirds of the Com- 
mission concurring therein. 

Mrs. Mary E. Surratt. 

After mature consideration of the evidence 
adduced in the case of the accused, Mary E. 
Surratt, the Commission find the said ac- 
cused — 

Of the Spccifiraticn Guilty. 

Except as to " receiving, sustaining, harboring, 
and concealing Samuel Arnold and Michael 



O'Laughlin," and except as to "combining 
confederating, and conspiring with Edwari 
Spangler;" of thia Not Guiltt. 

Of the Charge Guiltt. 

Except as to " combining, confederating, and 
conspiring with Edward Spangler;" of thii 

Not Guiltt. 

And the Commission do, therefore, eentenoe 
her, the said Mary E. Surratt, to be hanged bf 
the neck until she be dead, at such time ana 
place as the President of the United States 
shall direct; two-thirds of the members of 
the Commission concurring therein. 

Michael O'Laughlin. 

After mature consideration of the evidence 
adduced in the case of the accused, MiOHin 
O'Lauohlin, the Commission find the said 
accused — 

Of the Specification Guim. 

Except the words thereof, "And in the Au^ 
ther prosecution of the conspiracy aforesaid, 
and of its murderous and treasonable pitfr 
poses aforesaid, on the nishts of the 13th mad 
14th of April, 1865, at Washington City, and 
within the military department and militaiy 
lines aforesaid, the said Michael O'Laughlin 
did til ere and then lie in wait for Ulyaset & 
Grant, then Lieutenant-General and Com* 
mnnder of the armies of the United StatM^ 
with intent then and there to kill and mur- 
der the said Ulysses S. Grant;'* of said 
words Not Guilty; and except ^^combiniog, 
confederating, and conspiring with Edwtm 
Spangler;" of this Not Ouiltt. 

Of the Charge Guiltt. 

Except "combiniug, confederating, and con- 
spiring with Edward Spangler;" of this 

Not GtHLTY. 

The Commission do, therefore, sentence the 
said Michael O'Laughlin to be imprisoned 
at hard labor for life, at such place as the 
President shall direct 

Edward Spangler. 

After mature consideration of the evidence 
adduced in the case of the accuse<i, Edwabd 
Spangler, the Commission find the said ac- 
cused — 

Of the Specification Not Guilty. 

Except as to the words, " the said Edward 
Spai»gler, on said 14tli day of April, A. D. 
18G.3, at about the same hour of that day, as 
aforesaid, within said military department 
and the military lines aforesaid, did aid and 
abet him (meaning John Wilkes £ooth) in 
ijiaking his escape after the said Abraham 
Lincoln had been murdered in manner afore- 
said;" and of these words Guilty. 

Of the Charge Not Guilty. 

But of having feloniously and traitorously 
aided and abetted John Wilkes Hootli in 
making his escape after having killeil and 
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end AbmliaiD Uocotn, President or 
Uaited Statee, he, the said Ed^vnrd 
gler, at the time of aiding and abeuiiiK 
bresaid, well knowing that the siM 
ham Lincoln, President aa arorcRaid, 
Deen murdered by the said John Wjlkes 

1, aa nforeaaid Ouiltt. 

eCommiesioD do, therefore, sentence ihe 
Edward Spangler to be impriaoned at 
labor for eix jears, at such place as the 
dent ahall dIrecL 

Sahdbl Abhold. 
ler mature consideration of the evidence 
Bed in the case of the accused, Sauckl 
iLD, the CommiaaioD find the said a^- 



tfae Specification Ouii.Tr. 

pt "combining, confedtrating, and con- 
ig with Edwaid Spangler ;" of thie. 

Not GnjLTT. 

the Charge Ouiltv. 

pt "combining, confederating, and uon- 
ig with Edwanl Spangler;" of thia 

Not GoiMT. 
eCoTnmisBion do, therefore, sentence the 
Samuel Arnold to imprieonroent at hurJ 
for life, at ench place aa tlie President 

Sambu a. IfUDP. 
ler mature consideration of the evidenee 
jed ID the case of the accused, SAML'tr. 
ODD, the Commission find tlie said nc- 

Ibe Specification Guii.tv. 

pt "combining, cou federating, and con- 
ig wilh Edwani Spangler;" of tliie " 



e, John U. Surratt, Michael O'Laugh- 
leorge A. Alzerodt. Mary B. Surratt, and 

lel Arnold;" of thia Not Ouiltt, 

the Charge Gdiltt. 

pt "combining, confederating and cou- 
ig with Sdward Spangler," of this 

Hot GDn.Tv. 
e Commission do, therefore, aente«ic« the 
Samuel A, Mudd lo be imprisoned nt 
labor for life, at such place as tlie I'rea- 
ahall direct 

'iM DxriBTHiHT. ADJi!Ti!(T-0«™ii,'> Omen, 1: 

Oyor-Omeral W. S. Haneoek, Vnikd 
\ta Volunteers, eommandini/ the Middli 
litary DivUion, Washington, D. C. : 
aBRBAs, By the Military Conimissioii ap- 
ed in paragraph 4, Special Orders No 
dated War Department, AdjutantGcn- 
OffCB, Washington May fi, llifi5, nnd 
ichMajorOeneral David Hunter, United 
I Volunteers, was President, the follow- 



15 persons were tried, and, afler mature con- 
tlurHtion of evidence adduced in their casee, 
ere fomid and sentenced as hereinafter 
alc<], ns follows. 
Hid E.'ht'iIiI. 0»r(e A, Atmrodt. Lawli Fnrne, Hud 

And •rh,:reai, the President of the United 
Lil^^e has Approved the foregoing sentcncea, 
I ilie foltowmg order, to wit: 



Payne, and Mary £. Surratt, are hereby ap- 
proved; iind it is ordered, that the sentences 
in the caaes of David E. Herold, G. A. Atu- 
roilt, Lewis Payne, and Mary E. Surratt, be 
carried into execution by the proper milicarr 
authority, under the direction of the Secre- - 
tary of War, 00 the 7th day of July, 1865, 
luaiveen the hours of 10 o'clock, A. M., and 
■2 o'(-l£>tk, r, M., of that day. 

(.Signed) ANDREW JOHNSON, 

President 

Therefore, you are hereby commanded t* 



I the' 



tsof 



irith the President's 
mmand of the President of the 



the c 



e of 



Payne, Michael O'Lauchlin, Edward Span- 
gler, Samuel Arnold, Mary E. Surratt, aud 
Samuel A. Mudd, are hereby approved, and 
it is ordered that the seAtences of said David 
E Herold, G. A. Atierodt, Lewis Payne, and 
Mary E, Surratt be carried into execution 
by tlie |iroper military autliority, under the 
direction of tlie Secretary of War, on the 7th 
day of Julv, 1865, between the hours of 10 
o'clock, A.'M., and 2 o'clock, P. M., of that 
day. It wiis further ordered, that (he prison- 
era, Samuel Arnold. Samuel A. Mudd, Ed- 
wani Spangler, and Michael O'Lauchlin be 
confined at. hard labor in the Penitentiary 
at Albanv, New York, during the period 
designated in their respective aenlences. 
ANDREW JOHNSON, 

Preiident 

IHCDTIT* MlNllOM, July IS, iws. 

The esecutiTC order, dated July 5, 1855, 
approving the sentences in the capes of 
Samuel Arnold, Samuel A. Mudd. Edward 
Spaneler, and Michael O'Laugliliii ia nerenv 
moditied, so as to direct that tlie said Arnold, 
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Kudil, Spangler, and O'Lftughlin, be confined reded to issue orders for ihe said prisoncn I 
at hard lalior in the miUtary prison al Dry to be tranaported to iLe Dry Tortugas, ud J 
TorrugaH, Florida, during llie period desig- to be conlined there according! 
natcil m their rexpeclive aentences, 

The A<ljuiaat-GeDeral of the army ie di- 



APPLICATION FOR WRIT OF HABEAS CORPUS IN BEHALF I 
MARY E. SURRATT. 




Wuan 



D. 0.. J 



To the Hon. Andrsw WylU, on* »/ Ihe Juttica of 
the Suprenw Ooiirt t,f thi Dittriet of CvUimlM: 
The petition of Hirj E. Sumii, by her ooun- 
m1, F. a. Aiken *nd John W. Clsmpitl, most 
respeotfully repreeenta uul^i your Honor, that on 
orKboulihe ITthdny of April, A. U. 1806, your 
petitioner tras nrreated by the mililAry autbori- 
tiei of the United Statea, under the charge of 
DompUoity wilb the murder of Abraham Lin- 
ooId, lute President of tlie Dnited States, and 
has CTcr BiDce that time been and ii noir con- 
fined an said charge, under and by lirlue of the 
■aid military power of Ibe United Statea. aud is 
in the gpoaial ouaiody of Major-Oeueral W. 8. 
. Hancoclt, oommandin^ Middle Military Uivi- 
Bion ; that since ber said arreal your petitioner 
has been tried, against her solemn protest, by a 
Mililary Commisaion, unlawfully and without 
warraul, aonrened by the Secrelary of War, ae 
irill appear from paragraph 9, Special Ordera, 
No, 211, dated War Department, Adjutant-Gen- 
entl's Office, Washington, May the 6th, 18(15, 
and by eaid Commission, no twi lbs tending her 
formal plea to Iho juriadlelion of the said Com- 
ininaion, is now unlawfully and unjuntitinbly 
■ detained in custody and R:<nlcnced to be hanged 
on to-morrow, July 7th, 1885, between Ihe hours 
or 10 A. M. and 2 p. M,; your petitioner shows 
unto your Honor that at Ibo time of the com- 



1 offens 



oiliien of the United Statee, aud in na ma 
aonneulud with the military authority of the 
aame, and that eaid offenle was aommitted 
witliic the Dietriot of Columbia, laid Uislriot 
being It (he time within the lines of the armies 
of tke United Statea, and not enemy's territory, 
or under the control of a military commander 
fbr the trial of oiTii causes. But, on the con- 
trary, your petitioner alleges that the said crime 
was an offense simply against the peace of Ibe 
United Slates, properly and solely cogniiable 
under the Constitution and laws of the United 
Stales, by the Criminat Court of this District. 
and which said court wag and is now open for 
Ihe trial of such crimes and offeneas. Where- 
fore, inaamuoh as the said crime was only an 
otTensB against the peeoe of the United States, 
and not an act of war; inasmuch ae your peti- 
tioner was a private citiieu of the same, and 

wise amenable to military law; inasmuch as 
iaid District waB the peaceful lerrilory of the 
United Slolea, and that all crimes commiKed 
within such territory are, under the Constitu- 
tion and lawa of the United States, to be tried 
only before Ita criminal tribunals, with the right 
«f publie tiial by Jurj ; Uasmueh as said Coni- 



missioD was a Military Commiseion, organM 
and eorerned by the laws of military conn- 
martial, and unlawfully convened without WSN 
rant or authority, and when she had aol lb 
right of public trial by jury as guaranteed U 
her by the Constitnlion and laws of the Tnittd 
Stales, that, therefore, her delenliou and sw- 
lenee are so without warrant againat poaidrt 
law and unjuHtitiable: wherefare abe pnya j«n 
Honor to grant unto ber the United States' IM^ 
gracious writ of kahtax corpus, commnnding IM 
said M^or-General W. S. Hancock to ft^tm 
before your Honor the body of your nid att- 
tioner, with Ihe cause and day of heraaidj^ 
tention, lo abide, etc., and she will ever pr*7> 
MARY E. SUBRATT. 
By Pbkdebiok A. Aike», John W. TLtwrm 
lMi"«itin.-Lpt the wtil iMUcM pr..i.i .. iiiro.].i.t» 

Jiilr"«£! "° "" ""* ASii'M . 
J J'llKt tj Uhi SDjmw Ccml of On 1>-' 

Al half-past 11 o'cloolc on the in i 
Tth of July, Mnjor-General Hancock. :>c<.n>iBi» J 
nied by Attorney-General Speed, sppeanlw ■ 
fore Judge Wylia in obedience to Ihe writ, 1^1 
made the following return: > I 

To Hon. Andrfui Vylit, JtuHu !•/ tht AaJwMM I 

Court of tht Diatnet 0/ CUamWn .- «> 1 

1 berebv sckniiwledge the wtT\-;,'.-- <.f Ibf nt ^ 

hereto attached and return (he «aii> '. — '•-— ^ ■ 

fully My that ibe budy of Mary 1.. 
my poiiieuion, under and by rir: 
of Andrew Johuwu, President ■ 
SlBiea BudCuRiraauder-lu-chief '>J i 
Navy, tor the purpose* in seid onl,^ ...,,,. 
copy of which ia berelo sltacbed and iiim: 
of ihiB return; aud Lbsl I do not prod oe 
body by reaioti o( the order of the Preaid 
the United Stales, indorsed apon taid Wtjjl 
which reference is hereby respeelfuHj — 
dated July 7th, 18SS. W. 8. HANO 
Maj.-Gtn. U.S. VoU., Conmandn^ MUt 

TbI PliStDINT'B laOOISKtfUT. ' 

E.McnT.YiOrr«.,JulrT, 

To Wnjor- General W. 8. Hancoek,Oim 

1, Andrew Juhneou, FresidBul of Ihe J 
Slates, da hereby declare thai tho writ t^ 
eorpits has been heretofore auapended \ 
caiss ei this, and I do hereby espeetally A 
thi> writ, and direct thsl you proneud to e_ 
the order horelolbre giv<.-ii tipou (he judgrnw 

the Military Conimimiiuii, aud — " -' — ' 

order in return tn [he wiit. 

ANDRKW JOHNSON, Pmii 
The Court ruled that it yielded U. 
nion of Ihe writ of iaifo* orpaa by the P 
of the United Etnl«3. 

were duly carried ii 



A-H-O-XJI^EITT 



ON THE 



JURISDICTION OF THE MILITARY COMMISSION, 



BT 



EEVBKDY JOHNSON, 

Of Comimlfifr Mn. BmnxUt, 



Mr. I^ruident and Gentlemen of the Commission: 

Has the Commission jurisdiction of the cases 
bofore it, is the question which I propose to (lis- 
eass. That question, in all courts, ciyil, crim- 
fjMtl, and military, must be considered and an- 
swered affirmatiTely before judgment can be 
pfonoanoed. And it must be answered coiv 
recti J, or the judgment pronounced is Toid. 
Ertr an interesting and Tital inquiry, it is of 
•Bgroasing interest and of awfdl importance 
when error may lead to the unauthorised taking 
of human life. In such a case, the court called 
upon to render, and the officer who is to approve 
its judgment and have it executed, have a con- 
eem peculiar to themselves. As to each, a re- 
qponsibility is involved which, however consci- 
Mtiiously and firmly met, is calculated and can- 
not fail to awaken great solicitude and induce 
the most mature consideration. The nature of 
the duty is such that even honest error affords 
BO impunity. The legal personal consequences, 
oven in a case of honest, mistaken judgment, 
can not be avoided. That this is no exaggera- 
tion, the Commission will, I think, be satisfied 
before I shall have concluded. I refer to it now, 
and shall again, with no view to shake your 
finnness. Such an attempt would be alike dis- 
courteous and unprofitable. Every member com- 
prising the Commission will, I am sure, meet all 
the responsibility that belongs to it as becomes 
gentlemen and soldiers. I therefore repeat that 
my sole object in adverting to it is to obtain a 
Well considered and matured judgment. So far 
the question of jurisdiction has not been dis- 
cussed. The pleas which specially present it, 
as soon as filed, were overruled. But that will 
not, because properly it should not, prevent your 
considering it with the deliberation that its 
grave nature demands. And it is for you to 
decide it, and at this time for you alone. The com- 
mission you are acting under of itself does not 
and could not decide it. If unauthorized it is a 
mere nullity — the usurpation of a power not 
Tested in the Executive, and conferring no au- 
thority whatever upon you. To hold otherwise 
would be to make the Executive the exclusive 
and conclusive judge of its own powers, and 
that would be to make that department omnipo- 
tent. The powers of the President under the 
Constitution are great, and amply sufficient to 



give all needed efficiency to the office. The con- 
vention that formed the Constitution, and the 
people who adopted it, considered those powers 
sufficient, and granted no others. In the minds 
of both (and subsequent history has served to 
strengthen the impression) danger to liberty was 
no more to be dreaded from the Executive than 
from any other department of the Government. 
So far, therefore, from meaning to extend its 
powers beyond what was deemed necessary to 
the wholesome operation of the Government, 
they were studious to place them beyond the 
reach of abuse. With this view, before entering 
"on the execution of his office," the President is 
required to take an oath "faithfully" to dis- 
charge its duties, and to the best of his " ability 
preserve, protect, and defend the Constitution of 
the United States." He is also liable to " be re- 
moved from office on impeachment for and con- 
viction of treason, bribery, or other high crimes 
and misdemeanors." If he violates the Consti- 
tution ; if he fails to preserve it ; and, above all, 
if he usurps powers not granted, he is false to 
his official oath, and liable to bis indicted and 
convicted, and to be impeached. For such an 
offense his removal fh>m office is the necessary 
consequence. In such a contingency, " he shall 
be removed" is the command of the Constitu- 
tion. What stronger evidence could there be 
that his powers, all of them, in peace and in 
war, are only such as the Constitution confers ? 
But if this was not evident fVom the instrument 
itself, the character of the men who composed 
the Convention, and the spirit of the American 
people at that period, would prove it. Hatred of 
a monarchy, made the more intense by the con- 
duct of the monarch fh>m whose government 
they had recently separated, and a deep-seated 
love of constitutional liberty, made the more 
keen and active by the sacrifices which had il- 
lustrated their revolutionary career, constituted 
them a people who could never be induced to 
delegate any executive authority not so carefully 
restricted and guarded as to render its abuse or 
usurpation almost impossible. If these observa- 
tions are well founded — and I suppose they will 
not be denied — it follows that an executive act 
beyond executive authority can furnish no de- 
fense against the legal consequences of what is 
done under it. I have said that the question of 
jurisdiction is ever open. It may be raised by 
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oounaol at any stage of the trial, and if it is not, 
the Court not only may, but is bound to notice 
it. Unless jurisdiction then exists, the authority 
to try does not exist, and whatcyer is done 'is 
^^coratn non judice^^ and utterly void. This doc- 
trine is as applicable to military as to other 
court-s. 

O'Brien tells us that the question may be 
raised by demurrer if the facts charged do not 
constitute an offense, or if they do, not an of- 
fense cognizable by a military court, or that it 
may be raised by a special plea, or under the 
general one of not guilty. OBrien^ 248. 

Dellart says: The court "is the judge of its 
own competency at any stage of its proceedings, 
and is bound to notice questions of jurisdiction 
whenever raised." DeHart III. 

The question then being always open, and its 
proper decision essential to the validity of its 
judgment, the Commission must decide before 
pronouncing such judgment whether it has juris- 
diction over these parties and the crimes im- 
puted to them. That a tribunal like this has no 
jurisdiction over other than military offenses, is 
believed to be self-evident. That offenses defined 
and punished by the civil law, and whose trial 
is provided for by the same law, are not the sub- 
jects of military jurisdiction, is of course true. 
A military, as contradistinguished from a civil 
offense, must therefore be made to appear, and 
when it is, it must also appear that the military 
law provides for its trial and punishment by a 
military tribunaL If that law does not furnish 
a mode of trial, or affix a punishment, the case 
is unprovided for, and, as far as the military 
power is concerned, is to go unpunished. But 
as either the civil, common, or statute law em- 
braces every species of offense that the United 
States, or the States have deemed it necessary to 
punish, in all such cases the civil courts are 
clothed with every necessary jurisdiction. In a 
military court, if the charge docs not state a 
" crime provided for generally or specifically by 
any of the articles of war,' the prisoner must 
be discharged. O'Brien^ p. 235. Nor is it suffi- 
cient that the charge is of a crime known to the 
military law. The offender, when he commits it, 
must be subject to such law, or he is not subject 
to military jurisdiction. The general law has 
"supreme and undisputed jurisdiction over all. 
The military law puts forth no such pretensions ; 
it aims solely to enforce on the soldier the addi- 
tional duties he has assumed. It constitutes tri- 
bunals for the trial of breaches of military duty 
only:' O'Brien, 26, 27. "The one code (the 
civil) embraces all citizens, whether soldiers or 
not; the other (the milit-ary) has no jurisdiction 
over any citizen as such.'' Ibid. 

The provisions of the Constitution clearly 
maintain the same doctrine. The Executive has 
no authority " to declare war, to raise and sup- 
port armies, to provide and maintain a navy," 
or to make " rules for the government and regu- 
lation " of either force. These powers are ex- 
clusively in Congress. An army can not be 
raised or have law for its government and regu- 
lation except as Congress shall provide. This 
power of Congress to govern and regulate the 
army and navy, was granted by the convention 
without objuction. In England, the King, us the 



; generalissimo of the whole kingdom, has this 
sole power, though Parliament has frequently 
interposed and regulated for itself. But with 
us, it was thought safest to give the entire power 
to Congress, "since otherwise summary and 
severe punishments might be inflicted at the 
mere will of the Executive.'' 3 Story's C>Wt 
acct. 1192. No member of the Convention, or 
any commentator on the Constitution since, has 
intimated that even this Congressional power 
could be applied to citizens not belonging to the 
army or navy. In respect, too, to the latter 
class, the power was conferred exclusively on 
Congress to prevent that class being made the 
object of abuse by the Executive— to guard them 
especially from "summary and severe punish- 
ments ' inflicted by mere Executive wiU. The 
existence of such a power being vital to disci- 
pline, it was necessary to provide for it. But no 
member suggested that it should be or coufd be 
made to apply to citizens not in the military 
service, or be given to any other department, in 
whole or in part, than Congress. Citizens not 
belonging to the army or navy were not made 
liable to military law, or under any circuin- 
stances to be deprived of any of the guaranties 
of personal liberty provided by the Constitution. 
Independent of the consideration that the verr 
nature of the Government is inconsistent with 
such a pretension, the power is conferred upon 
Congress in terms that exclude all who do not 
belong to " the land and naval forces." It is a 
rule of interpi'etation coeval with its existence, 
that the Government, in no department of itj 
possesses powers not granted by express delega- 
tion or necessarily to be implied from those that 
are granted. This would be the rule incident to 
the very nature of the Constitution, but to place 
it beyond doubt, and to make it an imperative 
rule, the 10th amendment declares that "the 
powers not delegated to the United States by 
the Constitution, nor prohibited by it to the 
States, are reserved to the States respei^tiv'.'ly, or 
to the people." The power given to Congress, 
" is to make rules for the government and regu- 
lation of the land and naval forces." No arti- 
fice of ingenuity can make tlu'se words include 
those who do not belong to the army and navy; 
and they are therefore to be construed to exclude 
all others, as if negative words to that effect had 
been added. And this is not only the obvious 
meaning of the terms, considered by themselves, 
but is demonstrable from other provisions of the 
Constitution. So jealous were our ancestors of 
ungranted power, and so vigilant to protvef the 
citizen against it, that, they were unwilliug to 
leave him to the safeguards which a proper 
construction of the Constitution, as originally 
adopted, furnished. In this they resolve^l that 
nothing should be left in doubt. They de- 
termined, therefore, not only to guard Mm against 
executive and judicial, but against Congressional 
abuse. With that view, they adopted the fifth 
constitutional amendment, which declares that 
" no person shall be held to answer for a capital 
or otherwise infamous crime, unless on a pr** 
scntmcnt or indictment of a grand jur}-, except 
in caf^ff arising in the land or naval forcts. or ts 
the militia when in nctioe service in time v/ war of 
{public danyer" This exception is designed to 
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leaTe in force, not to enlarge the power vested 
in Congress by the original Constitution, "to 
make rules for tho government and regulation 
of the land and naval forces." <'The land or 
naval forces" are the terms used in both, have 
the same meaning, and until lately, have been 
supposed by every commentator and judge, to 
exclude fh)m military jurisdiction offenses com- 
mitted by citizens not belonging to such forces. 
Kent, in a note to his 1 Coms., p. 841, states, 
and with accuracy, that " military and naval 
crimes, and offenses committed while the party 
is attached to and under the immediate author- 
ity of the army and navy of the United States 
and in actual service, are not cognizable under 
the common law jurisdiction of the civil courts 
of the United States." According to this great 
authority every other class of persons and every 
other ' species of offense, are within the juris- 
diction of the civil courts, and entitled to tlie 
protection of the proceeding by presentment 
or indictment, and a public trial in such a 
eoort. If the constitutional amendment has 
not that effect^ if it does not secure that pro- 
tection to all who do not belong to the army 
or navy, then the provisions in the sixth 
amendment are equally inoperative. They, 
"in all criminal prosecutions," give the ac- 
eosed a right to a speedy and public trial; a 
right to be informed of the nature and cause 
of the accusation, to be confronted with the 
witnesses against him, to compulsory process 
for his witnesses, and the assistance of counsel. 
The exception in the 6th amendment of cases 
arising in the land or naval forces applies by 
necessary implication, at least in part, to this. 
To construe this as not containing the ex- 
ception would defeat the purpose of the ex- 
ception ; for the provisions of the Cth amend- 
ment, unless they are subject to the exceptions 
of the 5ih, wonld bo inconsistent with the 5th. 
Ihe 6th is therefore to be construed as if it in 
Vords contained tho exception. It is submitted 
that this is evident. The consequence is, that 
if the exception can be made to include those 
who, in the language of Kent, are not, when 
the offense was committed, "attached to and 
under the immediate authority of the army or 
lATj, and in actual service," the securities 
tesii^ned for other citizens by the 6th article 
ire wholly nugatory. If a military^ommis- 
ioiiy created by the mere authority of the 
^resident, can deprive a citizen of the benefit 
>f the guaranties secured by the 6th amend- 
Dent, it can deprive him of those secured by 
he Gth. It may deny him the right to a " speedy 
knd pablio trial," information " of the nature 
md cause of the aecusation," of the right " to 
le eonf^nted with the witnesses against him," 
»f compulsory process for his witnesses," and 
»f " the assistance of counsel for his defense." 
diat this can be done no one has as yet main- 
skined ; no opinion, however latitudinarian, of 
txeeutive power, of the effect of public neces- 
itj', in war or in peace, to enlarge its sphere, 
.nd aathorise a disregard of its limitations; 
lo one, however convinced he may be of the 
M>licy of protecting accusing witnesses from a 
mblio examination, under the idea that their 
estimonjr can not otherwise be <fbtained, and 



that crime may consequently go unpunished, 
has to this time been found to go to that extent. 
Certainly, no writer has ever maintained such 
a doctrine. Argument to refute it, is unneces* 
sary. It refutes itself. For, if sound, the 6th 
amendment, which our fathers thought so vital 
to individual liberty when assailed by govern- 
mental prosecution, is but a dead letter, totally 
inefficient for its purpose whenever the Govern- 
ment shall deem it proper to try a citizen by a 
military cumniission. Against such a doctrine 
the very instincts of freemen revolt. It has no 
foundation but in tho principle of unrestrained, 
tyrannic power, and passive obedience. If it 
be well founded, then are we indeed a nation 
of slaves, and not of freemen. If the Executive 
can legally decide whether a citizen is to enjoy 
the guaranties of liberty afforded' by the Con- 
stitution, what are we but slaves? If the Presi- 
dent, or any of his subordinates, upon any pre- 
teiice whatever, can deprive a citizen of such 
guaranties, liberty with us, however loved, is 
not enjoyed. But the Constitution is not so 
fatally defective. It is subject to no such re- 
proach. In war and in peace, it is equally po- 
tential for the promotion of the general welfare, 
and as involved in and necessary to such wel- 
fare, for the protection of the individual citizen. 
Certainly, until this rebellion, this has been the 
proud and cherished conviction of the country. 
And it is to this conviction and the assurance 
that it could never be shaken that our past 
prosperity is to be referred. God forbid that 
mere power, dependent for its exercise on Ex- 
ecutive will (a condition destructive of political 
happiness), shall ever be substituted in its 
place. Should that unfortunately ever occur, un- 
less it was soon corrected by the authority of the 
people, the objects of our Revolutionary strug- 
gle, the sacrifices of our ancestors, and the de- 
sign of tho Constitution will all have been in 
vain. 

I proceed now to examine with somewhat of 
particularity the grounds on which I am in- 
formed your jurisdiction is maintained. 

1st. That it is an incident of the war power. 

I. That power, whatever be its extent, is ex- 
clusively in Congress. War can only be de- 
clared by that body. With its origin the 
President has no concern whatever. Armies, 
when necessary, can only be raised by the 
same body. Not a soldier, without its author- 
ity, can be brought into service by the Execu- 
tive. He is as impotent to that end as a pri- 
vate citizen. And armies, too, when raised 
by Congressional authority, can only be gov- 
erned and regulated by ** rules" prescribed 
by the same authority The Executive pos- 
sesses no power over the soldier except such 
as Congress may, by legislation, confer upon 
him. If, then, it was true that the creation of 
a military commission like the present is in- 
cidental to the war power, it must be author- 
ized by the department to which that power 
belongs, and not by the Executive, to whom 
no portion of it belongs. And if it be said to 
be involved in the power "to make rules for 
the government and regulation of the land 
and naval foroea," Ui« x^axxVV. \% \^^ «»!ia« V. 
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must be done by Congress, to whom that power 
also exclusively belongs, and not by the Ex- 
ecutiTc. Has Congress, then, under either 
power,' authorized such a commission as this 
to try such cases as these ? It is confidently 
asserted that it has not. If it has, let the 
statute be produced. It is certainly not done 
by that of the 10th of April, 1806, " establish- 
ing articles for the government of the armies 
of the United States." No military courts are 
there mentioned or provided for but courts- 
martial and courts of inquiry. And their 
mode of appointment and organization, and 
of proceeding, and the authority vested in 
them are also prescribed. Military commis- 
sions are not only not authorized, but are not 
even alluded to. And, consequently, the par- 
ties, whoever these may be, who, under that 
act, can be tried by courts-martial or courts 
of inquiry, are not made subject to trial by a 
military commission. Nor is such a tribunal 
mentioned in any prior statute, or in any Rub- 
sequent one, until those of the 17th of July, 
1862, and of the 8d of March, 1868. In the 
6th section of the first, the records of "mili- 
tary commissions are to be returned for re- 
Tision to the Ja'lge Advocate General," whose 
appointment it also provides for. But how 
such commissions are to be constituted, what 
powers they are to have, how their proceed- 
ings are to be conducted, or what cases and 
parties they are to try, is not provided fbr. 
In the 8Bth section of the second, they are 
mentioned as competent to try persons "lurk- 
ing or acting as spies." The same absence in 
the particulars stated in respect to the first 
is true of this. And as regards this act of 
1868, this reflection forcibly presents itself. 
If military commissions can be created, and 
from their very nature possess jurisdiction to 
try all alleged military offenses (the ground 
on which your jurisdiction, it is said, in part 
rests), why was it necessary to give them the 
power, by express words, to try persons "lurk- 
ing or acting as spies ?" The military char- 
acter of such an offense could not have been 
doubted. What reason, then, can be suggested 
for conferring the power by express language 
than that without it it would not be possessed? 
Before these statutes a commission, called a 
military commission, had been issued by the 
Executive to Messrs. Davis, Holt and Camp- 
bell, to examine into certain military claims 
against the Western Department, and Con- 

fress, by its resolution of the lltli of March, 
862 ^No. 18), provided for the payment of its 
awards. Against a commission of that char- 
acter no objection can be made. It is but an- 
cillary to the auditing of demands upon the 
Government, and in no way interferes with 
any constitutional right of the citizen. But 
until this rebellion a military commission like 
the present, organized in a loyal State or Ter- 
ritory where the courts are open and their 
proceedings unobstructed, clothed with the 
jurisdiction attempted to be conferred upon 
you — a jurisdiction involving not only the 
liberty, but the lives of the parties on trial — 
U IB confidently stated, is not to be found 
gMDotionedf or the most remotely recogn'iied^ 



or even alluded to, by any writer on milituy 
law in England or the United States, or in 
any legislation of either country. It hat iti 
origin in the rebellion, and like the danger 
ous heresy of secession, out of which tkat 
sprung, nothing is more certain in my opia> 
ion than that, however pure the motiTes of iti 
origin, it will be eoneidered, aa it is, an alp 
most equally dangerous heresy to oonatita- 
tional liberty, and the rebellion ended, periak 
with the other, then and forever. Bui to pre- 
ceed ; such commissions were authorised Vj 
Lieut enant-General Scott in his Mexican eam- 
paign. When he obtained poaeeMion of the 
City of Mexico, he, on the 17th of September, 
1847, re-published, with additions, hit order ef 
the 19th of February preceding, declarinc 
martial law. By this order, be authoriiei 
the trial of certain offenses by military eom- 
missions, regulated their proceedings, an! 
limited the punishments they might inflieL 
From their jurisdiction, however, he «xeepli 
cases "clearly cognizable by coort-martii^" 
and in words limits the cases to be tried It 
such as are (I quote) "not provided for in tht 
act of Congress establishing rulea and artt> 
cles for the government of the armiet of tki 
United States," of the 10th of April, 1801 
The second clause of the order mentioni, 
among other offenses to be so tried, "atsatsi- 
nation, raurtler, poisoning;" and in the fenitk 
(correctly, as I submit, with all respect fbr a 
contrary opinion), he states that *Hhe rnlet 
and articles of war " do not proride for the 
punishment of any one of the designated o^ 
tenses, "even when committed by indiTidntIi 
of the army upon the persons or property ef 
other individuals of the same, except in the 
very restricted case in the 9th of the articles." 
The authority, too, for even this restricted 
comrai8sion--Scott — not more eminent as sol- 
dier than civilian^— placed entirely upon the 
ground that the named offenses, if committed 
in a foreign country by American troops, 
could not be punished under any law of the 
United States then in force. ''The Constitu- 
tion of the United States and the rules and 
articles of war,' he said, and said correctly, 
provided no court for their trial or punish- 
ment, "no matter by whom, or on whom" 
comraitrcd. Scott's Autobiography^ 892. 

And he further tells us that even this order, 
so limited and so called for by the greatest 
public necessity, when handed to the thes 
Secretary of War (Mr. Marcy) "for his ap- 
proval," "a startle at the title (martial law 
order) was the only comment he then, or ever, 
made on the subject," and that it was *-80oa 
silently returned as too explosive for safe 
handling." "A little later (he adds), the At- 
torney-General (Mr. Cushing) called aai 
asked for a copy, and the law officer of the 
Government, whose business it is to speak et 
all such matters, was stricken with legal dumh* 
nets,-' lb. How much more startled and 
more paralyzed would these great men havf 
been had they been consulted on such a eoo- 
mission as this! — a commission, not to sitil 
another country, and to try offenses notptv* 
vVded ^OT b^ any law of the United Stats^ 
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"lBiI!lar7, bol iu tlieir own countr;, 
I purl of ii where iliere «ro laws pro- 
hr thoir tritt ait<] ptinishmnnt, nnd 
■rU elotlied with smple poworB lor 
d in the ilailjr nnd undisltirbed exer- 
helr Jurivdiotion ; and where, if there 
namtlleniptat dinliirbanee bj a Torce 
Ryjiad nal the power to conlro!, ihej 
«ake (and it would t» hia dut; (o a{~ 
"lh« President to n>e the military 
( hit Mtmniand, and which eTerybodj 
t tw Ample for the purpose. 
^« ang^eated thnt the citil courts and 
tr tbit Uiatrict could not snrol; be re- 
t far the trial of these oaeee, beouuei; 
t iDoompcrtnoy, diBloyalty or oorrup- 
rould bean unjust reSecllon upon ihe 
upon tb« people, upon tbe Marshal, an 
« of tlie President, by whom the jii- 
Summoned, and upon our civil iuati- 
Ibemsolrve — upon the very inslilu- 
lae integrity and intelligence the 
r property, liberty and liTes, our 
• Itiaugbt, oouid not only bo safely 
nl would bo safe nowhore else. If it 
Mlad tJiK a secret trial, in whole or 
» ExeoutiTe might derm expe- 
■uld not be had before any other ibnn 
f tribunal, the answer ie thai Ihp 
Ian, "in all criminal prosecutioDs,' 
> Meoaed "the right" to a "pnlilie 
t abliorrent were privaio Iriali to 
tom, M fatal did they deem Ihem lo 
Ikl aeeurity, that they were tbua de- 
I uid, aa ihey no doubt thought, so 
•gainst as in all future lime (o be 
'a. If il be Auggested that witnesses 
Dnwilling lo li'siify, the answer is 
r may be compelled to appear and 

w auftgeBtion, upon another ground, 
y without foroo. It reals on (he idea 
guilty only are ever hrougiil lo trinl 
le only object of the Constitution and 

rthls regard is to afford the menns lo 
I alleged guilt; that accusation, how- 
de, Is to be esteemed prma fade ctI- 
'. soilt, and that the Eieentive should 
d, without other reatrieliun than his 
ir«tion,wiih all ihe appliances deemed 

l^ttBScaaary lo make the presumption 
li Avidence concIusiTe, SoTer was 
ore dangerous theory. The peril to 

MB from a prosecution so conducted, 

vated in all history, is so great that 
r elementary principles of constitu- 
berty, Ihe spirit and tetter of Ifao Con- 
t itaeir repudiate it, 
leoeot parties, sometimes by priTate 
Hmetimes for a mere partisan pur- 
Wtlmes ftiim n supposed public policy, 
IB made the subjects of criminal nccu- 
. History is full of auch instances. 
i«neh parties lo be protected if a pub- 
[ at Tho option of the Eiecutilc, can 
S tfcam, and u secret one, in whole, or 
aubBtilul«d? If the names of the 
I, and their evidence, arc not pub- 
rlial obstacle does it not interpose lo 
r innoienDa! The charaeter of 




' the wiiDPsees again*! tlicra may be all import- 
snl to that end. Kept in prison, with no 
moans of consulting the outer world, how can 
they make the necessary fnqniries ? How ean 
those w'bo may know Ihe witnesses be able to 
communicate with Ihem on Ihe subjectT A 
trial BO conducted, Ibough it may not, as, 
no doubt, is the case in the present inslance, 
be intended to procnre Ihe punishment of any 
bul the guilty, il is obxious, auhjecis Ihe inno- 
cent to great danger. It partakes more of the 
ehamcLor of the Inquisition, which ibe en- 
lightened civilisation of the *.fis hna driven 
almost wholly out of existence, than of ■ tri- 
bunal suited to a free people. In the palmiest 
days of Ihat tribunal, kings, as well aa people, 
sluod iibnehed in its presence, and dreaded iU 
power. The accused wns never informed of 
the names of his accusers; heresy, suHpected, 

criminals were rooeiied as witnesses, and Ilie 
whole triel wss secret, nnd conducted in a 
chamber almost as silent as the grave. It waa 
long since denounced by the civitiicd world, 
not beoause it might not at times punish Ihe 
heretic (then, in violation of all rightful hu- 
man power, deemeii n criminal], but bccauie 
it WAS as likely to punish the innocent as Ih« 
guilty. A publio trial, Ilierefore, by which the 
names of wilneeses and the testimony are 
given, even in monarchictl and despotic OoT- 
ernments, is now esteemed amply adequate to 
Ihe punishment of guilt, and essential to Ibe 
protection of innocence. Can il be Ihnt this 
ie not true of us? Can it be liiat a secret 
trial, wholly or partially, if the Executive so 
decides, is all that an American ciliien is en- 
liiled In? Such a doctrine, if maintained by 
an English monarch, would shake his go*ern- 
meut Ifl its very center, and, if persevered in, 
would lose him his crown. It will be no an- 
swer to these observations to say tbat thta 
particular trial has been only in part a secret 
one. and tbat secrecy will never be resorted to, 
except for purposes of justice. The reply is, 
ihal the principle itself is incouBiBtenl with 
American liberty, as recogniicd and secured 
by conslitutional guaranties. It supposes 
that, whether these guaninlies are to be en- 
joyed in the particular case, and lo what ex- 
tent, is dependent on Executive will. The 
Conslittil ion, in this regard, is designed to 
secure them in spile of Such will. Its patri- 
otic nuihors intended to place the cititen, in 
this particular, wholly beyond the power, not 
only of the Executive, but of every depart- 
ment of the Government. They deemed the 
right to a public trial vital to the security of 
the ciliien, and especially and absolutely 
necessary to hia protection against Executive 
power. A publio trial of all criminal prose- 
cutions Ihey, therefore, geoured by general and 
unqualified Icrms. What would these great 
men have said, bad they been asked so to qual- 
ify tho terms as lo warrant its refusal, under 
mstnnces, and make it dependent 



upon 



inquiry w 



.n? Them 






«med by 
liberty, or insane. What 
would Ihey 1im« »»i4 ii WiV4 'Cqs.\ Vv«! 



256 



ARGUMBNT OF BEVERDT JOHNSON. 



such qualification, the ExccutiTe would he ahle 
legally to impose it as inoiduntal to Executiye 
power? If not roceiTcd with derision, it 
would have hcen indignantly rejected as an 
imputation upon those who, at any time there- 
after, should legally fill the office. 

III. Let me present the question in another 
Tiew. If such a Commission as this, for the 
trial of cases like the present, can be legally 
constituted, can it be done by mere Executive 
authority ? 

1. You are a Court, and, if legally exist- 
ing, endowed with momentous power, the 
highest known to man, that of passing upon 
the liberty or life of the citixon. By the ex- 
press words of the Constitution an army can 
only be raised, and governed and regulated, 
by laws passed by Congress. In the exerpise 
of the power to rule and govern it, the act be- 
fore referred to, of the 10th of April, 1806, es- 
tablishing the articles of war, was passed. 
That act provides only for courts-martial and 
courts of inquiry, and designates the cases to 
be tried before each, and the laws that are to 
govern the trial. Military commissions are 
not mentioned, and, of course, the act con- 
tains no provision for their government. 
Now, it is submitted, as perfectly clear, that 
the creatiou of a court, whether civil or mili- 
tary, is an exclusive legislative function, be- 
longing to the department upon which the 
legislative power is conferred,. The jurisdic- 
tion of such a court, and the laws and regula- 
tions to guide and govern it, is also exclu- 
sively legislative. What cases are to be tried 
by it, how the judges are to be selected, and 
how qualified, what are to be the rules of evi- 
dence, and what punishments are to be in- 
flicted, all solely belong to the same depart- 
ment. The very element of constitutional 
liborty, recognized by all modern writers on 
govoriiraont as essential to its security, and 
carefully incorporated into our Constitution, 
is a separation of the legislative, judicial, and 
executive powers. That this separation is 
made in our Constitution, no one will deny. 
Article 1st declares that "All legislative pow- 
ers herein granted shall be vested in a Con- 
gress.'' Article 2d vests "the Executive 
power" in a President, and Article 8d, "the 
judicial power" in certain designated courts, 
and in courta to be thereafter constituted by 
Congress. There could not be a more careful 
Bogregation of the three powers. If, then, 
courts, their laws, modes of proceeding, and 
judgments, belong to legislation (and this, I 
suppose, will not be questioned), in the absence 
of legislation in regard to this Court, and its 
jurisdiction to try the present cases, it has for 
that purpose no legal existence or authority. 
The Executive, whose functions are altogether 
executive, can not confer it. The offenses to 
bo tried by it, the laws to govern its proceed- 
ings, the punishment it may award, can not, 
for the same reason, be prescribed by the Ex- 
ecutive. These, as well as the mere constitu- 
tion of the Court, all exclusively belong to 
Congress. If it be contended that the Execu- 
tive has the powers in question, because by im- 
plioatiou they arc involved in the war power, 



or in the President's constitution al Amotion m 
commander-in-chief of the army, then thii 
consequence would follow, that they would 
not be subject to Congressional control, m 
that department has no more right to interfeit 
with the constitutional power of the Exeoutivt 
than that power has a right to interfere witk 
that of Congress. If, by implieatioD, tte 
powers in question belong to the ExeouiiTe, hi 
may not only constitute and regulate militaiy 
commissions, and prescribe the laws for their 
government, but all legislation upon the iii]^ 
ject by Congress would be usurpation. That 
the proposition leads to this result would mcm 
to be clear, and, if it does, that result itself if 
so inconsistent with all previous logislatioB, 
and all executive practice, and to repugaaat 
to every principle of constitutional liberty, 
that it demonstrates its utter unsouodnen. 
Under the power given to Congress, '* to laakc 
rules for the government and regulation of the 
land " forces, they have, from time lo time, m 
to and including the act of the 10th of April 
1806, and since, enacted such •rules as they 
deemed to be necessary, as well in war as is 
peace, and their authority to do so has nevar 
been denietl. This power, too, to goTem and 
regulate, from its very nature, is ezclusiT% 
Whatever is not done under it, is to be consid- 
ered as purposely omitted. The words used ia 
the delegation of the power, " govern and r^ 
ulate," necessarily embrace the entire snbjtel, 
and exclude all like authority in others. The 
end of such a power oan not be attained, ex- 
cept through uniformity of government aad 
regulation, and this is not to be attained if the 
power is in two hands. To be effective, thers* 
fore, it must be in one, and tho ConstitutUm 
gives it to one — to Congress — in express 
terms, and nowhere intimates a purpose to be- 
stow it, or any portion of it, upon any other 
department. In the absence, then, of all men- 
tion of military commissions in the Constiia- 
tion, and in the presence of the solo authority 
it confers on Congress, by rules of its own en- 
acting, to govern and regulate tlio army, and. 
in the absence of all mention of such c«)ramrs> 
sions in the act of the 10th of April, 1806, and 
of a single word in that act, or in any other, 
how can the power be considered as in the 
President? Further, upon what ground, other 
than those I have examined, can his authority 
be placed ? 

I. Is it that the constitutional guarantief 
referred to are designed only for a state of 
peace? There is not a syllable in the instru- 
ment that justifies, even plausibly, such i 
qualification. They are secured by the most 
general and comprehensive terms, wholly in- 
consistent with any restriction. They are, 
also, not only not confined lo a condition of 
peace, but are more peculiarly necessary to 
the security of personal liberty in war than in 
peace. All history tells us that war, at times, 
maddens the people, frenzies government, and 
makes both regardless of constitutional linh 
itations of power. Individual safety, at suoli 
periofls, is more in peril than at any other. 
Constitutional limitations and guaranties tre; 
then, also absolutely necessary to the proto^ 
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lion of the OoTemment itself. The maxim, • not embrace the crimes charged against these 
**miMM popuii wnrema ett Uz," is but fit for a ty- parties or the parties themselves. 
Tmnt's use. Under its pretense the grossest ; First. The charge is a traitorous conspiracy 
wrongs have been committed, the most awftil; to take the Utos of' the designated persons <Hn 
perpetrated, and eyery principle of ' aid of the existing armed rebellion." Second. 



ft g i edom violated, until, at last, worn (|own by That in the execution of the conspiracy, the 



actual murder of the late President, and the 
attempted murder of the Secretary of State, 
occurred. Throughout the charge and its spec- 
ification, the conspiracy and its attempted 
execution are alleged to have been traitorous. 
The accusation, therefore, is not one merely of 
murder, but of murder designed and in part 
accomplished, with traitonrnt purpose. If the 
charge is true, and the intent (which is made a 
substantial part of it) be also true, then the 
crime is treason, and not simple murder. 
Treason against the United States, as defined 
by the Constitution, can "consist only in levy- 
ing war against them, or in adhering to their 
PhrMidont in certain cases to suspend the writ | enemies, giving them aid and comfort." 



suffering, the people, in very despair, have 
aeqaieeeed in a resulting despotism. The 
■afety which liberty needs, and without which 
it tiekens and dies, is that which law, and not 
mere unlicensed human will, affords. The 
Aristotelian maxim, '^^SaUu publica itupremas est 
lix''^-*'Let the public weal be under the pro- 
toeiion of the law'' — is the true and only safe 
■azim. Nature, without law, would be chaos ; 

STemment, without law, anarchy or despot- 
B. Against both these last, in war and in 
pea e o, the Constitution happily protects us. 
n. If the power in question is claimed un- 
the authority supposed to be given the 



habeas oorpus and to declare martial law, 
tka claim is equally, if not more evidently, 
VI tenable. 

1. Because the first of these powers, if given 

to the President at all, is given " when, in cases 

«f rebellion or invasion,-' he deems the public 

Mlbtj requires it. I think he has this power, 

tat there are great and patriotic names who 

tUnk otherwise. But if he has it, or if it be 

b Congress alone, it is entirely untrue that 

lis exercise works any other result than the 

IMpension of the writ — the temporary suspen- 

rien of the right of having the cause of arrest 

liMffri. upon at once by the civil judges. It 

m no way impairs or suspemds the other rights 

iieared to the accused. In what court he is to 

le tried, how he is to be tried, what evidence is 

It be admitted, and what judgment pronounced 

•re nU to be what the (Constitution secures, and 

tte laws provide in similar cases, when there is 

Me euspension of the writ. The purpose of the 

vrit is merely, without delay, to ascertain the 

legality of the arrest. If a4judge<l legal, the 

aartj ie detained ; if illegal, discharg^. But 

ni either contingency, when he is called to an- 

•wer any criminal accusation, and he is a civil- 

fkn, and not subject to the articles of war con- 

fltitationally enacted by Congress, it must be 

'4oifte by presentment or indictment, and his 

taial be had in a civil court, having, by State or 

Congressional Icginlation, jurisdiction over the 

erlme and under laws governing the tribunal 

and dcfiiiin«; the punishment. The very fact, 

-too, that express power is given in a certain 

oondition of things to suspend the writ referred 

4ev and that no power is given to suspend or 

^'4ony any of the other seonrities for personal 

■Wbntj provided by the Constitution, is conclu- 

Mve to show that all of the latter were designed 

4i be in foree '' in cases of rebellion or inva- 

^■Isii," as well as in a state of perfect peaoe and 

^ nl I have already referred to the act of 
^1806 eetaUishing the articles of war, and said 
Sr^vtat mnet be admitted, that it provides for no 
^Hrilitaty court like this. But for argument's 
^«ke, let it be conceded that it does. And I 
-^4ltn maintain, with beooning confidence and 
"^^B reopoet for a different opinion, that it does 

17 



/// Art, This definition not only tells us what 
treason is, but tells us that no other crime than 
the defined one shall be considered the offense. 
And the same section provides that '*no person 
shall be convicted of treason, except on the tes- 
timony of two witnesses to the same overt act, 
or on confession in open court," and gives tu 
Congress the power to declare what its punish- 
ment shall be. The offense in the general is 
the same in England.. In that country, at no 
period since its freedom became settled, has any 
other treason Jtteen recognized. During the 
pendency of this rebellion (never before), it has 
been alleged that there exists with us the offense 
of military treason, punishable by the laws of 
war. It is so stated in the instructions of Gen- 
eral Halleck to the then commanding officer in 
Tennessee, of the 6th of March, 18C3. Late- 
renews Wheaion^ Suppt. p. 41. But Halleck 
confines it to acts committed against the army 
of a belligerent, when occupying the territory 
of the enemy. And he says what is certainly 
true, if such an offense can be committed, that 
it '*is broadly distinguished from the treason 
defined in the constitutional and statutory laws, 
and made punishable by the civil courts." But 
the term military treason is not to be found in 
any English work or military order, or, before 
this rebellion, in any American authority. 

It has evidently been adopted during the 
rebellion as a doctrine of military lafr on the 
authority of continental writers in governments 
less f^-ee than those of England and the United 
States, and in which, because they are less Anee, 
treason is made to consist of certain specific 
acts, and no others. But if Halleck is right, 
and all our prior practice, and that of England, 
from whom we derive ours, is to be abandoned, 
the cases before you are not cases of "military 
treason," as he defines it. When the offense 
here alleged is stated to have occurred in this 
District, the United States were not and did 
not claim to be in its occupation as a belliger- 
ent, nor was it pretended that the people of 
this District were, in a belligerent sense, ene- 
mies. On the contrary, they were citixens 
entitled to every right of citixenship. Nor 
were the parties on trial enemies. They were 
either oitisens of the District, or of Maryland, 



258 



ARGUMENT OF REVBRDY JOHNSON. 



and under ihe protection of the Constitution. 
The offense charged, then, being treugoUi it is 
treason as known to the Constitution and laws, 
and can only be tried and punished as they 
proTide. To consider these parties belligerents, 
and their alleged offense military treason, is not 
only unwarranted ^y the authority of Ilalleck, 
but is in direct conflict with the Constitution 
and laws which the President and all of us are 
bound to support and defend. The offense, then, 
being treason, as known to the Constitution, its 
trial by a military court is clearly illegal. And 
this for obvious reasons. Under the Constitu- 
tion no conviction of such an offense can be had, 
'* unless on the testimony of two witnesses to 
the same overt act, or on confession in open 
court." And under the laws the parties are 
entitled to have ^'a copy of the indictment and 
a list of the jury and witnesses, with the names 
and places of abode of both, at least three en- 
tire days before the trial." They also have the 
right to challenge peremptorily thirty-five of 
the jury, and to challenge for cause without 
limitation. And finally, unless the indictment 
shall be found by a grand jury within three 
years next after the treason done or committed, 
they shall not bo prosecuted, tried or punished. 
Act dOtk April, 17'.»0, 1 siat. at large, 118, 119. 
Upon what possible ground, therefore, can this 
Commission possess the jurisdiction claimed for 
it? It is not alleged that it is subject to the 
provisions stated, and in its very nature it is 
impossible that it should be. • The very safe- 
guards designed by the Constitution, if it has 
such jurisdiction, are wholly unavailing. Trial 
by jury in all cases, our English ancestors 
deemed (as Story correctly tells us), '' the great 
bulwark of their civil and political liberties, 
and watched with an unceasing jealousy and 
solicitude." It constituted one of the funda- 
mental articles of Magna Charta — ^^Nullus liber 
homo capiatur nee imprison^tur aut exulet, aut 
aliquo modo, dentruatur, etc.; nifiper I egae judicium 
parium suorum, vel per legem terrea^ This great 
right the American colonists brought with them 
as their birth-right and inheritance. It landed 
with them at Jamestown and on the rock 
of Plymouth, and was equally prized by Cav- 
alier and Puritan; and ever since, to the 
breaking out of the rebellion, has been enjoyed 
and esteemed the protection and proud privi- 
lege of their posterity. At times, during the 
rebellion, it has been disregarded and denied. 
The momentous nature of the crisis, brought 
about by that stupendous crime, involving, as 
it did, the very life of the nation, has caused 
the people to tolerate such disregard and de- 
nial. Rut the crisis, thank God, has passed. 
The authority of the Government throughout 
our territorial limits is reinstated so firmly 
that reflecting men, here and elsewhere, are 
convinced that the danger has passed never to 
return. The result proves that the principles 
on which the Government rests have imparted 
to it a vitality that will cause it to endure for 
all time, in spite of foreign invasion or domes- 
tic insurrection ; and one of those principles — 
the choicest one — is the right in cases of '^crim- 
inal prosecutions to a speedy and public trial 
by an impartial jury," and in cases of treason 



to the additional securities before adverted to. 
The great purpose of Magna Charta and the 
Constitution was (to quote Story again) ^to 
guard against a spirit of oppression and tyran- 
ny on the part of rulera, and Against a spirit 
of violence and vindictiveness on the pari of 
the people." The appeal for safety can, under 
iMich circumstances, scarcely be made by nmo- 
cence in any other manner than by the severe 
control of courts of justice, and by the firm and 
impartial verdict of a jury sworn to do right, 
and guided solely by legal evidence and a sense 
of duty. In such a course there is a doable 
security against the prejudicet qf jvt^ea, wh» 
mag partake of the teithetand apinionto/ the G<m- 
emmeni, and against the passions of the multi- 
tude, who may demand their yictim with a 
clamorous precipitancy." And Mr. Justice 
Blackstone, with the same deep sense of its 
value, meets the prediction of a foreign writer, 
**that because Rome, Sparta, and Carthage have 
lost their liberties, those of England in time 
must perish," by reminding him, "that Rome, 
Sparta, and Carthage, at the ti ue when their 
liberties wore lost, were ftrangers to the trial fry 
jurgS' 8 Bla., 379. That a right so valued, and 
esteemed by our fathers to be so necessary to 
civil liberty, so important to the very existence 
of a free government, was designed by them to 
be made to depend for its enjoyment upon the 
war power, or upon any power intrusted to any 
department of our Government, is a reflection 
on their intelligence and patriotism. 

IV. But to proceed: The articles of war, if 
they provided for the punishment of the crimes 
on trial, and authorized such a court as this, 
do not include such parties as are now on 
trial. And, until the rebellion, I am not 
aware that a different construction was ever 
intimated. It is the exclusive fruit of the re- 
bellion. 

The title of the act is, " An act for establish- 
ing rules and articles for the government of 
the armies of the United States^ 

The first section states *'the following shall 
bo the rules and articles by which the armiei 
of the United States shall be governed,'' and every 
other section, except the oOth and 57th, are, in 
words, confined to persons belonging to the 
army in some capacity or other. I under- 
stand it to DC held by some, that because such 
words are not used in the two sections re- 
ferred to, it was the design of Congress to in- 
clude persons who do not belong to the armv. 
In my judgment, this is a wholly untenable 
construction; but if it was a correct one, it 
would not justify the use sought to be made 
of it in this instance. It would not bring 
these parties for their alleged crime before a 
military court known to the act; certainlj 
not before a military commission — a court un- 
known to the act. The offense charged is i 
traitorous conspiracy, and murder committed 
in pursuance of it. Neither offense, conspir- 
acy or murder, if indeed two are charged, is 
embraced by either the 5Cth or 57th articles 
of the statute. The 5Gth prohibits the reliev- 
ing ^^ the enemy with money, victuals or am- 
munition, or knowingly harboring and pro- 
tecting him." Sophistry itself can not bring 
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the offenses in question, under this article. 
The &7tli prohibits only the *' holding corre- 
spondence with, or giving intelligence to the 
enemy, either directly or indirectly." Jt is 
equally clear that the offenses in question are 
not within this provision. But, in fact, the 
two articles relied upon admit of no such con- 
atruction as is understood to be claimed. 
This is thought to be obvious, not only from 
the general character of the act, and of nil the 
other articles it contains, but because the one 
immediately preceding, like all those preced- 
ing and succeeding it, other than the5Cth and 
67th, includes only persons belonging to the 
"armies of the United States." Its language 
iiL ** whosoever belonging to the armies of the 
United States, employed in foreign parts,'' shall 
do the act prohibited, shall suffer the pre- 
scribed punishment. Now, it is a familiar 
role of interpretation, perfectly well settled, 
in such a case, that unless there be something 
in the following sections that clearly shows a 
purpose to make them more comprehensive 
than their immediate predecessor, they are to 
be construed as subject to the same limitation. 
80 far f^om there being in this instance, any 
eridence of a different purpose, the declared 
object of the statute, as evidenced by its title, 
ita first section, and its general contents, are 
all inconsistent with any other construction. 
And when to this it is considered 'that the 
power exercised by Congress in passing the 
statute was merely the constitutional one to 
make rules for the government and regulation 
of the armjff it is doing great injustice to that 
department to suppose that in exercising it 
thej designed to legislate for any other class. 
The words, therefore, in the 55th article, " be- 
longing to the armies of the United States," 
qualifying the immediate preceding word, 
'^whosoever," are applicable to the 56th and 
(i7th, and equally qualify the same word 
" whosoever '' also used in each of them. And, 
finally, upon this point I am supported by the 
authority of Lieutenant-Qeneral Scott. The 
Commission have seen from my previous ref- 
erence to his autobiography that he placed his 
right to issue his martial law order, establish- 
ing, among other things, military commis- 
sions to try certain offenses in a foreign coun- 
try, upon the ground that otherwise they 
would go unpunished, and his army become 
demoralised. One of these offenses was mur- 
der committed or attempted, and for such an 
offense he tells us that the articles of war pro- 
Yided no court for their trial and punish- 
menty " no matter by whom or on whom cora- 
miitcid." And this opinion is repented in the 
4th clause of his order, as true of all the des- 
ignated offenses, " except in the very restricts 
ed ease in the 9th of the article." 

Y. There are other views which I submit to 
the serious attention of the Commission. 

I. The mode of proceeding in a court like 
this, and which has been pursued by the pros- 
eeution, with your approval, because deemed 
legal by both, is so inconsistent with the pro- 
eaedings of civil courts, as regulated for ages 
hj established law, that the fact, I think, dem- 
onstrates that persons not belonging to the 



' army can not be subjected to such a jurisdic- 
jtion. 1. The character of the pleadings. The 
I offense charged is a conspiracy with persons 
. not within the reach of the Court, and some 
:of them in a foreign country, to commit the 
alleged crime. To give you jurisdiction, the 
design of the accused and their co-conspira- 
tors is averred to have been to aid the rebel- 
lion, and to accomplish that end not only by 
the murder of the President and Lieutenant- 
General Grant, but of the Vice-President and 
Secretary of State. It is further averred that 
:the President being murdered, the Vice-Presi- 
I ^nt becoming thereby President, and as such, 
ronimander-in-Chief, the purpose was to mur- 
der him; and as, in the contingency of the 
death of both, it would be the duty of the Sec- 
retary of State to cause an election to be held 
for President and Vice-President, he was to 
be murdered in order to prevent a "lawful 
election" of these officers; and that by all 
these means, " aid and comfort " were to be 
given "the insurgents engaged in armed re- 
bellion against the United States," and " the 
subversion and overthrow of the Constitution 
and laws of the United States" thereby 
effected. That such pleading as this would 
not be tolerated in a civil court, I suppose 
every lawyer will concede. It is argumentA- 
tive, and even in that character unsound. 
The continuance of our Government does not 
depend on the lives of any or of .all of its pub- 
lic servants.* As fact, or law^ therefore, the 
pleading is fatally defective. The Govern- 
ment has an inherent power to preserve itself, 
which no conspiracy to murder, or murder, 
can in the slightest degree impair. And the 
result which we have just witnessed proves 
this, and shows the folly of the madman and 
fiend by whose hands our late lamented Pres- 
ident fell. He, doubtless, thought that he had 
done a deed that would subvert the " Consti- 
tution and laws." We know that it has not 
had even a tendency to that result. Not a 
power of the Government was suspended ; all 
progressed as before the dire catastrophe. A 
cherished and almost idolised citisen was 
snatched from us by the assassin's arm, but 
there was no halt in the march of the Govern- 
ment. That continued in all its majesty 
wholly unimpeded. The only effect was to 
place the nation in tears, and drape it in 
mourning, and to awake the sympathy, and 
excite the indignation of the world. 

II. But this mode of pleading renders, it 
would seem, inapplicable, the rules of evi- 
dence known to the civil courts. It justifies, 
in the opinion of the Judge Advod^ and the 
Court (or what has been done would not have 
been done), a latitude that.jio civil court 
would allow, as in the judgment of such a 
court the accused, however innocent, could 
not be supposed able to meet it. Proof has 
been received, not only of distinct offenses 
from those charged, but of such offenses com- 
mitted by others than the parties on triaC 
Even in regard to the party himself, other of- 
fenses alleged to have been previously com- 
mitted by him can not be proved. At one time 
a different practice prcTafled in England, and 
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docs now, it ia belieyed, in some of the Conti- 
nental goTernments. But since the days of 
Lord Holt (a name yenerated by lawyers and 
all admirers of enlightened jurisprudence), it 
has not prcTailed in England. In the case of 
Harrison, tried before that judge for murder, 
the counsel for the Goyernment offered a wit- 
ness to prove some felonious design of the 
prisoner three years before. Holt indignantly 
excliiimcd, "Hold I hold I what are you doing 
now? How can he defend himself from 
charges of which he has no notice ? And how 
many issues are to be raised to perplex me 
and the jury? Away I away 1 that ought n^ 
to be — that is nothing to the matter." 12 Stale 
TVialSj 883-874. I refer to this case, not to as- 
sail what has been done in these cases contrary 
to this rule, because I am bound to infer that 
before such a commission as this the rule has 
no legal force. If, in a ciyil court, then, these 
parties would be entitled to the benefit of this 
rule, one never departed from in such courts, 
they would not have had proved against them 
crimes alleged to have been committed by oth- 
ers, and having no necessary or legal connec- 
tion with those charged. With the same view, 
and not denying the right of the Commission 
in the particular case I am about to refer to, 
but to show that the Constitution could not 
have designed to subject citizens to the prac- 
tice, I cite the same judge to prove that in a 
civil court those parties could not have been 
legally fettored during their trial. In the case 
of Oranbum, accused as implicated in the '' as- 
sassination plot," on trial before the same 
judge. Holt put an end to what Lord Campbell 
terms " the revolting practice of trying prison- 
ers in fetters." Hearing the clanking of 
chains, though no complaint was made to him, 
he said, "I should like to know why the pris- 
oner is brought in ironed." "Let them be in- 
stantly knocked off. Wlion prisoners are tried 
they should stand at their case." 13 Slate 
Trials, 221, 2d Campbell, Lives Chief Justices, 
140. Finally, I deny the jurisdiction of the 
Commission, not only because neither Consti- 
tution or laws justify, but, on the contrary, re- 
pudiate it, but on the ground that all the ex- 
perience of the past is against it. Jofforson, 
ardent in the prosecution of Burr, and solicit- 
ous for his conviction, from a firm belief of his 
guilt, never suggested that he should be tried 
before any other than a civil court. And in 
that trial, so ably presided over by Marshall, 
the prisoner was allowed to " stand at his 
ease;" was granted every constitutional priv- 
ilege, and no evidence was permitted to be 
given ngahist him but such as a civil court 
recognizes; and in that case, as in this, the 
overthrow of the Government was the alleged 
purpose, and yet it was not intimated in any 
quarter that he could be tried by a military 
tribunal. In England, too, the doctrine on 
which this prosecution is placed is unknown. 
Attempts were made to assassinate George the 
Third and the present Queen, and Mr. Perci- 
val, then Prime Minister, was assassinated as 
he entered the House of Commons. In the first 
two instances, the design was to murder the 
oommaDder-in-chiof of England's army and 



navy, in whom, too, the whole, war powei of 
the Government was also vested; in the last, 
a secretary, clothed with powers as great, a* 
least^ as those that belong to our Secretary of 
State; and yet, in each, the parties accused 
were tried before a civil court, no one snggest- 
ing any other. And during the period of the 
French Revolution, when its principles, if 
principles they can be termed, were being in- 
culcated in England to an extent that alarmed 
the Government, and caused it to exert every 
power it was thought to possess to f^strate 
their effect, when the writ of habe<u corpus wai 
suspended, and arrests and prosecutions re- 
sorted to almost without limit, no one suggest- 
ed a trial, except in the civil courts. And 
yet the apprehension of the Government was, 
that the object of the alleged conspirators was 
to subvert its authority, bring about its over- 
throw, and subject the kingdom to the horrors 
of the French Revolution, then shocking the 
nations of the world. Hardy, Home Tooke, 
and others, were tried by civil courts, and 
their names are remembered for the principles 
of freedom that were made triumphant mainly 
through the efforts of *' that great genius," in 
the words of a modern English statesman (Earl* 
Russell), " whose sword and buckler protected 
justice and freedom during the disastrous pe- 
riod;" having ''the tongue of Cicero and the 
soul of Hampden, an invincible orator and an 
undaunted patriot." JSrskine, 

As it was, these trials were conducted in so 
relentless a spirit, and, as it was thought, with 
such disregard of the rights of the subject, 
that the administration of the day were not 
able to withstand the torrent of the people's 
indignation. What would have been their 
fate, individually as well as politically, if the 
cases had been tried before a military commis- 
sion, and life taken ? Can it be that in this 
particular an American citizen is not entitled 
to all the rights that belong to a British sub- 
ject? Can it be that with us Executive power 
at times casts into the shade and renders all 
other power subordinate? Au American 
statesman, with a world-wide reputation, long 
since gave answer to these inquiries. In a 
debate in the Senate of the United States, in 
which he assailed what he deemed au unwar- 
ranted assumption of Executive power, he 
said, "the first object of a free people is the 
preservation of their liberties, and liberty is 
only to be maintained by constitutional res- 
traints and just divisions of political power." 
"It does not trust the amiable weaknesses of 
human nature, and, therefore, will not per- 
mit power to overstep its prescribed limits, ■ 
though benevolence, good intent, and patri- 
otic intent come along with it." And he 
added, "Mr. President, the contest for ages 
has been to rescue liberty ftrom the grasp of 
Executive power." "In the long list of the 
champions of human freedom there is not one 
name dimmed by the reproach of advoca- 
ting the extension of Executive authority." 
Thoughts so eloquently expressed appeal with 
subduing power to every patriotic heart, and 
demonstrate that Webster, if here, would be 
heard raising his mighty voice against the ju- 
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risdietion of this Commission — a jurisdiction 
placed upon ExecutiTO authority alone. But it 
has been urged that martial law warrants such 
a commission, and that such law preyails here. 
The doctrine is believed to be alike indefensible 
and dangerous. It is not, howeTcr, necessary 
to inquire whether martial law, if it did pre- 
vail, would maintain your jurisdiction, as it 
does not prevail. It has never been declared 
by any competent authority, and the civil courts 
we know are in the full and undisturbed exer- 
cise of all their functions. We learn, and the 
fact is doubtless true, that one of the parties, 
the very chief of the alleged conspiracy, has 
been indicted, and is about to be tried before 
one of those courts. If he, the alleged head 
and f^nt of the conspiracy, is to be and can 
be so tried, upon what ground of right, of 
fairness, or of policy can the parties who are 
charged to have been his mere instruments be 
deprived of the same mode of trial? It may 
be said that in acting under this commission 
you are but conforming to an order of the 
President, which you are bound to obey. Let 
me examine this for a moment. If that order 
merely authorises you to investigate the cases 
and report the facts to him and not to pro- 
nounce a judgment, and is to that extent legal, 
then it is because the President has the power 
himself, without such a proceeding, to punish 
the crime, and has only invoked your assist- 
ance to enable him to do it the more justly. 
Can this be so? Can it be that the life of a 
eitisen, however humble, be he soldier or not, 
depends in any case on the mere will of the 
PraicLent ? And yet it does, if the doctrine be 
Boand. What more dangerous one can be im- 
agined? Crime is defined by law, and is to be 
tried and punished under the law. What is 
murder, treason, or conspiracy, and what is 
admissible evidence to prove either, are all 
legal questions, and many of them, at times, 
difficult of correct solution. What the facts 
are may also present difficult inquiries. To 
pass upon the first, the Constitution provides 
courts consisting of judges selected for legal 
knowledge, and made independent of Execu- 
tive power. Military judges are not so selec- 
ted, and so far from being independent, are 
absolutely dependent on such power. To pass 
upon the latter, it provides juries as being not 
likely to "partake of the wishes and opinions 
of the Government. '^ But if your function is 
I only to act as aids to the President, to enable 
him to exercise his function of punishment, 
and as he is under no obligation by any law to 
call for such aid, he may punish upon his own 
unassisted judgifrent, and without even the 
form of a trial. In conclusion, then, gentle- 
men, I submit that your responsibility, what^ 
ever that be, for error, in a proceeding like 
this, can find no protection in Presidential 
authority. Whatever it be, it grows out of the 
laws, and may, through the laws, be enforced. 
I suggested in the outset of these remarks that 
that responsibility in one contingency mny be 
momentous. I recur to it again, disclaiming, 
as I did at first, the wish or hope that it would 
cause you to be wanting in a single particular 
of what you may believe to be your duty, but 



to obtain your best and most matured judg- 
ment. The ^ish and hope disclaimed would be 
alike idle and discourteous; and 1 trust the 
Commission will do me the justice to believe 
that I am incapable of falling into either 
fault. 

Responsibility to personal danger can never 
alarm soldiers who have faced, and will over 
be willing in their country's defense to face, 
death on the battle-field. But there is a re- 
sponsibility that every gentleman, be he soldier 
or citisen, will constantly hold before him, 
and make him ponder — responsibility to the 
Constitution and laws of his country and an 
intelligent public opinion — and prevent his 
doing anything knowingly that can justly sub- 
ject him to the censure of either. I have said 
that your responsibility is great. If the com- 
mission under which you act is void and confers 
no authority, whatever you may do may in- 
volve the most serious personal liability. Cases 
have occurred that prove this. It is sufficient 
to refer to one. Joseph Wall, at the time the 
offense charged against him was committed, 
was Governor and commander of the garrison 
of Goree, a dependency of England, in Africa. 
The indictment was for the murder of Benja- 
min Armstrong, and the trial was had in Jan- 
uary, 1802, before a special court, consisting 
of Sir Archibald McDonald, Chief Baron of 
the Exchequer; Lawrence, of the King's 
Bench, and Rocke, of the CommOn Pleas. The 
prosecution was conducted by Law, then Attor- 
ney General, afterward Lord Ellcnborough. 
The crime was committed in 1782, and under a 
military order of the accused, and the sentence 
of a regimental court-martial. The defense 
relied upon was, that at the time the garrison 
was in a state of mutiny, and that the deceased 
took a prominent part in it; that, because of 
the mutiny, the order for the court-martial was. 
made, and that the punishment which was in- 
flicted and said to have caused the death, was 
under its sentence. The offense was purely a 
military one, and belonged to the jurisdiction 
of a military court^ if the facts relied upon by 
the accused were true, and its judgment consti* 
tuted a valid defense. The court, however, 
charged the jury, that if they found that there 
was no mutiny to justify such a court-martial 
or its sentence, they were void, and furnished 
no defense whatever. The jury so finding, 
found the accused guilty, and he was soon after 
executed. 28 St. Tr., 61, 178. The application 
of the principle of this case to the question I 
have considered is obvious. In that instance 
want of jurisdiction in the court-martial was 
held to be fatal to its judgment as a defense for 
the death that ensued under it. In this, if the 
Commission has no jurisdiction, its judgment 
for the same reason will be of no avail, cither 
to Judges, Secretary of War, or President, if 
either shall be called to a responsibility for 
what may be done under it. Again, upon the 
point of jurisdiction, I beg leave to add that 
the opinion I have endeavored to maintain is 
believed to be the almost unanimous opinion 
of the profession, and certainly is of every 
judge or court who has expressed any. 
. In Maryland) whftT««\i^ ^oTuxoiiK^ntA Vv^^ 
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been and are held, the Judge of the Criminal 
Court of Baltimore recently made it a matter 
of special charge to the grand jury. Judge 
Bond told them: **It has come to my knowl- 
edge that here, where the United States Court, 
presided over by Chief Justice Chase, has al- 
ways been unimpeded, and where the Marshal 
of the United States, appointed by the Presi- 
dent, selects the jurors, irresponsible and un- 
lawful military commissions attempt to exercise 
criminal jurisdiction over citizens of this 
State, not in the military or naval service of 
the United States, nor in the militia, who are 
.charged with offenses either not known to the 
law, or with crimes for which the mode of trial 
and punishment are provided by statute in the 
courts of the land. That it is not done by the 
paramount authority of the United States, your 
attention is directed to article 5, of the Con- 
stitution of the United States, which says: 'No 
person shall be held to answer for a capital or 
otherwise infamous crime, unless on a present- 
ment or indictment of a grand jury, except in 
cases arising in the land or naval forces, or in 
the militia when in actual service in time of 
war or public danger.' " Such persons exercising 
suck itnlawful jurisdiction are liable to indictment 
by you^ as well as responsible in civil actions to the 
parties. In New York, Judge Peckham, of the 
Supreme Court of that State, and speaking for 
the whole bench, charged the grand jury as 
follows : 

*'The Constitution of the United States, Ar- 
ticle 5, of the amendments, declares that 'no 
person shall be held to answer for a capital or 
otherwise infamous crime,«un1es8 on present- 
ment or indictment of a grand jury, except in 
cases arising in the land or naval forces, or in 
the militia, when in actual service in time of 
war or public danger.' 

''Article 6 declares that, 'in all criminal 
prosecutions, the accused shall enjoy the right 
to a speedy and public trial.' 

"Article 3, section 2, declares that 'the trial 
of all crimes, except in cases of impeachment, 
shall be by jury,' etc. 

"These provisions were made for occasions 
of great excitement, no matter from what 
cause, when passion, rather than reason, might 
prevail. 

" In ordinary times, there would be no occa- 
sion for such guards, as there would be no dis- 
position to depart from the usual and estab- 
lished modes of trial. 

"A great crime has lately been committed 
that has shocked the civilized world. Every 
right-minded man desires the punishment of 
the criminals, but he desires that punishment 
to be administered according to law, and 
through the judicial tribunals of the country. 
No star-chamber court, no secret inquisition, 
in this nineteenth century, can ever be made 
acceptable to the American mind. 

''If none but the guilty could be accused, 
then no trial could be necessary — execution 
should follow accusation. 

'^ It is almost as necessary that the public 
should have undoubted faith in the purity 
of criminnl justice, as it is that justice in 
fact be administered with integrity. 



! " Grave doubts, to say the least, exist in the 
minds of intelligent men as to the eonatitu- 
tional right of the recent military commis- 
sions at Washington to sit in judgment upon 
the persons now on trial for their lives before 
that tribunal. Thoughtful men feel aggrieved 
that such a commission should be established 
in this free country, when the war is OTer, and 
when the common-law courts are open and 
accessible to administer justice, according to 
law, without fear or favor. 

" What remedy exists ? -None whatever, ex- 
cept through the power of public sentiment. 

"As citizens of this free country, having an 
interest in its prosperity and good name, we 
may, as I desire to do, in all coartesj and 
kindness, and with all proper respect, express 
our disapprobation .of this course in oor 
rulers in Washington. 

"The unanimity with which the leading 
press of our Innd has condemned this mode 
of trial, ought to be gratifying to every patriot 

"Every citizen is interested in the preserva- 
tion, in their purity, of the institutions of his 
country; and you, gentlemen, may make suck 
presentment on this subject, if any, as yonr 
judgment may dictate." 

The reputi^ion of both of these judges if 
well and favorably known, and their authority 
is entitled to the greatest deference. 

Even in France, during the consulship of 
Napoleon, the institution of a military com- 
mission for the trial of the Prince Due d'En- 
hien, for alleged conspiracy against his life, 
was, to the irreparable injury of his reputa- 
tion, ordered by Napoleon. The trial was had, 
and the Prince was at once convicted and ex- 
ecuted. It brought upon Napoleon the con- 
demnation of the world, and is one of the 
blackest spots in his character. The case of 
the Duke, says the eminent historian of the 
Consulate and the Empire, furnished Napo- 
leon "a happy opportunity of saving his glory 
from a stain," which he lost, and adds, with 
philosophic truth, that it was "a deplorable 
consequence of viol^iting the ordinary forms of 
jufticej" and further adds, "to defend social 
order by conforming to the strict rules and forms 
of justice^ without allowing any feeling of re- 
venge to operate, is the great lesson to be 
drawn from these tragical events." Thier's 
History, etc., 4 vol., 318, 32*2. 

Upon the whole, then, I think I shall not be 
considered obtrusive if I again invoke the 
Court to weigh well all that I have thought it 
my duty to urge upon them. I feel the duty 
to be upon me as a citizen sworn to do what I 
can to preserve the Constitution, and the prin- 
ciples on which it reposes. As counsel of one 
of the parties, I should esteem myself dishon- 
ored if I attempted to rescue my client from a 
proper trial for the offense charged again&i 
her, by denying the jurisdiction of the Com- 
mission, upon grounds that I did not con- 
scientiously believe to be sound. And, in 
what I have done, I have not more had in 
view the defense of Mrs. Surratt, than of the 
Constitution and the laws. In my view, in 
this respect^ her cause is the cause of every 
Qv\ii«n.. A.n.d let it not be supposed that I am 
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seeking to seonre impunity to anj one who 
may have been guilty of the horrid crimes of 
the night of the 14th of April. Over these the 
ciTil courts of this District haye ample juris- 
diction, and will faithfully exercise it if the 
cases are remitted to them, and guilt is le- 
gally established, and will surely award the 
punishment known to the laws. God forbid 
that such crimes should go unpunished ! In 
the black catalogue of offenses, these will for^ 
eTer be esteemed the darkest and deepest ever 
committed by sinning man. And, in common 
with the ciyilized world, do I wish that every 
legal punishment may be legally inflicted 
upon all who participated in them. 

A word more, gentlemen, and, thanking you 
for your kind attention, I shall have done. As 
you have discovered, I have not remarked on 
Uie evidence in the case of Mrs. Surratt, nor is 
it my purpose ; but it is proper that I refer to 
her case, in particular, for a single moment 
That a woman, well educated, and, as far as 
we can judge from all her past life, as we have 
it in evidence, a devout Christian, ever kind, 
affectionate and charitable, with no motive 
disclosed to us that could have caused a total 
change in her very nature, could have partici- 
pated in the crimes in question it is almost 



impossible to believe. Such a belief can only 
be forced upon a reasonable, unsuspecting, 
unprejudiced mind, by direct and uncontra- 
dicted evidence, coming from pure and per- 
fectly unsuspected sources. Have we these? 
Is the evidence uncontradicted ? Are the two 
witnesses, Weichmann and Lloyd, pure and 
unsuspected ? Of the particulars of their evi- 
dence I say nothing. They will be brought 
before you by my associates. But this con- 
clusion in regard to these witnesses must be, 
in the minds of the Court, and is certainly 
strongly impressed upon my own, that, if the 
facts which they themselves state as to their 
connection and intimacy with Booth and 
Payne are true, their knowledge of the pur- 
pose to commit the crimes, and their partici- 
pation in them, is much more satisfactorily 
established than the alleged knowledge and 
participation of Mrs. Surratt As far, gentle- 
men, as I am concerned, her case is now in 
your hands. BEVERDY JOHNSON. 

June 16, 1866. 

As associate counsel for Mrs. Mary £. Sur* 
ratt, we concur in the above. 

FREDERICK A. AIKEN, 
JOHN W. CLAMPITT 
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Jvn28, 1866. 

JK|r UpUtm CA# GMrf ? The flnt gnat qaiig- 
tlo»— « qmesUon thftt meets us si the tbrra- 
hold — iB, do you, gentlemen, eoneiitnte a eonrt, 
and hsTO yon Jnriediotion, as a ooart^ of the 
persons aocosed, and the crimes withwhioh 
thej are charged T If jon hare suoh Jnrisdio- 
tion, it most hav« been conferred hj the Con- 
stitatien, or some law consistent with it, and 
carrjing ont its prorislons. 

1. The Gth article of the Constitution de- 
clares: 

<<Ihat the Judicial power of the United 
States shall be Tested in one Snpreme Court, 
and in such inferior eawrU as Congress maj, 
from time to time, ordain and establish; " and 
that " the Judges of both Supreme and n^erior 
ecyrlt shall hold their offices during good be- 
hafior." « 

Under ikU proTision of the Constitution, 
none but courts ordained or established by 
Congress can exercise Judicial power, and 
those courts must be composed of judges who 
hold their offices during good behayior. They 
must be independent judges, free fTom the in- 
fluence of Executive power. Congress has not 
** ordained and established" you a court, or 
authorised you to call these parties before you 
and sit upon their trial, and you are not 
" judgu " who hold your offices during good 
behaTlor. You are, therefore, no court under 
the Constilution, and haTC no jurisdiction in 
these cases, unless you obtain it from some 
other source, which OTcrrules this constitu- 
tional proTislbn. 

The President can not confer Judicial power 
upon you, for he has it not. The exeeutive^ not 
the judieialy power of the United States is 
Tested in him. His mandate, no matter to 
what man or body of men addressed, to try, 
and, if conyicted, to sentence to death a citi- 
sen, not of the naval or military forces of the 
United States, carries with it no authority 
which could be pleaded in justification of the 
sentence. It were no better than the simple 
mandate to take A B, C D, £ F, and G. H, and 
put them to death. 

2. The President, under the 6th amendment 
to the Constitution, may constitute courts pur- 
suant to the Articles of War, but he can not 
give them jurisdiction orer citizens. This ar- 
ticle provides that " no person shall be held to 
answer for a capital or otherwise infamous 
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crime, unless on a preaisntiMttt «r iBdMMMii^ 
of a grand Jury, exetpi m emm mrUki§ i* Hvjf 
iMMf or fMvtfiybrecf^ (iir mth$ mOUimmkmim mdttAm 
Hnkt In Umi </ tsar otjniUw 4mig€r* . .if 



'• 



The presentment and IndietBMit of a CMMiOl 
Jury is a thing onknown and tniiiiiiwlif iS 
with yonr commission. Yon havo BOlkiag if jf 
the kind. Neither yon nor Um •lawoSMtl.'O 
who control your proeeodinn ■seaa to Ivi^) 
thought of any such thing. TImm dihuiiiWfir 
did not and do not belong to tlio ''loMlsria^if 
eol /west" of the United SUtei n or wMif 
they ''mUHm, w Inm </ wsr or jwUm im^f»^4m\M 
actual tertfieeJ* The Constitution. tliorofairiJbfT 
the article above cited, expressly oays: Mhe 
9kaU not hold thorn to tmiwor to any of Hbm ss|»»a 
ital and infsmous crimes with whieli tib^f Mta 
charged. i1 

Is not a single, direct^ ooBstlintional pnllr.) 
bition, forbidding yon to take Joriadirtfai k^: 
these eases, sufficient T If it bo not^ toad Ihodir 

{»roTision of the 8d section of tho Sd ortfakw 
t is as follows: 

" The trial of all crimes, except in cases of 
impeachment, shall be ^y^'iiry." 

But lest this should not be enough, in their 
anxious care to proTide against the abusti 
f^m which England had recently escaped, and 
which were still fresh in the memories of 
men — as the Star Chamber, the High Commis* 
sion Courts, and their attendant enormities— 
the framers of the Constitution farther pre- 
Tided, in the 6th amendment, that— 

^<In all criminal prosecutions the aoenssd 
shall e^joy the right to a speedy and pubUs 
trial by an impartial jury of the State and dis- 
trict wherein the crime shall haTO been com- 
mitted." 

Now, whence, and what, is the authority 
which oTcrtrules these distinct constitutionM 
prohibitions, and empowers you to hold thsss 
citiiens to answer, despite the mandatoo of thi 
Constitution forbidding you ? 

Congress has not attempted to grant yon thi < 
power ; Congress could not grant it. A law 
to that effect, against the constitutional prohi- 
bition, would be merely Toid. Congress hsi 
authorised the suspension of the writ of As* 
beae eorptUj as the Constitution per|sits f Art 1, 
Sec. 9) ; but the Constitution does not tnert^ 
permit the military to try, nor has Congresi 
attempted to dellTcr OTcr to the military hi 
trials judgment, and execution^ Amtrioan citamM^ 
not in the land or naTal forces or in the mill- 
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i in actual serTice, when aeewed qf crime. 
mgress and the President, the law-making 
•wer, were incompetent to this, and have not 
tempted it. Whence, then, comes the dis- 
nsation with the constitutional prohibi- 
»n ? Where and whence is the affirmative 
ant of jurisdiction under which you pro- 
se to try, and, if convicted, pass sentence 
ton these men,citiiensof the United States — 
t soldiers, not militia-men — ^butcitiiens, en- 
ged in the ordinary avocations of life? I 
1 not permitted to know. Chngrett has not 
any form attempted to violate or Impair the 
nstitution. They have suspended the writ 

habeas carput; this goes to imprisonment — 
t trial, conviction, or punishment. This is 
I extreme limit to which the law-making 
irer is permitted to go, and it is only in 
lee of strong necessity that this is permit- 
. Congress has repealed so much of the 
td section of the act of September 24, 1789, 
required that in all capital cases twelve 
It jurors should be summoned from the 
Jktj in which the offense was committed 
r. 221, seo. 102, repealed July 16, 1862, page 
4t sec. 22), but has preserved all other legal 
▼iflions made in aid of the Constitution to 
tect citizens from the oppression of unreg- 
ted and unrestrained Executive power. 
I accused shall be tried upon an indictment 
presentment of a grand jury. If two or 
re crimes of a like nature be charged, they 
St be set forth in teparaU counte. (Act of 
iruarj 26, 1858, sec. 117.) You may not 
ipel an accused to answer to a loose story 
iocusation of several crimes in one count. If 

crime charged be treason, which this paper 
»roacbes more nearly than anything else, 

accused shall have a copy of the indict- 
nt, and a list of the jury, and of all the 
nesses to be produced on the trial for prov- 
; the said indictment (mentioning the 
nes and places of abode of such witnesses 
1 jurors), delivered unto hiuk-at least three 
ire days before he shall be tried for the 
le ; and in other capital offenses, shall have 
lb copy of indictment and list of the jury 
> entire days, at least, before the trial. (Act 
April 80, 1790, sec. 24, p. 221.) 
Lgainst this array of constitutional and 
al prohibition and regulation, I know of 
hing that can be adduced, except, perhaps. 
Executive order authorising, by direct man- 
e or implication, the thing to be done which 

Constitution forbids you to do. If you be 
eeeding in obedience to such Executive 
ndate, and if that give jurisdiction, still 
I proceed in a form and manner which the 
istitution and law expressly forbid. If my 
»nt8 be charged with treason or murder (and 
)njecture they are charged with murder, at 
St), they must be proved to have been pres- 

aidmg in or aeiuaUy eommiting the overt act^ or 
^td murder. For either of these the punish- 
nt on conviction is death. The Judge Ad- 
mte bas been unable, in the cases of Arnold 
1 Mudd, to present any evidence remotely ap- 
Htehiftff that prescribed by the Constitution 
i tbe laws as the condition of conviction ; 
i jet I am led to infer that he will claim a 



conviction of one or both of them on the 
proof presented. What is the profession, on 
this and on the other side of the Atlantic, to 
think of such administration of criminal ju- 
risprudence ? — for this, the first of our State 
trials, will be read with avidity everywhere. 
I ask the officers of the Government to think 
of this carefully notr, lest two or three years 
hence they may not like to hear it named. 

But we may mistake the whole case as it pre- 
sents itself to the mind of the Judge Advocate. 
We are here as counsel for the accused, but are 
not allowed to know explicitly with what 
crime, defined by law, any one of them is charged, 
or what we are here to defend. No crime 
known to the law is legally charged in the 
paper which is here substituted for an in- 
dictment. In this paper three distinct crimes 
are strongly hinted at in a single chacge, to 
each of which different rules of law and evi- 
dence are applicable, and different penalties 
are attached; and I had wished to know, so 
that I might shape the defense of my clients 
accordingly, for which alleged or intimated 
crime any one, or each, or all of them, are to 
be tried. The information has been denied us. 
The Judge Advocate puts these parties on 
trial, and refuses (in the most courteous terms) 
to advise their counsel on what law or author- 
ity he rests his claim to jurisdiction ; of what 
crime he intends to convict each or any of the 
defendants ; in what laws the crimes are de- 
fined and their punishments prescribed ; or on 
what proof, out of the wild jungle of testi- 
mony, he intends to rest his claim to convic- 
tions. 

But it has been said, and will perhaps be 
said again, in support of this jurisdiction, 
that the necessities of war justify it — and 
" silent leges inter arma." So said the Roman 
orator when Rome had become a military des- 
potism, and ceased forever to have liberty, and 
when she retained law only as the gift or by 
the permission of the ruling despot. ** The 
law is silent amid arms." Yes, it is so in a con- 
quered country, when the victorious general 
chooses to put the law to silence ; for he is an 
autocrat, and may, if he chooses, be a despot. 
But how extravagant is the pretense that a 
bold, and spirited, and patriotic people, be- 
cause they rise in their majesty and send forth 
conquering armies to rescue the republic, 
thereby forfeit all constitutional and legal pro- 
tection of life, liberty, and property I 

Cases have often arisen, in which robber 
bands, whose vocation is piracy on the high 
seas, or promiscuous robbery and murder on 
land — hostes humani generis — may be lawfully 
put to the sword without quarter, in battle, or 
hung on the yard-arm, or otherwise put to 
death, when captured, according to the neces- 
sities of the case, without trial or other con- 
viction, except the knowledge of the command- 
ing general that they were taken flagrante hel- 
lo, and that they are pirates or land robbers. 
A military court may be called, but it is advisory 
merely ; Uie general acts, condemns, and exe- 
cutes. But the Constitution of the United 
States has nothing to do with this. It does 
not protect pirates or marauders who are ene. 
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mies of (he baman raoe; or epie«, oreien cue- 
miea takcu iu battle. It pruteota, not hetlig- 
erent eneiaiM, but only citiiPDs and Ihoac 
parsoDS Dol oiliieaB who, in cItiL life, aoek 
Dod uUim in proleation, or Hliena who areea- 
gRged in its military or other ai^rviee. The 
pDWtr of Ibo «0tDiDaadiag gt-aeral over tbesa 
olaseea ia rcalraiaed odIj by the luaj/ti of i 
amoni; ciTiliied Dationa. But tboae defe 
anls aro not cbsrged aa Bpiea or piratea, 
armed and organiMil marauders, or enen 
captured in war, or peraona in thu landi^r 
vol BBrTicfl of the UniteJ Statoa, They beli 
to none of these olaaaea, over vrhom mililary 
tliaorction or martial lavr ctteada, unlesa they 
- eilead over and embrace ail the people of the 
United Slatea. 

But if the juriadlotiou in Li 
whether by l»w or by the power 
gret that a Military Coramiasi 
cbarffMl with Lbe trial of theat 
orimoB are, aafaraahiatetl at and wrillcn about 
in the charge and apeciScationa, all cagu liable 
ia our oivil eourta. Thaae courts are open, ua- 
obslriicted, without a single impediment u 
the full and perfect adminislration of jniUcc — 
ready and prompt, aa they alwaya are, to per- 
form Llw high doties which the well-known 
principles of law under the Couatitution de- 
yoWo on tbem. What good reason can lie 
giTen in a caae tike thia, to a people jealout 
of their righia, for a resort here and now (o 
mililary trials and mililary eieautiana? Vi't 
are at the adient of a new, and I trual a sue- 
eeasful, Adminislralian. A taint auob ae 
thia— namely, the ueedli?aB violation of tlie 
constilutinnal righta of theeilii«ii — ought not 
to be permitted to attach to and infect it. The 
jurisdiction of this Canimmion has to be 
aougbt dehori the Conatitutton, and againat 
ita express prabibilion. It is, therefore, at 
least of doubtful validity. If that jarisdic- 
tioD do not exist; if the doubt be reaolvud 
■gainat it by our judicial tribunala, when the 
' V sbnll again speak, the form of trial by 



man Senate, on tlie trial of Lcnlalui 
accomplices in Catiline's conspiracy 
qfun groa from pTfccdcnIi good >n prin 
vhtn the pmmr /alU iala handi if m 
hghlaud or leti honeil, a juil anj rtatc 
ee4litil rcecivci an applicaiioa eontrarjf 
and natoji" It is lii be remembered I 
inal trials involving capilat puniaht 
not ihen within the competency of ll 
Senate; and neither lbe Conaul aoi 
ate, nor bolb of them, bad the righ 
demn a Roman ciltieu without tiie coi 
of the people." 

If you believe you posaesa the pon 

and death over the citiiena of th 

Slatea in States where the regular 

o be safely appealed to, still, for tt 

LT common country and ill! cberiabr 

ins, do not press thai power ico far. 

cial tribunals, al some future day, 

doubt, will be again in the full el 

conslltnled powers, and may tl 

large proporlion of the legal prafeasi 

that your jurisdiction in theie ei 

irranted assumption ; and ttiey i 

the judgment which jou pronounce 

>Bce you oauae to bo executed, 



\ to the law or to lej^l 
ction even the pies of 
vijrnr. Conviction may 
tin in this Military Ciy 



this 



ited Cami 



t be 



pleaded in justiGoation of the aeiiiire of prop- 
erty or the arrest of person, much leaa the in- 
fliction of the death penally. In that event, 
however fully the recorded evidence may bus- 
tain your findings, however moderate may 
(eem your aentences, however favorable to the 
accused your rulings on the evidence, your 
aenteucu will be held in low no better than the 
rulings of Judge Lyncb'a oourla in the ad- 
ministration of lyncb law. When the party 
now in power falla^-aa in lbe vicisaitudei of 
things it must one day fall, and all the sooner 
for a reckless use of its present power — so it 
will be viewed by that party which succeeds 
iL Thia is to be eipeotcd, and, indeed, hoped; 
but if, unfortunately, tliis prooeediog be then 
accepted and recorded as a precedent, we may 
bavc fastened on us a military despotism. If 
we concede that the exercise of jurisdiction 
claimed ia noiv necessary, and for the best pue- 
sible object, before we consent that it stand ai 
a precedent in our juriaprudenca, we should 
recall to mind the slntesmaulike and almost 
prophelie remarka of Julius Ctesar, in the Ito- 



nced as moat of you are in judii:ia 
gallons, you can admit evidence w 
ould reject, and rejeclwhat ll 
nd you may convict and sen 
evidence which those courts would h< 
holly insufficient. Means, loo, mn 
sorted to by detectives, acting under 
r hope of reward, and operating oo 
r the cupidity of wiluesseBf-lo obtaii 
roduce evidence, which can not be 
od exposed iu this military trial, ti 
>o readily in the free, but guarded, c 
nvestigation before our regular judici 
nala. The Judge Advocate, with whoi 
rests the fate of these citiiena, is lei 
the law, but from bia position be can i 
mpartinl judge, unless he be more tt 
Qe is the paosKclj-tOR, iu the m^st i 
leuae of the word. As in duty boun 
this Court was called, he received thi 
of deteotivcs. pre-oxsmined the wilnei 
pared and officially signed the charge 
principal counsel for the Governmr 



■oiled t 



Ibet 



lithe 






vidcnc 



'mine be sullied through the par 
lunsel. This is no mere theorern 
on — ^for the union of prosecutor i 
works practical injustice to lbe accu 
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AdToeate contfols the admission and 
ion of eyidence — knows what will aid 
hat will injure the case of the prosccu- 
and inclines favorably to the one, and 
[>rably to the other. The defense is met 
i bias of feeling and opinion on the part 

judge who controls the proceedings of 
»urt, and on whom, in great measure, the 
r the accused depends, which morals and 
ike reject. Let it not be supposed I cen- 
r reflect on any one, for I do not. The 
I suffered by the parties accused has its 
1 the yicc of this system of trial, which 
» endeayored to expose, 
aiise our Chief, so yenerated and be- 
(and no one yenerated and loyed him 
Lhan I), has fallen by the hand of a ruth- 
laassin, it ought not to follow that the 
Itution and law should be yiolated in 
ding men suspected of haying compassed 
ath, or that men not UgaUy found guilty 
1 be sacrificed in yengeance as yic- 
^enerally because of the crime, 
re may be a lurking feeling among 
irhich tends to this harshness of ret- 
on, regardless of the innocence of 
on whom yengeance may fall. Tending 
I feeling, exciting or ministering to it, 
he two days' testimony which, without 
apparent point or purpose, detailed the 
ra of the Libby Prison ; and the evidence 
in 1861, one of my clients took part in 



the rebellion; and the farther testimony 
(which we showed was utterly fabulous) that 
another of my clients, in 1868 or 1864, enter- 
tained rebel officers and soldiers, and corres- 
ponded with rebels in Richmond. As if to 
say : **What matters it how we try, or whether 
we legally try at all, provided we convict and 
execute men who have been associated with, 
or in sympathy with, monsters such as those?" 
Homer makes Achilles immolate, at the fune- 
ral pyre of Patroclus, twelve Trojan captives, 
simply because they were Trojans, and because 
Patroclus had fallen by a Trojan hand. If 
that principle of judicial action be adopted 
here, it were surely not too much to sacrifice 
to the manet of one so beloved and honored as 
our late Chief Magistrate a little lot of rebel 
sympathisers, because, like the assassin, some 
of them, at some time, participated in the re- 
bellion, or gave aid and comfort to rebels. 
If this course of reasoning do not develop the 
object of that strange testimony, I know not 
how to read it. Indeed, a position taken by 
the learned Assistant Judge Advocate, in dis- 
cussing my objection to the part of that evi- 
dence which relates to my clients, goes to 
this — and even beyond it — ^nhmely, that parti- 
cipation in the rebellion was participation in 
the assassination, and that the rebellion itself 
formed part of the conspiracy for which these 
men are on trial here. 
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Maif itpUate ths Court: 

At the earnest request of the widowed mother 
and estimable sisters of the accused, I have 
consented to act as his counsel in the case now 
before the Court. 

It is a source of some embarrassment to the 
counsel for the accused that the Judge Advo- 
cate General has seen fit not to open this case 
with a brief statement of the law upon which 
this prosecution is founded. It would have 
been a great, and, as he thinks, proper assist- 
ance to the accused and his counsel to have 
known with more accuracy than is set out in 
the charge, the special offense for which he is 
arraigned. In thd absence of such opening 
statement, the accused can onlj discuss the law 
on which he supposes the Judge Advocate to 
rely. 

While the counsel for the accused does not, 
and can not, concede the question of jurisdic- 
tion, it is not proposed by him to discuss the 
question of the jurisdiction of this Court over 
the accused in this case, except so far as may 
be necessary incidentally in discussing the 
effect of General Order No. 141. The question 
of the. general jurisdiction he will leave in 
abler hands. 

But, supposing this Court should be entirely 
satisfied that they have jurisdiction, another, 
and, as the counsel for Uie accused thinks, a 
more important question arises ; and that ques- 
tion is : What is the law governing the several 
offenses with which the accused stands charged, 
and what is the law prescribing the punish- 
ment thereof? I shall first consider what is 
the law governing the case as to the crime and 
the punishment, upon the hypothesis that mar- 
tial law generally was in force in the District 
of Columbia on the 14th of April, 1865, and 
still so continues in force ; and I shall, in the 
second place, consider whether martial law did, 
in fact, exist within the District of Columbia 
on the 14th of April, and does now exist, and 
to what extent. 

In time of peace, the civil law is adminis- 
tered by civil tribunals, whose mode of pro- 
cedure and jurisdiction are clearly defined; in 
time of war, justice is administered in the ene- 
my's country, occupied by the belligerent, and 
also in that part of the belligerent's own coup- 
try which is under martial law, by military 
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commissions, according to a system of ji 
prudence sometimes called the commoa lai 
war. In this changed condition of things j 
military commission supersedes the cifUl 
bunal, and the common law of war 8a| 
the civil law; but the rules of the cobubm] 
of war are as clearly defined as are 
the civil law, and the jurisdiction of tliei 
tary commission is as accurately defined a 
jurisdiction of the civil tribunaL Tlit 
men law of war determines the maniirj 
which a military commission, charged 
administration, shall be organised, the 
which proceedings before it shaU be eoi 
the rules by which it shall determine qi 
of evidence arising in the course of the! 
and the penalty to which it shall sutjcetj 
accused upon conviction. 

By this law a military commission iwMlJ 
organized in the manner in which eoi 
tial are organised, and its proceedings 
conform to the manner of proceedings 
courts-martial, and be conducted acc< 
the rules prescribing the mode and manacr] 
conducting proceedings before these tril 

By the same common law of war, the 
diction of a military commission as to 
and offenses is also limited and defined.' 
military commission possesses no power til 
a person in the army or navy of theUi' 
States for any offense provided for in thei 
cles of war. It has no jurisdiction in the 
of a soldier charged with disobedience i 
ders, desertion, etc. Offenses of this 
and committed by persons subject to 
law, are expressly cognizable before thei 
tary courts created by that law, and kn< 
courts-martial. If, in time of peace, a 
commit an offense against the civil law 
provided for in the articles of war, he ill 
rendered up to (he civil jurisdiction to be 
and if he commit such an offense in 
war in a district subject to martial law, bs 
be tried by military commission, which, ini 
district, supersedes the civil courts in tbij 
ministration of justice. It is, therefore, r* 
rent that everything in the organisation I 
military commission, or in the manner of 
ducting proceedings before it, from the 
of the charges and specifications, down 1 
final decision of the court, and its jurii 
as to persons, is not entirely within 
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lion of the Commander-in-CIiief or of the 
imissioo itself, but is subject to the estab- 
led rules and principles of the common law 
rar, which calls it into existence, to admin- 
r justice according to those rules and prin- 
les* 

That are these rules and principles ? They 
clearly indicated in article 6 of General 
ler No. 100 (already in OTidenoe in this 
p), which is as follows: 
All ciyil and penal law shall continue to 
e its usual course in the enemy's places and 
'itories under martial law, unless inter- 
ited or stopped by order of the occupying 
itary power; but all functions of the hostile 
emment — ^legislative, executiTe or adminis- 
tiTe — whether of a general, proyinoial or 
al character, cease under martial law, or con- 
ue only with the sanction, or, if deemed 
letsary, the participation, of the occupier or 
rmder." 

Bui order proves that, in the enemy's ooun- 
^ under martial law, the civil and penal 
r •hall remain as the rule of conduct and law 
tlie people, unless interrupted by express 
BMand. In the absence of any command 
kpmipting the operation of the civil and 
i^al law, what is (he law over that portion of 
l^semy's territory to which this order refers? 
mitl law certainly prevails, because the 
hftoxy referred to is described as territory 

emardal law. The civil and penal law 
eonntry also prevails, because the order 
KBMly declares that it shall continue. It is 
rent, therefore, that two systems of juris- 
ttdence prevail at the same time on the same 
litonr; one, the system which martial law 
pUishes, and known as the system of the 
foum law of war, and the other, the system 
, Aree over the territory at the time of its 

a est. But the latter system, although pre- 
g, can not be enforced, except by the con- 
Mvr, for the article ftisther provides that all 
:* ''ftinotionB of the hostile government, 
blative, executive or administrative, whether 
% general, provincial or local character, 
■e onder martial law, or continue only with 
' sanction, or if deemed necessary, the par- 
nation, of tiie occupier or invader." 
.ndieial power is one of the ftinctions of 
*«mment, and is specifically designated in 
order by the word "administrative." All 
ftmetions of the government, including the 
UnlstraUve ftinotions, must cease under 
fecial law; but still, by the terms of the 

rr, tlie civil and penal law shall continue 
take its oourse, and be administered. By 
kB? By what tribunals? The civil courts 
. no longer exercise functions of their admin- 
tlng the law, and military courts administer, 
.drtl and penal law, bat military law and 
common law of war. Article 18 of the 
•r referred to says: 

IGlitary jurisdiction is of two kinds : first, 
t whiek is conferred and defined by statute; 
laid, that which is derived fh>m the common 
^ war." 

fanr, then, can a military jurisdiction ad- 
itter civil and penal law? There is but one 
ftlon to the dimoolty, and it is in the appli- 



cation of the principle lying nt the foundation 
of the common law of war, and determining 
the system of jurisprudence known by that 
name, and it is this: That where, by virtue of 
the existence of martial law, the common law 
of war is required to be administered, the civil 
and penal law of the territory subject to mar- 
tial law becomes part of that common law of 
war, and, as such, is to be administered by 
military tribunals, under military modes of 
procedure, with the same effect in securing the 
rights of litigants and the punishment of crimes 
as if administered by civil tribunals, accord- 
ing to the modes provided and adoptea in the 
civil courts. 

I do not mean to contend that the code of the 
common law of war is exclusively made up of 
the civil and penal law of the country which 
has become subject to martial law, but that the 
civil and penal law becomes a part of the com- 
mon law of war in all cases to which it is ap- 
plicable. Under martial law many acts become 
crimes which are innoxious and innocent in 
time of peace and under the civil code, and 
which are not, therefore, provided against in 
the civil and penal law. 

In regard to the trial of persons arraigned 
for any of this class of crimes, the Commission 
must conform in its action, as nearly as mf\y be, 
to the authenticated precedents of the common 
law of war, and administer justice with sound 
discretion; but in regard to the trial of persons 
arraigned for offenses created and recognised 
by the civil and penal law, the Commission 
must administer, as part of the common la w of 
war, the civil and penal law as it is written. 
The civil and penal law becomes part of the 
common law of war by the fact of the inaugu- 
ration of martial law. 

It is true the operation of this principle may 
be interrupted by order of the occupying mil- 
itary power, in the exercise of an authority 
derived from, and limited by, the military ne- 
cessity; but the right to interrupt the operation 
of the principle by special order, shows that the 
principle continues in force until the interrupt- 
ing order is promulgated. It may, however, 
be contended that a special order in such case 
is not necessary according to the laws of war, 
and would not be required except for the 
mandate of section 6, above quoted from. If 
this is true, then the principle for which I have 
contended should be stated wi^h a qualification, 
and the civil and penal law of the country sub- 
ject to martial law becomes a part of the com- 
mon law of war, except as to such parts thereof 
as military necessity requires should be sus- 
pended. Section 8 of General Order No. 100 
provides as follows: 

"Martial law in a hostile country consists in 
the suspension, by the occupying military au- 
thority, of the civil and criminal law, and of 
the domestic administration and government 
of the occupied place or territory, and the sub- 
stitution of military rule and force for the 
same, as well as in the dictation of general 
laws, as far as militarr necessity reqmra this 
suspension or dictation." 

According, then, to this section of the order, 
the civil and penal law is suspended only ai 
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fer aa military necessity requires a suspen- 
sion. 

The rule, therefore, is that the civil and penal 
law shall continue in force, and the exception 
is as to such parts thereof as military neces- 
sity may require to be suspended. This ne- 
cessity, as is well understood, is not a condition 
in which the suspension of the ciyil and penal 
law would be more convenient to the occupying 
military power, or would simply gratify the 
caprice of the commander, but a condition in 
which such suspension is imperatively de- 
manded to meet the exigencies of war, and 
absolutely required to conduct that war suc- 
cessfully. Military necessity is thus defined 
by section 14 of General Order No. 100: 

"Military necessity, as understood by mod- 
ern civilised nations, consists in the necessity 
of those measures which are inditpensabU for 
securing the ends of the war, and which are 
lawful according to the modern law and usages 
of war." 

That portion of the civil and penal law sus- 
pended in theencmy's country subject to martial 
law, on the ground of military necessity, must, 
therefore, be such portions of said law as it is in- 
dispensable to suspend for securing the ends of 
the war, and which it is also lawflil to suspend 
accooding to the modern law and usages of 
war. 

Sections 8 and 6, above quoted, of General 
Order No. 100, by their terms, refer only to the 
"enemy's country," but they indicate the effect 
of martial law upon the sy»tem of jurisprudence 
to be administered wherever martial law pre- 
vails. That effect will be greater or less in 
modifying or suspending the civil and penal 
laws of the various territories that may be sub- 
ject to martial law, according to the measure of 
the necessity existing in each. 

Section 5 of General Order No. 100 provides 
as follows: 

"Martial law should be less stringent in 
places and couu tries fully occupied and fairly 
conquered. Much greater severity may be ex- 
ercised in places or regions where active hos- 
tilities exist, or are expected, and must be pre- 
pared for. Its most complete sway is allowed 
even in the coninjandcr's own country, when 
face to face with the enemy, because of the ab- 
solute necessities of the case, and of the para- 
mount duty to defend the country against in- 
vasion." 

It is npparcnt, therefore, that the effect of 
martial law in niodifving and changing the 
civil and penal code, or the civil administration 
of the district or territory in which ii prevails, 
depends upon tho military necessity growinp 
out of the condition of things existing in such 
territory or district. And if in any portion of the 
conquered and occupied territory of the enemy 
the civil and penal law is allowed to continue, 
certainly in such portions of the commander s 
own country as mny be declared subject to mar- 
tial law, the civil and penal law should not 
be interrupted, unless some extraordinary and 
overwhelming necessity arises to justify it. 

I will not enter into the inquiry suggested by 
section 6, quoted above, as to whether or not 
martial law can prevail in the commander's 



own country in any case other tlian tha 
ferred to in the article, to-wit : when face tc 
with the enemy, and to which condition 
article would seem to limit the rightfhl gxc 
of that law. But conceding that it may pr 
within the commander's country, where h< 
armies are not arrayed against each othi 
its soil, and war is not in actual progress, i 
under such circumstances, is its effect in 3 
rupting or suspending the civil and penal 
I concede, for the purpose of this argoi 
that it establishes the common law of w 
suspending the civil and penal law, that il 
stitutes a military tribunal for civil oonrta 
the summary process of military arrests ft 
ordinary mode and form of civil arrests; 
when the military court is convened and o 
ised, what law is it required to admini 
The answer is obvious : it is to administi 
common law of war. What part of the 
and penal law has been excluded from 
common law of war and suspended ande 
foTc€ of a necessity making sncli sn 
sion indispensable for securing the ends o 
war? 

This Commission is sitting not only fii 
commander's own country, but in the espili 
that country. Before it met, the last lioi 
gun of the war had been fired, a thoussod ft 
away. During its session 200,000 vetcn 
have returned from the field, and passed bi 
view in sight of the windows of (his eoutim 
their faces homeward turned, their nsi 
sheathed, their work accomplished. VooHi 
now remains in arms against the Govenii 
of the country ; but tlie war is over, and pA 
restored. Again, I ask, what military wm 
eUy renders a suspension of the civil udpli 
law of the United States, in the capltalofii 
United States indispensable for securing A 
ends of war? 

The second inquiry which I propose to Bih 
before this (Commission, is, whether martial hn 
did exist on the 14th of April, 18G5, is thcdb 
of Washington, and if so, to what extent, ill 
whether it does now exist ? The onlj CTld«l 
before the Commission of the existence of M 
tial law in the city of Washington, on tbe M 
of April last, is the proclamation of the Piii 
dent of the United States, issued in Septeffltaf 
18(>2. That proclamation is in these wor^ii 

"That during the existing insurrection, lii 
as a necessary measure fur suppressing V 
same, all rebels and insurgents, their uM 
and abettors, within the United States, indl 
persons discouraging volunteer enlistBdJ 
resisting militia drafts, or guilty of inyi 
loyal practice, affording aid and comfoH.I 
rebels against, the authority of the Uw 
States, shall be subject to martial law, tndl 
ble to trial and punishment by court8*Bili 
or military commission." 

It appears clearly, fVom General Orderl 
100, that martial law is not, if 1 may use ■ 
an expression, an unbending code; that ltd 
be made, in the discretion of the commiil 
more or less stringent, as the exigencies if i 
case may require. It also is apparent, ft 
the same General Order, that martial Itv 
the commander's own country, must exiit 
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le proclamation or announcement. General Order No. 141 is still in force, and 

tnt, then, does it appear that mar- that they deriye their power and authority to 

declared by the proclamation of hear and determine these cases by virtue of 

tof September, 1802, and which is that general order, still the fact remains that 

lesignated as General Order No. they have only the power under that order to 

President of the United States, if try the naked crime of aiding and abetting the 

ght to issue the proclamation at rebellion. 

ight to limit its duration and the The charge in this case consists of several 

lom it should apply. In the exer- distinct and separate offenses embodied in one 

onstitutional right, the President charge. The parties accused are charged with 

limited the time of existence of a conspiracy in aid of the rebellion, with mur- 

as well as the persons to whom it der, with assault with intent to kill, and with 

3y the terms of that order declar- lying in wait. It is extremely doubtful from 

aw, the existence of that martial the language of the charge and the specifioa- 

:o depend entirely on the existence tion, under which of the following crimes the 

on. It required no order to annul accused, Herold, is arraigned and now on his 

it carried, if I may use stch an trial, viz. : 

sown death-warrant upon its face. i. Whether he is on trial for the crime of 

> existing insurrection, and as a conspiracy to overthrow the Government of the 

leasure for its suppression," per- United States, as punishable by the act of the 

f affording aid and comfort to the Congress of the United States, as passed the 81st 

%h\e to be tried by courts-martial ^f jujy jg^j . qj. 

commission. Had the President tt ivx. ^\. u • i.* * • i i? • • .ji 

I states intended that the crime "" *^«'^«'" ^f " »? .^" '""^ '».' 8'"°8 "^ 

' inaureents bv eivinir to them aid "" comfort to the existing reDellion, as pun- 

Which ^occurred during the rebel- ^«^f ^^ Ys^o'' *'^ ""^ ^<^^^^^^ Pa»««d the 17th 

>e punished after the rebellion had ^^ •'"^y* ^^^» ®'» 

rords were at hand so to express m; Whether he is on trial for aiding and 
It the order is not so expressed ; abetting the murder of Abraham Lincoln, Pres- 
e and the punishment are made ident of the United States. 
>on the existence of the rebellion. His counsel well understands the legal defi- 
*, too, only touches a particular nition of the three crimes above mentioned, 
es. It does not touch the crime but docs not understand that either to the com- 
>f an assault with intent to kill, mon law or to the law of war is known any 
abetting in a murder, or aiding one offense comprised of the three crimes men- 
he escape of a murderer from jus- tioned in this charge. He knows of no one 
conspiracy to murder. The same crime of a conspiracy to murder and an actual 
the crime, and the same punish- murder, all in aid of the rebellion, distinct and 
conviction, and the same mode of separate from the well-known and defined 
sxists after the issue of that order crimes of murder, of conspiracy in aid of the 

rebellion, or of giving aid and comfort to the 
I courts in the city of Washington rebellion as defined by the acts of Congress, 
tnstantly, since the issue of that It is extremely doubtful, from the language of 
, in session, with full and ample this charge, whether the murder of the Presi- 
athority to try the crimes of mur- dent of the United States is not referred to as 
piracy to miu^er, of assault with the mere means by which the conspirators gave 
. and murder, and of aiding and aid and comfprt to the rebellion — whether it 
the escape of a murderer. The was not merely the overt act by which the 
of the civil courts over all such crime of aiding the rebellion was completed, 
above enumerated has been left If the crime of aiding and abetting the re- 
nd undisturbed by that order, bellion, as laid in the charge and specification, 
en no hour since the issue of that Is only laid as the inducement to the crime of 
. that the Supreme Court of the murdet, then the crime as laid in the charge 
>lumbia has not had full and ample and specification does not come within the terms 
r every crime enumerated in the of the proclamation of September, 1862. It ii 
Is case. Upon the suppression of the actual crime, and not the motives which in- 
i, that proclamation expired, and duced it, that confers the jurisdiction. In the 
that and continues to this hour a first general specification of the charge we find 
upon the statute book, and that the following words used : '* And by the means 
which it inaugurated can never aforesaid" (referring to the murder of the 
n the capital of the country until President, Vice-President, the Secretary of 
ider-in-Chief, in the exercise of State, and the Lieutenant-General), " to aid and 
onal powers, shall again declare it. comfort the insurgents in armed rebellion 
»sing the proclamation to be still against th»> United States as aforesaid, and 
>posing it to be as valid this day thereby to aid in the subversion and overthrow 
the day it was issued, still the fact of the Constitution and laws of the United 
it only applies to one single class States." In that sentence the murder of the 
nd to one single crime, and that President of the United States and the rest of 
ling and abetting the rebellion, the crimes aforesaid are merely spoken of as 
CommiBsion should conclude that the means, and not as the end. 
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The Mnbiguitj in the charge and the first 
general speciftcation is not relieTed hj the 
special speoiiloation against the aoonsed, Her- 
oid. The special spec&ation against him uses 
these terms : 

"And in fturther proseention of the said nn- 
iawftil, murderous and traitorous conspiraej, 
and in pursuance thereof^ and with the intent 
aforesaid," etc 

The special specification then goes on to 
charge Herold with two matters : fint, with aid- 
ing and abetting in the murder of the President 
of the United Sutes; and second, with aiding 
and abetting Booth in his escape firam Justice 
after the murder. 

The language of the charge and of the gen- 
eral specification, as well as of the special 
specification, leaving It doubtfhl whether the 
accused is charged with all three or anj one, it 
is necessaiy for his oounsel to present his de- 
fenses to all three of ih» crimes mentioned in 
the charge and specification. 

First, as to the crime of conspiracj. What 
OTidence is there of the accused, Herold, hsTing 
conspired to murder the President, or to aid the 
rebellion and oTcrthrow the Constitution and 
laws of the United States ? The eridence upon 
that point conrists of but Tciy few fkcts. 

Th% first that it is necessary to notice is the 
testimonj of Weichmann, who says that he saw 
Herold once at Mrs. Surratt's house since he 
went there to board, which was in NoTember, 
1864. It is hardly possible that this Commis- 
sion will take a single Tisit of a young man to 
a house, where there were both young men and 
young ladies, as CTidence of compScity in a 
conspiracy of so grare and heinous a character, 
especially as the same witness deposes that 
Herold was a prcTious acquaintance of the Sur- 
ratts, as he had seen him before they moTed to 
town, down in the country, at a serenade there 
some eighteen months before. 

The same witness (Weichmann) also deposes 
that once in the winter of 1865, he, Holahan, 
Atzerodt, and this boy Herold went to the thca- 
ater to see Booth play; tiiat, on leaying the 
theater and going down the street, he (the wit- 
ness, Weichmann) and Holahan going in ad- 
Tance, they found that they had outwalked the 
other tluree of the party ; that the witn688(Weich- 
mann) returned, and found Booth, Atierodt, 
and Herold in a restaurant, and, to use his ex- 
pression, " in close couYersation near a.stove,^' 
and upon his going in they inTited him to take 
a drink. If the fact of two persons going to a 
theater to see a popular play, and leaying that 
theater with the addition of a third, and stop- 
pingatarestaurantandtakingadrinkjorstand- 
ing all three as (in the witness' opinion) in 
confidential conyersation, is an eyidence of con- 
spiracy, probably half of the population of Wash- 
ington city during the winter could be oonyicted 
On the same testimony. 

The only other testimony is that of John M. 
Lloyd, who deposes' that John Surfatt and At- 
zerodt, some weeks before the assassination, 
passed his house, and that on their return Her- 
old was with them, Herold being in a buggy 
alone ; that they stopped at his house and took 
drinks; thai John Surratt took him (Lloyd) 



out by UmseU^ apart from Herald, m 
Herofd's sight and hearing^ and mm 
(Lloyd) two carbines. There is no 
whateyer in Lloyd's testimony thai B 
the most remote knowledge that Bv 
giyen Lloyd the carbines. ' 

There is one other point which wae 
eyidence l^ the Qoyemment, and 4\ 
testimony A the witness Taltaynll, t 
rant ke^r, who deposes that one nil 
Friday, the night of the aesaeisli 
Thursday, the night before it, Herold 
his restaurant and asked if Bootb 
there. 

Fifty people could probably be eo 
facts like these were suflteient to eon 
they do not giye, either separately * 
tiyely, the slightest eyidence that tU 
old oyer consmred with Booth and 
aid of the rebellion, and for the oT4i 
the Goyemment of the United Bkol 
show nothing that might not haTe oe 
any one, peifectly consistent with tbe 
feet innocence. The term ^confldei 
munication" is the witness* (Weii 
own oonstmction. He meant only % 
the three were talking together — tln^i 
ing the theater, where they had ti eei^ 
stopped and went into a restaurant, 
he found them there talking togetb 
stoye. So much for the conspiracy. 

In the special specification tneiri 
things charged. The first is the man 
President of the United SUtea; Hi 
aiding and abetting Booth in hie esi 
Justice after the murder. An aeeeo 
the f&ct is thus defined: ''An aeeeM 
the fact is one who, when knowing n 
haye been committed by another, rei 
lieycs, comforts or assists the felon. 
is no reasonable doubt, from the ey 
this case, that the accused, Herold, w 
of aiding and abetting Booth in h 
from justice. It is not the object of 
sel for the accused either to miarepr 
law (which would be useless in the 
of the able and learned Judge Adroc 
are conducting this case on the pa 
Goyemment), or to attempt to misrepn 
facts that have been disclosed in the ( 
which would be equally useless bel 
Court. Of the fact that this boy, Hei 
an aider and abettor in the ueape c 
there is no rational or reasonable d^ 
was clearly guilty of that crime, ai 
abide by its consequences. But the 
by his counsel, altogether denies that 

fuilty of the murder of Abraham 
resident of the United States, or that 
and abetted in the murder of Abrah 
coin, President of the United SUte 
forth in the specification and the chir| 
Herold is charged in the charge 
murder of the President. It Is shown, a 
as the sun shines, that he did not do th 
with his own hands, that he did not s* 
mortal blow; and the only question 
arise under the charge and specifica 
the eyidence, in this cause, is whethe 
such an aider and abettor as would n 
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ifwilly gniltj with the party who did strike 
he blow ; and in order to mrriTo at a satiflfao- 
•ry coneluBioD whether he did so aid and abet 
■ the murder of the President of the United 
kates, it is necessary to examine what will 
•BStiiute an aider and abettor. 

An alder and abettor, termed in the law a 
itlBcipal in the second degree, is thus defined: 
"Principals in the second degree are those 
vko are present aiding and abetting at the 
flmmisaion of the fact. To constitute princi- 
•la in the second degree there must be, in the 
irst place, a participation in the act committed, 
■d, in the second place, presence, either 
NCoal or constnictiye, at the time of its com- 
■iHion." Wharton' a American Criminal Law^ 
]A 9dUi4m, i 116. 

What 18 that ''aoUial or construotiTe " pres- 
Mne !■ thus explained in the same book, ^ 124 : 
' ■'U ifl Bot necessary that the party should be 
itaslly present, an ear or eye-witness of the 
ttaeaction. He is, in construetisn of law, 
VMmt aiding and abetting if, with the inten- 
Imi of giring assistance, he be near enough 
• ftffbrd it should the occasion urise." 
How, did the accused, in the language of the 
nr, partieipate in the act? Did he strike the 
ttaatrioiis Tictim the fatal blow? Did he point 
V hold the weapon? Did he open the door of 
hkt accursed box? Did he bar that outer door? 
Hd he elear the passage of the theater? Did 
is stop or Attempt t^ stop pursuit? Was he 
Hea is the theatsrr at the time the fatal deed 
|M done? To all these questions the evidence 
totwera, distinctly and emphatically, no. 
■ Jus to the second branch of the definition of a 
tAaeipal in the second degree, was ho con- 
iraetlToly present? He was not actually 
yssent, •• we haTe seen abore. Was he, then, 
ifBttmetiTely present? That is to say, in the 
iMffiage last quoted from Wharton, was he, 
i^fWIk the intention of giving assistance," 
*hMir enoogh to afford it^ should the occasion 
mImT" What says the eyidence on this point? 
" ~ Fletcher, the only witness who mentions 
Id at all on the 14th of April, 1865, says 
ke saw Herold at twenty-fiye minutes past 
•'clock that night, riding on horseback, 
Fly, on Pennsylvania avenue, near Willard's 
d, coming from the direction of George- 
r that his horse seemed to be somewhat, 
Boi very, tired, and gave evidences of 
jQg keen ridden. The main portion of the 
lony places the assassination of the Pres- 
et fifteen minates after ten o'clock. That 
lination took place in the midst of a 
theater, there is no controversy or dis- 

ffpi r, what possible assistance could the ac- 
P*^ have rendered to a murder committed in 
^^^s theater about the time that he was riding 
l^^y down the middle of Pennsylvania av- 
2^7 No living man saw Herold nearer Ford's 
r, on that Datal night, than the witness, 
»r. Bveiy oiroumstance attending that 
^ ^j1 set has been minutely detailed to this 
l^t by witnesses who were present. What 
jyhle mssistai\oe oould the acoosed, Herold, 
^ rendered to the marderer ? The only time 
^^ he was seen on that nighty and about the 
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time of the murder, he was fiilly half a mile 
from the scene of the dreadful tragedy. 

In order to convict him of being near enough 
to give aid, should the occasion arise, the Court 
must be satisfied of the nature of the aid that 
he was able to give. What aid could he have 
possibly given ? Was he near enough to hand 
Booth another pistol in case the first missed 
fire? Was he near enough to prevent assist- 
ance being given to the lamented President in 
case the first shot did not take effect? Was he 
in a situation to give the murderer any aid in 
his escape from the theater? As far as this 
testimony discloses, Herold was entirely un- 
armed. Can the Court conceive any possible 
assistance that, under these circumstances, he, 
on the outside of the theater, in the middle of 
the principal street of Washington, half a mile 
from the theater, about the time the murder was 
committed, could have givon Booth in the mur- 
der, or even in his escape? 

To constitute an aider and abettor, the ac- 
cused must have been in a situation to render 
aid. Booth might have supposed him to be in 
a situation, the accused might have supposed 
himself even to be in a situation to render aid ; 
but it is not sufficient, unless the Court are sat- 
isfied, from the evidence brought before them, 
that he was actually and positively in a situa- 
tion where he could have rendered aid in the 
commission of the act; and, in support of this 
position, I refer to 9 Piekering's JUpartt p. 
496: 

''To be present aiding and abetting the com- 
mission of a felony, the abettor must be in a 
situation where he may actually aid the perpe- 
trator. It is not enough that he is at a place 
appointed, where the perpetrator erroneously 
supposes he might render aid." 

But it may be argued that the accused said 
to Jett, a witness produced from the State of 
Virginia, '^ We are the assassinators of the 
President." If the Court will examine, they 
will find that this declaration was qualified 
one moment after it was made; that, pointing 
to Booth, the accused said, " Yonder is the as- 
sassinator." Herold is on trial for his acts, 
and not for his words. It is shown conclu- 
sively, in this case, that Booth, and not Her- 
old, assassinated the President. If Jett heard 
accurately the words used by Herold, taken 
in connection with the facts disclosed to this 
Court, they only disclosed to Jett the charac- 
ter of the party. Declarations are only a 
means to arrive at the true character of acts. 
They must be taken in connection with the 
facts of every case ; and it is dSar, fh>m every 
particle of testimony in this case, that Herold 
was not the *' assassinator " of the President ; 
and even if he used the words as repeated by 
Jett, the meaning is clear enough; he meant 
to designate and point out to Jett, the witness, 
the character of the party that he was with. 

But it may be urged that the flight of Herold 
is evidence of his guilt. It is true that flighty 
unexplained, is always regarded as evidence 
of guilt, but not conclusive evidence. 

'^ By the common law, flight was regarded so 
strong a presumption of guilt, that, in cases 
of treason and felony, it carried forfeiture of 
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the per8on*8 goods, whether he was found 
guilty or acquitted. These several acts, in all 
their moditicalions, are indicatiye of fear, 
which, however, may spring from causes very 
different from that of conscious guilt. Mr. 
Justice Abbott, on the trial of Donnall for the 
murder of Mrs. Downing, observed, in his 
charge to the jury, that a person, however con- 
scious of innocence, might not have the cour- 
age to stand a trial, hut might, though inno- 
cent, think it best to consult his safety by 
flight." Whttwion, 4th ed., sec. 714. 

But what guilt in this case is the flight of 
Herold evidence of? He is found with Booth, 
and his flight in this case is not only evidence, 
but constitutes the guilt that ho has acknowl- 
edged ; it constitutes the guilt of his aiding in 
the escape of Booth, but no more. It by no 
means follows, because he aided Booth to escape, 
that he aided him to kill the President. It is 
bad reasoning to conclude that because he was 
guilty of one crime ho was guilty of others. 

But it may be asked, why did he leave in 
the dead hour of the night with a murderer ? A 
slight glance at the relativecharacter of the two 
men may explain this difficulty. John Wilkes 
Booth, as appears from all the evidence in this 
case, was a man of determined and resolute 
will, of pleasing, fascinating manners, and 
one who exercised great influence and control 
over the lower orders of men with whom he 
was brought in contact. He was a man of 
means, quite a prominent actor, fine in per- 
sonal appearance and manners, and an adept 
in athletic and manly exercises. All the force 
of his mind, all his means, and his time in the 
winter of 18tl6, were devoted to get agenta to 
aid in his desperate enterprise. In his search 
he met with Herold, then out of employment, 
and ho at once marked him for his own. 

Who is Herold, and what does the testimony 
disclose him to be? A weak, cowardly, fool- 
ish, miserable boy. On this point there is no 
conflict. Dr. McKim, who probably knew him 
best, and in whose employ he had been, de- 
clares that his mind was that of a boy of 
eleven years of age, although his age actually 
was about 22 — not naturally vicious, but weak, 
light, trifling, easily persuaded, good tempered, 
ready to laugh and applaud, and ready to do 
the bidding of those around him. Such a boy 
was only wax in the hands of a man like Booth. 

But though Booth exercised unlimited con- 
trol over this miserable boy, body and soul, he 
found him unfit for deeds of blood and vio- 
lence; he was cowardly; he was too weak and j 
trifling ; but still he could be made useful. He | 
knew some of the roads through Lower Mary- 
land, and Booth persuaded him to act as guide, 
foot-boy, companion. This accounts for their 
companionship. 

There is one piece of evidence introduced by 
the Government that should be weighed by the 
CTommission. It is the declaration of Booth, 
made at the time of his capture: "I declare, 
before my Maker, that this man is innocent." 
Booth knew well enough, at the time he made 
that declaration, that his hours, if not his min- 
utes, were numbered. In natures the most de- 
praved, there seems to be left some spark of a 




better humanity, and this little remnant of i 
better nature urged Booth to make that dc^ 
laration while it was yet time to do so. Whit 
did he mean by that deolaratioii ? Not tbt 
Herold was not guilty of the act of aiding ui 
assisting him (Booth) to escape; but what kl, 
did mean, and what he tried to conTey, wil, 
that Herold was guiltless of the atain of blMJ 
being upon his hands, either as an aecenoj 
before the fact to the murder of the Preaida^ 
or as an aider and abettor in that murdar,* 
any other deed of violence. That ia what k 
meant. 

I should mention here, what I might mm 
properly, perhaps, have mentioned in aniHkl 
place, that I think it has been made clear fi« 
the testimony, that Dr. Merritt, who mli 
Herold was in Canada between the 16tk ul 
20th of February laat, was manifestly miitahi 
Merritt was positive as to the location of 
time, and if he did not see him there d 
that time, Jie did not see him at aU. He 
not profess to have been introdaced to hm,-tl. 
to have had conversation with him, nor wuU 
pointed out to him, aa Merritt aaya, by 
but the sum of his testimony ia, that betvaei 
the 16th and 20th of February laat, a 
pointed out to him whose name waa 
and who, he thinks, was the prisoner 
It appears, from the testimony of his litUt^ 
ter, as well as that of Mm. Jenkins, that 
old was at home on the 16th of Febmaiy^ 
appears conclusively, from the tesiino^j 
Mrs. Potts, that he waa at home, aa she 
him some money and took his reeeipt, aa 
18th of February; and it appears eqnidly 
clusively from the testimony of Captais 
monds, an officer in the navy, that lis ma 
home on the 20th of the same month, showii| 
clearly that Herold was not in Canada; tJUii 
Dr. Merritt was mistaken ; it waa aome otkr 
man; more tlian probable Surratt, who 
called very frequently by his middle name d 
Harrison. 

It has been intimated by one of the AisiitaitL 
Judge Advocates that '* where partiea are ia> • 
dieted for a conspiracy and the execution there* 
of, it is but one crime at the common law; aad , 
that, upon all authority, as many overt acta iar 
the execution of that conspiracy aa they 
guilty of may be laid in the aame count' 
this doctrine the accused can not aaaent. 
crime of conspiracy is thus defined by Mr. 
geant Talfourd: 

*' The offense of conspiracy conaiata, 
ing to all authorities, not in the aeco 
of any unlawful or injurious purpose^ aer it 
anyone act moving toward that purpose, but i 
the actual concert and agreement of two 
more persons to effect something, which, be! 
so concerted and agreed, the law regards as 
object of an indictable conspiracy." Per 
J.J 2 BamewaU and Alder Mon, 206. 

If this decision is correct — and of its 
rectness I think there can be no doubt 
crime of conspiracy becomes complete upon 
concert and agreement. The overt act i< 
essential to the completion of the crime. 

In Wharton' M American Orimmal Law^ 
2,886, the law ia thua aet out : 
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" Tt is usual to set out the overt acts, that is 
to say, thoSfe acts which may have been done 
bj any one or more of the conspirators in pur- 
■aance of the conspiracy, and in order to effect 
the common purpose of it ; but this is not requi- 
site, if the indictment charge what is in itself 
an unlawful conspiracy. The offense is com- 
jpiete on the consummation of the conspiracy, 
tatd the OTert acts, though it is proper to set 
them forth, may be either regarded as matters 
af aggravation, or discharged as surplusage." 

It seems to me clear fh>m these authorities 
that the conspiracy to commit a crime, and the 
aetual commission of that crime, are nowhere 
regarded in the eye of the law as constituting 
hut one offiense. They do, in fact, constitute 
Hro separate and distinct offenses, and the party 
Ute^ be indicted for them both, or for either of 
Qfni separately. The prevailing doctrine in 
Ads eonntry. is, that where the conspiracy is 
ijQ eommit a felony, if the felony is afterward 
hammitted, the conspiracy merges in the felony, 
Mmspiraey being regarded by all the writers 
mm a misdemeanor merely. 

' Again, if upon a conspiracy being entered 
Into to commit murder, the murder is after- 
Irard aotnally committed by one of the conspir- 
iMoTi^ it is not a conclusion of law that the 
Wvrder is oommitted also by the other co-con- 
'ijplraton. 

- ABOther principle here comes in. To the 
•fiine of murder, there may be principals and 
sasessories before and after the *bct A co- 
^fsnsplrator may be an accessory before the 
BMt^ bat it does not follow, because he is a co- 
conspirator, that he is an accessory before the 
4Mk What is an accessory before the fact, is 
't hus dUlned: 

S' u An sooessory before the fact, is one who, 
'^ngh absent at the time of the commission 
'ii the ffilony, doth yet procure, counsel, com- 
Hfeand, or abet another to commit such felony." 

New, where is the evidence that Herold pro- 
enred, oounseled, commanded, or abetted Booth 
'^assassinate the President of the United 
-fltales? 

''''I beg lesTO again to refto the Court to the 
lisss of the Oon m o HW MUth vs. JStMysp, 9 Heker- 

^- *^The fiact of the conspiracy being proved 
jgainst the person is to be weighed as evidence 
E the ease having a tendency to prove that 
Vbe prisoner aided, but it is not in itself to be 
taken as a legal presumption of his having 
pMsd unless disproved by him. It is a ques- 
of eridenee for the consideration of the 
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then, the Conrt determine that Her- 



old was one of the/ conspirators, it is not to be 
taken of itself as any conclusive evidence that 
he aided or abetted in any manner the murder. 

This case is being tried by the rules of ev- 
idence as known to the common law and the 
general principles of that law applicable to 
criminal cases. I beg leave to call the atten- 
tion of the Court to one of the most in||)ortant 
and most thoroughly established rules of the 
common law in the investigation of all crimes, 
and that rule is this: That whenever upon anj 
question there should arise in the minds of the 
investigating tribunal any reasonable doubt, 
the accused should have the benefit of that 
doubt. This rule has met with the unqualified 
approbation of every judge in England and 
America whose name adorns the judicial his- 
tory of either country. While I do not con- 
tend that the Court should for a moment ex- 
amine the record for the purpose of raising 
capricious doubts, still, whenever the record 
does present a case of reasonable doubt, I in- 
sist that the accused shall have the benefit of 
that doubt. Apply this principle to the main 
charge in this case : Can the Court say, from 
the evidence before them, that, on the night of 
the 14th of April, 1866, the accused, Uerold, 
was in a situation where he could render aid 
in the actual murder of the President 7 Taking 
into consideration the mode and manner of 
the execution of that murder, and Herold' s 
position from the time of its commission, it 
seems to me that it is almost, if not quite, clear 
that he was not in a situation where he could 
render such aid. Can the Court say, beyond 
a reasonable doubt, then, that he was an ac- 
cessory before the fact? Can they say that 
Herold did procure, counsel, command, or abet 
Booth to kill and murder the President of the 
United States? If so, what word or deed of 
Herold's can they point to in this record that 
does amount to procuring, counseling, com- 
manding or abetting? There is clearly none. 
The feeble aid that he could render to any en- 
terprise was rendered in accompanying and 
aiding Booth in his flight, an(i nothing beyond. 
That of itself is a grave crime, and carries with 
it its appropriate punishment. 

I beg leave to conclude this defense with a 
quotation firom Benet on JMUUary Law and 
Cfourti-marHal : 

*' Where the punishments for particular of- 
fenses -are not fixed by law, but left discretion- 
ary with the courts, the above mandate of the 
Constitution must be strictly kept in view, 
and the benign influence of a mandate fh>m 
a still higher law ought not to be ignored, that ' 
justice should be tempered with merey.*' 

DAVID £. HAROLD. 
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THOMAS EWING, Jr. 



Mr. l^etideni and Otntlemm of the Comrnktion : 

In presenting to you this morning the case 
of the accused, Edward Spangler, I shall con- 
fine myself to a discussion of the evidence, 
leaving whatever I may see fit to say on the 
question of jurisdiction, and on the character 
of the charges and specifications to the occa- 
sion when my argument in the case of Mudd 
is presented. 

Preliminary to a consideration of the spe- 
cific it^ms of testimony against Edward Spang- 
ler, I will briefly refer to and ask considera- 
tion of the evidence as to his character, his 
occupation, his relations to Booth, and Booth's 
habits of resorting to the theater and frater- 
niiing with its employees. 

Jolm T. Ford says, on his cross-examina- 
tion : 

Q. [By Mr. Ewing.] State what were tlie du- 
ties of the accused, Edward Spangler, on the 
stage. 

A. Spangler was employed as a st-age hand, 
frequently misrepresented as the stage car- 
penter of the theater. Ho was a laborer to as- 
sist in the shoving of scenery into its place, 
and removing it within the groves, as the ne- 
cessity of the play required. These wore his 
duties at night, and during the day to assist in 
doing the rough carpenter work incidental to 
plays to be produced. 

Q. State his relations to Booth, as far as you 
have known them to be together at all. 

A. He seemed to have a great admiration for 
Booth. I have noticed that, in my business on 
the stage with the stage manager. Booth was 
a peculiarly fascinating man, and controlled 
(he lower class of people, such as Spangler 
belonged to, I suppose, more than ordinary 
men would — a man who excelled in all manly 
sports. 

And on his second examination, Ford says : 

Q. How long have you known the accused, 
Edward Spangler? 

A. Nearly four years, 1 think. 

Q. Was he in your employ through that 
time? 

A. Most of that time. 

Q. State what his character is for peace, 
good nature and kindness. 

A. He was always regarded as a very good- 
natured, kind, willing man. His only fault 
was occasionally participating in drinking 
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liquor more than he should hftTe doiK dii. 
posed to drink at times — ^not to as to maki 
him vicious, but more to unfit him to work. 

Q. Is he » quarrelsomo man 7 

A. I n«Ter knew him to be but in ono qiiar 
rel since he has been in my emploj, and thtt 
was through drink. 

Q. Was he faithful in attending tohisdii* 
ties? 

A. Very ; a good, efficient drudge ; alwaji 
willing to do anything; I never found himni* 
willing. 

Q. Was he a man that was trusted with Iki 
confidence of others? 

A. I should think not to any extent. He ha4 
no 8elf-resp»ct. He was not one who had nu^f 
associates. He usually slept in tlie theateiM-i 
man who rarely slept in a bed. 

Q. A harmless man ? 

A. Verj harmless — always esteemed M^ I 
think, by all the company around tlie tbcetiTi 
often the subject of sport and fUn ; bat utntf 
except on one occasion, did I know him to te 
engaged in a quarrel. 

Q. How was he as to politics? Was he a 
man of intense feeling? 

A. I never knew anything of his politioil 
sentiments in this city. In Baltimore he was 
known to be a member of the American Order. 
I never heard an expression of politioal senlir 
ment from him. 

GifTord says [cross-examination]: 

Q. What were his relations with Booth? 

A. Nothing that I know of, farther than 
friendly. Everybody about the house wst 
friendly with him. 

Q. With Booth? 

A. Tes, sir, actors and allf they were all 
friendly with him. He had such a very winniaf 
way that it made every person like him. Hi 
was a good-natured and jovial kind of naa. 
The people about the house, as far as I know, 
all liked him. 

Q. Was he much in the habit of frequentiBg 
the theater? 

A. Sometimes I have seen him there fbr A 
week, and then he would go off, and .1 wonU 
not see him for a couple of weeks. Then br 
would come again for a week, perhaps, ands^.j 
tor that I would not see' him for a couple d- 
weeks or ten days, or something of that sort- 
When the house was open, he had free aocMfj 
all through the house. 
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f D«j kod night? 

. Ym, lir; except when the hnaie irii 

ind the watobmiu was tfaero ; bi 

IL IheD 



Q. Wu Dot Spkngler a sort of > drudge Tor 
tooth? 

A. He appeared bo; be uied to go down and 
lelp bim to bitch hjs horse up, and such Lliiags, 
am tuld: 1 hare seen him ODce or twice hiub- 
DE the borte up myBelf. 

It is to be remarked hero, Ibat s stable a Tevr 
'ftrtU firom the back of the theater, and Tr 
he Aoort of ihe negro women, Mre. Turner and 
1t«. Anderson, was used b; Booth for 
iara«a and buggy, frpm earlj' in January until 
he asBaeei nation, and Barrouglie and 8pna- 

Kr, employed at ibe theater, attended to the 
idgcrv at tbe stable. 
JBurrougb* ("Peaouta") says [croS8-eiai 



L When 1 w 



Dgler in the habit of bridli 
hitching up Booth's horse 
I not there he used to bitch 



K Was be not in the habit of holding him, 
^Ewhen you were not about? 
^K Tea. sir; and be used to 
^b not about. 

^^Wle calling the attention of tbe Court to 
|V**idenee as to the relatians eiietiugbe- 
•wn Spangler and Booth, I desire it alao to 
Bark tbe fket that in the great Toliiiae ot tes- 
brany as to the lettcra, oontersationa, Dieet~ 
■0, aaeociations, acts done, and things said 
rfieh bare bven adduced ai etidence in these 
ftoca, there is aot the slightest indication that 
ipsuigler BTer met Booth except in aud araund 
MtAeatar, that he ever gut a note or a message 
hm bim, or eier saw or heard of any one of 
he peraons suayeeted to baie been aesociated 
riUi Booth, in either the conspiracy to capture 
T that to aaaasainale the Preaideut and the 
leeda of tbe Ooveroment. 

How, in Ibe light of tbe abore-recited evi- 
iBnee, 1 am certain there is nothing Bbi>wn to 
■re been said or done by anybody prior to 
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BMimoDy of Sergeant Joseph M. Dye and 
obn F. Sleickman — lending at all to show that 
Ipangler had any intimation of Booth's guilty 
OTDoae. or waa in any way, e*en innocently, 
in effecting it. Let us briefly 
iT tbe seteral items of eiidenee of acts 
tnd thing) said prior to tbe conTcnation 
"ootb, narrated by Sleickmau. and con- 
_Bn with him noticed by Sergeant Dye, 
k bftve been adduced here a> evidences of 
■ler's gnilt, 

"^ lircd Booth's stable, In Jam 

lye. Wbal of that? Uo w 

ft carpenter, and a drudge at the theater, 

' stable nas near at band. The * 

lowortby of further notice or comji 

sold Booth's hone and huggy several 

before the asn as Bin a lion, at the horse mar 

X at* l'"ry slable. (Burroughs'.) Thi 

■ witness says hr prepared them for sale 

^nt with 8pangler, and that Gifford sent 

'' ) make The SHie. And Oiffordsaya hi 

d. Bad J. R-Ford rtcoipted for tbe money, j 




and be (O.) paid it over 1« Booth. 

is at leaal as good againat Gifford a 

uuta" as against Spangler, and uuiuunte to 

nothing against either. 

3. Tbere was found in Spanglcc's carpel- 
■ack, at his boarding-house, un the ITlh of 
April (the day of hit arrest), rope 81 feel, li 
some letter paper, and a shirt-collar. (Roicb.) 
Tbe rope waa offered in evideaoe; Ihe tetter 
paper and shirt collar were not. The rupo was 
just like forty or fifty others used about ths 
theater as "border ropes," and to "haul up 
lumber to the top dressing rooms, because the 
stairs are SO narrow the limber can not bi! got 
up that way." (Carland). ''The border ropes 
are seventy to eighty feel long— not leas than 
SO feel." (Lamb.) "Tbey are of just the same 
material, teiture and site ae this.*' (Cartand, 
Lamb, Raybold.) "We used such ropes as thia 
at the time of tbe Treasury Guards' ball, to 
stretch from the lobby to the wings, to bang on 
it the eolors of different naliona. ' (Baybold.) 
"This rope has evideutly been in use." (Car- 
land, Lamb, Raybold). "Some limes we lue 
them, and a great many of them, and then 
again we have to take Ibem dowu, and they li« 
up there on the scene loft unti! we need ibem 
again." (Baybold). Prom the evidence, it ap- 
pears probable Spangler slowed away this rop« 
to use on hia frequent Gshiag eicursions as m 
crab line. Qifford says: 

Q. Slate whelber you know anything of tbs 
accused, Edward Spangler, being accustomed 
to crahbing and other Belling during the re- 
cesses of his eugagemeni. 

A. I never saw him al it; but I have known 
him to tell me that he went crabbing — ibal ha 
would go down to the Neck on Satnnlay night, 
and stay until Monday morning, and oane 
home on Monday morning. I have never seen 
him al it myself; but I know that ia what be 
told me, and 1 have seen others who said the 
same fbing — that they bad been crabbing to- 
gelher. 

Q. [Cihibiling U> tbe wilness tbe rope]. 
Will you slal« whether that rope is such a one 
as might be used in that sport? 

A. They have a line Bomethlng of this sort, 
and small lines tied on to it about that dis- 
tance [three fcDl], with piecea of meatatiaehed, . 
and BB Ihcy go along ihey trail it along. I 
have seen tliem at it, although I have never 
done anything at it myBelf. They pull up the 
crabs as Ihey go along, and lei the line go 
down, and dip them up out of the boat. 

And John T.Ford nays: 

Q, State whelber or not you know anything 
of the prisoner, Spangler, having been in tbe 
habit of going 10 Ballimore, and for what, dur- 
ing the spring. 

A. I knew that he bad liied in BalUmore, 
and buried his wife there some eight or ten 
monlbs, or probably a yenr ago, while in my 
employ, and that he conaidered Ballimore big 
home, and usually spent Ihe summer months, 
duringihe vacation nf Ihe theater, Iherc, chiefly 
in crabbing and fishing. He wns a great fisher 
and crabber. I know nolbing positive of my 
own knowledge aa lo that. 1 only beard that. 
and we used to plague him about it. 
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Q. PExbibiting to witness the coil of rope 
found in a carpet-sack at the house wheteSpang- 
ler took his meals.] Look at that rope, and 
see whether or not it might be used for anj 
such purpose, and in what way. 

A. I suppose that could be used as a crab 
line, though it is rather short for that purpose. 
I have seen some as short used. I hare read 
that the length of this is eighty feet, but I do 
not know fVom its appearance. 

Q. This is such a rope as you haTe seen 
used by amateurs in that sport ? 

A. Yes, sir; I haye seen such ropes. I fre- 
quently go fishing in the summer. 

While it is unquestionably true that, so far 
as the evidence goes, Spanglcr may have got 
this rope for some purpose other than that 
suggested, it is also true that there are many 
other uses for which we can more readily 
imagine he got it than for the assassination 
plot. In the dcTilish scheme of that conspiracy 
I can imagine no use for a rope eighty feet 
long. It could not haye been provided for 
lariats, for there was then no grass; nor for 
- halters, for it would make a half score. If, 
however, it had been provided for any purpose 
connected with the conspiracy, it would have 
been kept at the theater, or the stable, and 
not off at a remote boarding house. It is 
easier to imagine him frugal enough to provide 
for his home, in Baltimore, a clothes line or a 
bed cord, than foolish enough to provide for 
the assassin's scheme an article so unnecessary 
as an eighty-foot rope. My only embarrass- 
ment in this point of the case arises from a 
failure to show that he fairly got title to the 
rope; but in this embarrassment I find conso- 
lation in reflecting that I am not called on to 
show what he meant to do with the shirt collar 
and the letter paper — which would have been 
a much more difficult task. 

4. Two boxes had always been thrown into 
one when the President came to the theater on 
several former occasions during the season. 
(H. Clay Ford). Except while taking out the 
partition, Spangler was not in the box as it was 
being prepared and decorated. (H. Clay Ford). 
But Burroughs says: 

Q. What was he doing? 

A. Harry Ford told me to go in with Spang- 
ler and take out the partition of the box, as the 
President and General Grant were coming there. 
I then went after Spangler. 

Q. Do you remember whether, while Spang- 
ler WAS doing that, he said anything in re- 
gard to the President? 

A. He made remarks and laughed. 

Q. What were they? 

A. He said, " Damn the President and Gen- 
eral Grant." 

Q. While damning the President, oi* after 
damning him, did he say anything else? 

A. I said to hira, " What are you damning 
the man for — a man that has never done any 
harm to you?'' He said he ought to be cursed | 
when he got so many men killed. I stayed 
there until they took the partition out, and sat; 
down in the box. 

Q. Did you observe what else they did in the 
box? 



A. No, sir. Spangler said it would be t 
nice place to sleep in after the partition wai 
down. That is all I recollect. 

Judge Advocate omitted to ask his witnen 
(Jake Ritterspack) as to this conversation, bo 
that it rests on tne evidence of ^* Peanuts' 
only. I do not think it goes a great way to* 
ward establishing Spangler's connection witk 
the conspiracy, or calls for special commrnr. 
But I will present a set-off to this exhibition 
of ill feeling toward the President by Spangler. 
at being called away fh>m his work on the stagt 
to do an extra job in fixing the box, by his 
equally strong exhibition of ffoodteeWng, when, 
as the President entered the theat.% *^he 
1 clapped his hands and stamped his feet, and 
i seemed as pleased as anybody to see the Pra- 
ident come in." (James.) 

5. Burroughs further says, between five an^ 
six o'clock Friday evening, Booth cnme wiik 
his horse to the stable and called for Spangler 
and wanted a halter. That Spangler sent 
Ritterspack up stairs for one; that Maddox 
was there with them, and Spangler wanted to 
take the bridle and saddle off, but Booth wooM 
not let him, but that he (Spangler) did aft€^ 
ward take them off. The fact that Booth wanted 
the saddle and bndle lefton, and Spangler 
wanted to take them off, and did subsequently do 
it, indicates that Spangler had, up to thai timi^ 
no intimation of Booth's need of the horse thit 
night. 

6. I have no doubt that the actual and tte 
apparent preparations in and about the Pm- 
ident's box for the assassination, more than iB 
other circumstances combined, led the Govern- 
ment to arrest Spangler and put him on trid 
as a conspirator. They were sufficient todireet 
suspicion against him and toju^ttifV his arrcjt, 
for in thorn they appeared to th% casual obs^rrer 
the hand of a mechanic in aid of Booth'* 
plan. But the evidence has wholly cleared the 
defendant of that suspicion. These actual iDd 
apparent preparations were: 

1. A quarter of an inch hole bored throasrh 
the door of box 7, which wos the closed door 
when the two boxes, 7 and 8, were thrown into 
one for the President's party. This hole wis 
bored with a gimlet^ and enlarged on the out- 
side with a penknife. (Plant, Ferguson, Olin.) 
A gimlet was found in Booth's room, after he 
fled, about the size of the hole, but it wa.< lost 
or mislaid, and, therefore, could not be fittMto 
the hole. Booth occupied box 7 one night, shoal 
two weeks before the assassination. (Ray- 
bold.) " He secured box No. 7 three or foor 
times during the season before the assassina- 
tion, but I can not say whether he occupied it or 
not." "Sometimes he would use it and sonif- 
times he would not." " He always engaged ihsf 
box." (H. Clay Ford.) The fact that Bootk 
apparently brought the gimlet, bored the h'«l*. 
and carried the gimlet to his room again, Icare 
this item of testimony not only of no cff«» 
against Spangler, but of great significanco ifl 
his favor. For, if Booth had a confi«lant arii 
confe<iernte in this rough carpenter, the work 
would have been done by Spangler, or, at leart 
with Spangler's tx)ols. 

2. The hole in the plastering, two by three 
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nclifls, into which the brmee rested whioh CmU 
ined the outer door leading from the dress-cir- 
de into the little paMage tnm which the doors 
»pen into the priTate boxes. This hole was cut 
irith a penknife, apparently, from the scratches 
town the wall. (Kathbone.) It was not cut 
nto the brick, but about an inch, or an inch 
uid a-half, into the plaster. It would take ten 
Mr fifteen minutes to do it with a penknife. (Qif- 
!brd.) That passage was pretty dark, even 
irKen the door is opened. (H. Clay Ford.) If 
loii€ with a knife, even with the door opened, 
t would make no noise sufficient to attract aU 
«ntion. (Qifford.) This item, like the last, 
«nds in Spangler's favor, and not against him. 
?QT a carpenter, with tools at hand, would have 
iiikde the hole with a chisel, rather than with a 
penknife. The chips which fell from whittling 
kne side of the gimlet-bole, and the plastering 
Ch»in the hole in the wall, were not on the floor 
text morning. (Judge Olin.) This indicates 
ikat the work was done in advance, or on some 
uie of the occasions when Booth occupied box 
r, opposite the door of which the hole in the 
Mil was cut. 

8. A penknife was found in the President's 
box next morning. This was used on Friday 
iHemoon by Harry Ford, in cutting the strings 
to tie up the flags and the picture of Washing- 
lOD, and was left by him accidentally in the 
BOX. (H. Clay Ford.) 

4. The screws which fastened the keepers 
if the looks on the doors of 7 and 8, were so 
loose that the doors could be easily pushed open, 
vven when locked. (Judge Olin.) The theory 
of the prosecution was that the screws were 
irmwn by Spangler, in advance, in aid of 
Booth's plan. Raybold says that several weeks 
iKkfore the assassination, he burst- open the door 
OC box 8 to admit }lr, Merrick, and that after 
tkat the lock was not repaired and wouldn't 
^Oten tiM door; but Merrick says it was the 
#oor of box 7. This conflict of evidence is of 
■o oonsequence, however, because O'Bryon, the 
vlier, says: 

A. In box 8 the keeper was wrenched off, 
broken off in some way; I do not know how. 
I was absent one evening; I was at home sick, 
and when I came again I found that it was 
htofcen off, bat the door itself was pretty tight 
jp^ the top, and I never thought of speaking 
(liout it^ All I had to do was to close the door, 
wd the door itself would shut tight, and I do 
||9i know that I ever said anything about it. 

Q. When did you first notice that the keeper 
iff the door of box 8 was broken? 

A. On the first occasion'that I went into the 
fmix. afterward; I can not tell when that 

a^ ^ Was it before the assassination? 
^. A. Oh yes, sir, some time. 

, Q- About ikow long before? 
^ A. That I could not say. 

X Which door was used when the Presi- 

itial party was occupying the two boxes? 
,^. i. The door of box 8. 
^ X How was it generally left after the party 

ned? 

X. Always open. 
^Q. Do yon know whether the door leading 



into the passage, which separates the two boxes 
flrom the wall, had a lock upon it ? 

A. No, sir, it had no lock. 

And Plant, an expert, unconnected with the 
theater, who, a few days ago, examined the 
keepers of both boxes, says: 

A. I examined the keepers on boxes 7 and 8. 
To all appearances they had both been forced. 
The woodwork in box 8 is shivered and splin- 
tered by the screws. In box 7 I could pull the 
screw with my thumb and finger; the tap was 
gone clear to the point. I could force it back 
with my thumb. In box 4, which is directly 
under box 8, the keeper is gone entirely. 

Q. State whether or not, according to your 
professional opinion, the keepers of the locks 
in boxes 7. and 8 were made loose by an instru- 
ment, or by force applied to the outside of the 
doors? 

A, I should judge by force. 

Q. Is there any appearance of an instrument 
having been used to draw the screws in either 
of those boxes? 

A. I could see no such evidence. 

6. A square pine stick, about four feet 
long, and beveled at one end, with which the 
outer door was braced, was picked up in the 
box that night. (Jaquette.) Through the bev- 
eled end are driven two lath nails, bent at the 
ends, which Qifford, the carpenter, says ffu'ght 
have been put there to hold that end against the 
door, but which obviously were not put there 
for any such purpose, as they were wholly un- 
necessary for that purpose, and were not driven 
into the door. In the other end are two large 
nails, which, he says, could have been of no use 
to hold the butt end in the hole. The stick had 
evidently been prepared for some other use. It 
is doubtful whether it wns the stick that Booth 
used, as it was found, not in the passage, but 
in the box (Jacquette) ; and Major Rathbone 
says: "I found the door barred by a heavy 
piece of plank;" and '*My impression was, it 
was a different piece of wood." Whether this 
is in faot the bar is of no apparent importance. 
The members of the Court have observed that 
the wall forms with the door, when shut, an 
acute angle, and are doubtless satisfied that a 
strong stick or piece of plank, anywhere fW>m 
three to five feet long, would answer well to bar 
the door. But if this was the bar, it was not 
prepared by Spangler for the purpose, for he, a 
carpenter, would not have driven the nails in 
the butt end. 

These three acts of preparation — the boring 
the hole in the door, the cutting the hole in the 
plaster, and providing the brace— were acts of 
mere drudgery, which, if Spangler had been a 
conspirator. Booth would naturally have called 
on him to do; and the fact that Booth certainly 
did one, and probably did the others, and the 
presumption that Spangler did neither, tend 
strongly to the conclusion that he was not in 
the plot when these preparations were made. 

Ritterspack, in his last examination, said 
that just before he and Spangler went home to 
supper, on the day of the assassination, and 
about six o'clock in the evening, they were at 
work together on the stage, and saw a stranger 
in the dress circle smoking a cigar. He called 
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Spangler's attendon to him, but he said **he 
had no charge on that side of the theater, and 
no right to order the man out." That presently 
the stranger entered one of the lower private 
boxes opposite the President's box, when Spang- 
ler said something, in consequenoe of which 
the man left. The Assistant Judge Advocate 
objected to the witness saying what it was 
Spangler said to the stranger to make him leaTe. 
Doubtless this man was there inspecting the 
President's box for Booth, and pattibkf cutting 
the hole in the wall, and bringing in the bar. 
Had Spangler been in the conspiracy, would 
Booth have needed the servioes of this inspector 
and assistant? 

We now come to the consideration of the tes- 
timony of Sleickman, referred to above. 

Q. Do you know J. Wilkes Booth? 

A. Yes, sir. 

Q. Did you or not see him on that night, and 
if so, at what hour and under what circum- 
stances? 

A. I saw him about nine o'cloek, I guess it 
was. He came up on a horse and came in a 
little back door to the theater. Ned Spangler 
was standing there by one of the wings, and 
Booth said to him, " Ned, you will help me all 
you can, won't you ?" and Ned said, *< Oh, yes." 

Q. I understand you to say that as Booth 
oame up to the door with his horse, he said 
that? 

A. When he came in the door after he got off 
the horse. ^ 

Q. How long was that before the President 
was shot? 

A. I should judge it to be about an hour and 
a-half. 

Q. Did you observe the horse afterward, by 
whom it was held? 

A. I did not. 

Q. You did not see Booth any more? 

A. I just got a glimpse of him as he was 
going out the first entrance on the right-hand 
side. 

Q. What hour was that when you saw him 
going out of the first entrance? 

A. About half-past ten o'clock, I think. That 
was after he shot the President. 

Q. How close were you to Booth and Spang- 
ler when Booth said those words to him on en- 
teriug the theater, from the door? 

A. About as far as I am from you. [A dis- 
tance of about eight feet.] 

Q. How far was Spangler from him? 

A. Spangler was standing as close to him as 
the gentleman next to you is to you. [About 
three feet.] 

Q. He spoke, then, in a loud voice? 

A. Yes, sir. 

Q. Could he have seen you from where he 
was standing? 

A. Oh, yes. 

Now this evidence is flatly contradicted by 
the evidence of J. L. Debonay, the " responsi- 
ble utility " man. 

In his second examination he says: 

Q. Did you see anything of Mr. Sleickman 
when Booth paid he wanted Spangler to hold 
his horse, and you went over for Spangler? 

A. They were both standing at the same 



pla«e, very near, close to Meh other, on the op- 
posite side of the stage. 

Q. That is, on the left-hand aids of the stags 
looking to the audience? 

A. Yes, sir; and the sama lido that the 
President's box was on. 

Q. Did Mr. Sleickman go over to the door? 

A. I did not see him go over there. 

Q. Did you see Spangler go over? 

A. Yes, sir; because I went right behiad 
him, pretty close. 

Q. Did you see Spangler go out of the door? 

A. Yes, sir. 

Q. Did you see Booth then oome in? 

A. I did. 

Q. How long was it after Spangler went oil 
before Booth came in ? 

A. About a minute, or a minute and a-haU^ 
not longer than that 

Q. How far were von from the door? 

A. I was about half-way between the beek 
door and the green-room — abont eighteen or 
twenty feet, I suppose. 

Q. Did you hear any oonTeraetion beiwen 
Spangler and Booth? 

A. I did not. 

Q. Did you hear anything to indioete that 
there was conversation going on between them? 

A. No, sir. 

Q. Did Booth meet Spangler inside of ths 
door? 

A. He was standing at the door ; he was ffe 
the outside. The door was about half opca 
when Spangler went out. 

Q. Would you have seen any person who M» 
lowed Spangler, and went out, too? 

A. Yes, sir ; I think I should have eeea ai^ 
one. 

Q. And you did not see Sleickman? 

A. I did noL 

Q. When Booth came in, what did he do? 

A. He went under the stage to the oppo- 
site side, and he went out the side door. 

Q. How do you know that he went out of tkfi 
side door? 

A. Because I went under the stage sfld 
crossed to the opposite side myself. 

Q. Did you go under with Booth ? 

A. Yes, sir; I went under with him. 

It may be suggested that the eonversatioi 
between Booth and Spangler occurred at bom 
time during the play, prior to the time wkM 
Booth rode up to the back door and called for 
Spangler to hold his horse. But, if that bt 
claimed, I assert that the evidence shows coi- 
clusively that Booth aune to the door witk is 
horse but once that night during the play, iad 
in support of that assertion I here refvr thi 
Court to each item of evidence (except thitof 
Sleickman and Debonay, the conflicting wii> 
uesses), as to Booth entering the theater bjtki 
back door during the performance. 

1. John Miles, colored, whose place wu ii 
the flies, from which he could see out of tki 
window down into the alley by the door, ttji: 

Q. Did you see J. Wilkes Booth there? 

A. I saw him when he came there. 

Q. What hour did he come? Tell us all .m 
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A. He came there, I think, between ninen' 
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ten o'clock, and ke brought a horae from ike 
■table and came to the back door and called 
"Ned Spang^er " three times oat of the theater. 
Ned Spangler went acroM the stage te him. 
After that I did not see what became of Booth, 
and ncTer noticed him any more until I heard 
the pistol go off. 

Cross-examined bj Mr. Ewino: 

Q. Was the plaj going on when Booth rode 
ap and called for Spangler? 

A. They had just closed a scene, and were 

Stting ready to take off that scene at the time 
called for f^angler. Spangler was at the 
second {^rooTe then, and pushed a scene across. 
Booth called him three times. 

Q. Where were you then ? 

A. Up on the flies, about three and one-half 
stories from the stage. 

Q. Do you know who held the horse ? 

A. John Peanuts held him; he was lying on 
a bench, holding the horse, when I noticed 
him. I was at the window pretty nearly all 
the time from the time Booth brought the horse 
until he went away. Every time I looked out 
the window, John Peanuts was lying on the 
bench holding the horse. I did not see any one 
•be hold him. 

2. Joseph Burroughs (** Peanuts") says: 

Q. Did you see him on the afternoon of the 
Utk of April ? 

A. I saw him when he brought his horse to 
ike stable, between flve and six o'clock. 

Q. Did yon see him again at a later hour 
tliai eTsning ? 

A. I saw him on the stage that night 

Q. Did you or not see him when he came 
with his horse, between nine and ten o'clock 
ChAt night? 

A. No, sir; I did not see him when he came 
up the alley with his horse. 

Q. Did you see the horse at the door ? 

A. I saw him when Spangler called me out 
there to hold the horse. 

Q. Did you see Booth when he camp there 
with his horse? 

A. No, sir; I did not see him. 

Q. Did you hear him call for Ned Spangler ? 

A. No, sir; I heard Debonay calling Nod, 
that Booth wanted him. 

S. Mary Ann Turner (colored) says: 

Q. Did you know John Wilkes Booth?. 

A. r knew him when I saw him. 

Q. Will yon state what you saw of him on 
Che afternoon of the 14th of April last? 

A. That afternoon I saw him, I think, to the 
best of my recollection, between three and four 
o^clock, standing in the back door of Ford's 
Theater, with a lady by his side ; I did not take 
mnj particular notice of him at that time, but I 
turned fVom the door, and I saw no more of 
him until, to the best of my recollection, be- 
tween scTcn and eight, or near about eight, 
o'elock that night, when he brought a horse up 
to the' back door, and opened the door, and 
oalled for a man by the name of ^*Ned " three 
times, to the best of my recollection, not more 
than three times; this "Ned" came to him, 
and I heard him say to "Ned," in a low voice, 
*'Tell Maddox to come here.'* I then saw 
ICaddox come; he (Booth) said something in a 



very low voice to this Maddox, and I saw 
Maddox reach out bis hand and take the horse; 
but where ^'Ned ' went I can not tell; this 
Booth went on into the theater. 

Cross-examined by Mr. Ewiiro : 

Q. How (at is your house firom the back 
door of the theater? 

A. My front door fronts to the back of tho 
theater; it comes out into the open alley, 
which leads up to the door; there is another 
house between mine and the theater; the two 
houses are adjoining, and my house stands as 
far from the door of the theater as from here 
to the post> [About twenty-two feet.1 1 think 
it would allow that space for the two houses. 

4. Mary Jane Anderson. 

Q. Does your house adjoin that of Mrs. 
Turner, who has just testified ? 

A. Yes, sir ; my house and her's are adjoiu'r 
ing. He came up to the theater door, this gen- 
tleman did, with the horse by the bridle. He 
pushed the door open, and said something in 
a low tone, and then in a loud voice he called 
" Ned," four times. There was a colored man 
\ip at the window, and he said: "Mr. Ned, 
Mr. Booth calls you." That is the way I came 
to know it was Mr. Booth. It was dark, and 
I eould not see his fSace. When Mr. Ned came, 
Booth said to him, in a low tone, "Tell Maddox 
to come here." Then Mr. Ned went back, and 
Maddox came out. 

Q. How long was it from the time that Booth 
rode up there until the people said he had shot 
the President? 

A. I suppose it was about an hour — not 
quite an hour — from the time he came up there 
to the time they said the President was shot. I 
think it was almost an hour, but I do not think 
it was quite an hour. 

These six witnesses (including Sleickman 
and Debonay) are all who have testified to 
Booth's coming to, or entering, the back door 
of the theater that night. Every one of them, 
except Sleickman and Burroughs, refers to his 
calling loudly several times for Spangler. Bur- 
roughs, who was too remote from the door to 
hear Booth calling for Spangler, fixes it as 
being the same time, by saying that he heard 
Debonay repeat Booth's call for Spangler; and 
Sleickman says it was when Booth came up 
with his horse to the back door that he saw him 
and heard him talk to Spangler. If Booth had 
previously, during the play, come up the alley 
to the back door with his horse, Mrs. Tupner, 
Mrs. Anderson and John Miles, from their po- 
sitions adjacent to and overlooking that part 
of the paved alley, would oertainly have seen 
or heard, and noticed him or the horse; ami if 
Booth had entered the theater preriously during 
the play, and stopped by the scenes to talk 
to Spangler, surely some one else, on that 
small, thronged stage, would have seen or heard 
him. It would have been, of itself, a trifling 
incident; but on the day following the ns^as- 
si nation, when it was established that Booth 
was the murderer, I venture to say there was 
not a man or woman in the city of Washing- 
ton, who ever saw Booth, who did not recall 
when and where he or she saw the assassin 
last. And, therefore, I feel safe in asserting 
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that, bad he rode up to the back door and 
gone into the theater at any other time thai 
night than the one time fixed by the concur- 
rent tcatimony of so many witnesees, we would 
haTC learned it in this investigation ; for OTery 
step the villain took about the theater that 
night is recounted in the evidence before us. 

If, then, he was there but once, what cre- 
dence can be given to Sleickman*8 evidence as 
to Booth s statement to Spangler and the reply? 
I claim that the evidence overthrows it. If 
the issue as to it were to be settled by a con- 
sideration only of Sleickman's evidence with 
the flatly contradictory evidence of Debonay, I 
might reasonably claim an even balance of tes- 
timony, as the two witnesses were apparently 
equally credible. But Debonay's evidence is 
consistent with, and supported by, the other 
evidence of the case, and Sleickman's is not. 
For, if Sleickman's statement be true, some 
other man, not disclosed by the proof, must 
have held Booth's horse while this colloquy was 
going on in the theater. Mrs. Turner, in her 
confused statement, 'says, in substance, that 
after Booth came up, Spangler first held thtf 
horse a few minutes, and from that time it was 
held by the same man who held him at the 
time of the assassination, to-wit, Burroughs, 
whom she mistook for Maddox, one of the wit- 
nesses for the prosecution. She testifies the 
horse was held all the time, and if any one 
else had held him, surely he would not have 
escaped the vigilant and incessant search of 
the Government. 

But grant Booth did say to Spangler, "Ned, 
you will help me all you can, won't you?" and 
Ned replied, "Oh, yes," all said in a loud 
tone, and in sight and hearing of Slcicknian. 
If there were procedinji; incidents in proof 
showing Spfinplors knowledge of Booth's guilty 
purp»)sc', this allogocl colloquy might be regarded 
n» II link in a chain of evidence against him. 
But of itself, unaccompanied with the slightest 
evidence or ground of presumption of Spang- 
lers previous knowlc<lgc of Booth's purpose, 
and followed (as we will see in this discussion 
of the evitlence), by not the slightest act, or 
arrangement, or apparent intent of co-opera- 
tion in the crime, or the escape, it should, I 
think, be treated by the Court (if it be thought 
to have occurred), as on Spangler's part noth- 
ing but the unwitting response of a drudge to 
a remark of one he looked up to as a superior, 
whom he wns accustomed to serve, and of wliich 
he knew not the special intent. Had he known 
Bootirs purpose, and meant to aid his escape, 
would he not have got a substitute to shove 
the scenes, and been in the passHge, or at the 
door, ready to help bafile the pursuers? Or 
would he not, at least, when he heard the pis- 
tol fired, have crossed to the passage and 
opened the door which Withers, and Ritterspack, 
and Stewart say was shut when Booth reached 
it? Is it possible he would have stood motion- 
less (as Ritterspack and James say he di<l), re- 
mote from the passage and the door, and thus 
leave Booth to the hazard of his flight, un- 
aided? Would ho, as Dehonav savs he did, 
instead of following Booth to see him off, have 
shoved back the scene behind which he stood, 



80 as to allow ftree exit for the crowd wbo 
sprang on the stage to follow and catch the 
assassin, and himself run for water for the 
President? His whole conduct before and after 
the shot was fired shows that if thai remark 
was in fact made to him by Booth, he was 
wholly ignorant of its imputed meaning. 

I here desire to call attention of the Coort 
to a fact in the evidence which, to my mind, 
conclutivtly shows that if Booth did in fkct say 
that to Spangler, and get that reply, iiill 
Spangler neither knew Booth's criminal par- 
pose nor was a party to its execution. That 
fact is, that Booth knocked "Peanuts" down as 
he took the horse fhun him, and fled. Now, I 
assert that if the evidence shows that Booth 
intended for Spangler, or assigned to him any 
part to perform in the conspiracy, it was to 
hold his horse in the alley at the back door, 
and nothing else whatever. That Spangler failed 
to do that, but stuck to his duties on the stage, 
is evidence drawn from Att conduct that he wai 
no party willing to aid and abet the crime. 
That Booth knocked the horse holder down ii 
evidence equally conclusive from ku conduct 
that Spangler was not intrusted with the 
secret of the crime to be committed, nor relied 
on to knowingly aid and abet it. For he, in 
all probability, thought it was Spangler, and 
not '* Peanuts," who held his horse. He had 
left him with Spangler, who did not call "Pea- 
nuts" to hold him until Booth had passed under 
the stage and out the side entrance (Debonay), 
to return on the stage no more nntil fleeing 
from his pursuers. As Booth fled he could not 
have seen Spangler on the stage; and theni^t 
was so dark he did not distinguish "Peanuts" 
from Spangler, both being of near the saoN 
hight and frame. It was so dark that Mrs. 
Sininis and Mrs. Turner both took '* Peanuts" 
for Maddox — a man less like him than Spang- 
ler is — though lie was but n few yards off, 
holding the horse an hour. And surely Booth, 
ruHhing from the glare of the stage, into the 
blinding darkness of that night, wild with ex- 
citement and passion, would not scrutinize th€ 
features of his horse boy. He knocked **I*e»- 
nuts" over, supposing him to be Spangler, thui 
showing a fear that Spangler would puraat 
him, and thus, in the midst of his own crime, 
giving us convincing evidence of Spangler I 
innocence. 

The other item of evidence tending to show 
that Spangler knew of Booth's purpose aoil 
was consenting, advising, or aiding to accon* 
plish it, is the testimony of Sergeant .Tos. U 
Dye. which I will now consider. He says he 
saw a roughly-dressed man standing on tlkf 
pavement, just outside the door of the theater, 
from twenty-flvef or thirty minutes jiast ninf, 
till ten minutes past ten, by the time of the 
theater clock. That B(»oth frequently whia- 
pered to this man during that time, and that 
just as the call was mad* by Booth's other and 
unknown companion, at ten minutes past ten, 
from the clock in the theater hall, liooth wbi^ 
pered to this rough ly-dresseil man and entered 
the tlieatcr. The roughly-dressed man waanol 
seen to leave by the Sergeant, who himself 
attha; time left and went with a friend to i 
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froeery around the comeri where in, fifteen 
miiuites, or less, news emme that the President 
was shot. He could describe no article of the 
roughly-dressed man's clothing, but a blacjL 
slouch hat, thought him fire feet eight or nine 
iQches high, heavily built, and dressed in worn 
clothes. He recollects distinctly, and asserts 
most poatively, that this man wore a hravy black 
mustache. He did not recollect the color oChis eyes, 
hia hair, or any of his clothes, nor knew whether 
he wore an overcoat. He says (pointing to 
Spangler), "it that man had a mustache, it 
would be just the appearance of the face ex- 
actly." 

It ia fortunate for the accused that this wit^ 
ness states with certainty three circumstances, 
by means of which the theory that this man 
was Spangler has been completely oTor- 
thrown. 

1. He says (six times in the course of his 
eTidence) that the man he saw had a mustache, 
and said also it was black and heavy . 

Miles, Sleickman, Burroughs, Maddox and 
Gifford, witnesses for the prosecution, who all 
saw Spangler during the play, said he wore no 
mustache then, and they never saw him wear one. 
Maddox saw him in his place three or four 
minutes 1i>efore the assassination, and (hen he 
wore none. Buckingham, Withers, and Fergu- 
son, witnesses for prosecution, and Gocn- 
ther, Harry Ford, and others, for defense, who 
saw him daily, say they never saw him wear- 
ing a mustache. If he had been in front of the 
theater that night for three-quarters of an hour, 
wearing a heavy black mustache, red-headed as 
he if, no one can doubt that many of the em- 

gloyces and habituet of the theater who knew 
im would have noticed his grotesque disguise, 
and having their attention drawn to the sub- 
jeet by the daily publication of testimony on 
this point, would have offered themselves as 
witnesses against him. 

2. Sergeant Dye also says, this man re- 
mained on the pavement just at the front en- 
trance of the theater constantly f^om twenty- 
five or thirty minutes past nine until ten min- 
utes past ten by the theater clock, including a 
part of the second act, the whole interval be- 
tween the second and third acts, and that part 
of the third act before ten minutes past ten — 
for he speaks of the "rush" coming down to 
drink after he had been there some time, and 
returning some time before he left. 

If the man had been Spangler, Buckingham, 
the door-keeper, who was at the ticket win- 
dow all the evening, would in all probability 
haTe noticed him ; or Maddox, who was in front 
at and in the ticket office during the evening, 
but neither saw him. Durinj^ all the interval 
between the acts, before he held Booth's horse. 
Burroughs (Peanuts) was in front of the thea- 
ter, but did not sec him. Sleickman was in • 
Aront ten or fifteen minutes bclore the close of 
the second act, and he did not see him there ; 
nor did Debonay, who was on the pavement front 
about five minutes before the assassination. 

Gifford, on cross-examination, says: 

Q. You were in front of the theater during 
the performance of the second act ? 

A. During the performance of the second act 



I was in fh>nt, I think, to the belt of my knowl- 
e<^. 

Q. All the time ? 

A. No, sir ; not all the time. I would walk 
in, and may be stay five, or ten minutes, and 
then walk out again. 

Q. State whether or not you saw the prisoner, 
Spangler, at any time during that play, in front 
of the theater. 

A. I did not see him in front of the theater. 

We have not only this negative evidence of 
persons who were in fh>nt of the theater, or in 
the passage during the time named by Sergeant 
Dye, but we have also farther negative evi- 
dence on the same point in thefkct that Spang- 
ler is shown, by many witnesses, not to have 
been missed from his place that night, and 
that his duties on the stage were such as to re- 
quire his constant presence at his post, and 
make an absence of three-quarters of an hour 
impossible, without marring the play and at- 
tracting attention of cmjiloyees and actors to 
the fact of his absence. On this point John T. 
Ford, the proprietor of the theater, says : 

Q. State whether or nut his duties were such 
as to require his presence upon the stage dur- 
ing the whole of the play. 

A. Strictly so. His absence for a moment 
might imperil the success of the play, and 
cause dissatisfaction to the audience. It is very 
important to the effect of a play ihat the scenery 
should be well attemded to in all its changes; 
and he is absolutely important there every mo- 
ment from the time the curtain rises until it 
falls. There are intervals, it is true, but he can 
not judge how long or how brief a scene may be. 

Q. What were his duties in the intervals be- 
tween the scenes? 

A. To be prepared for the next change ; to 
be ready at his scene; to remain on the side 
where the stage carpenter had assigned him as 
his post of duty. Emergencies often arise 
during an act that require extra service of a 
stage hand. 

But, though the negative evidence above re- 
ferred to would, in my opinion, be quite sufil- 
cient to relieve Spangler of the suspicion of be- 
ing the person seen by SergeantDye, fortunately 
an alibi is shown conclusively by the concurrent 
testimony of many witnesses for the prosecu- 
tion and the defense, which testimony shows, 
beyond all doubt, that ho was not only not in 
front of the theater in consultation with Booth, 
but was, throughout the play, until the fatal 
shot, at his post on the side opposite and most 
remote fh>m the passage and the door by which 
the murderer escaped — on that part of the 
stage where, f^om his position, he would be 
least able to aid the villain's flight. 

John Miles (colored) says he saw Booth ride 
up to the back door about three-quarters of an 
hour before the President was shot, and heard 
him call Spangler three times: and that he 
looked down from the ^' flies,' and saw i^pang- 
glor in his place, shoving a scene across on the 
seconil groove. Debonay says: 

When Booth rode up he came to the alley door 
and called for Spangler; he called me first; but 
whether he came on a horse or not, I do not 
know. He said to me, *'Tell Spangler to come 
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to iUc door and hold my horse." I did not see 
a liorso, though. 

Q. Whntdid you do? 

A. I. wont over to where Mr. Spangler was, 
on the left hand side, at his post, and called 
hun from his post, baid I, ^*Mr. Booth wants 
you to hold his horse." He then went to the 
door, went outside, and was there ahout a 
minute, and Mr. Booth came in. He asked me 
if he could get across the stage. I told him no, 
the dairy scene was on ; that he would haTe to 
go under the stage, and come upon the other 
side. About the time that ho got upon the other 
side, Spangler called to me, '^ Tell Peanut John 
to oome here and hold this horse; I have not 
time; Mr Gifford is out in the front of the the- 
ater, and all the responsibility of the scenes lies 
on me." I went on the other side and called 
John, and John went there and held the horse, and 
Spangler came in and returned to his post again. 

Q. Did you see Spangler any more? that 
evening ? 

A. I did, three or four times that evening. 

Q. Where? 

A. On the stage. 

Q. In his proper position? 

A. Yes, bir. 

Q. At what time during the play? 

A. I could not say, for certain, what times. 
It was between and during the acts. 

Q. Did you see him about the time the shot 
was fired ? 

A. I saw him about two minutes before that, 
I think. 

Q. Where was he then? 

A. He was on the same side I was on — the 
same side as the President's box. 

Maddox says: 

Q. Where was Spangler s position on the 
stage? 

A. His position was on the left-hand side of 
the stage. 

Q. The same side that the President's box 
was on ? 

A. Yes, sir; he has always been on that side 
since I have been about the theater. 

Q. Did you see Spangler that night? 

A. Yes, sir, I did. 

Q. State at what times you saw him, and 
where he was during the performance. 

A. I saw him pretty nearly every scene. If 
he had not been there I dhould certainly have 
missed him. I do not recollect of seeing him 
away from the flats at all. He may have been 
away, but I can not say. 

Q. Where were you at the moment the Pres- 
ident was assassinated? 

A. I was in the first entrance, left band. 

Q. That is the side the President's box is on ? 

A. Yes, sir. 

Q. Did you see Spangler very shortly before 
that? 

A. Yes, sir, I think I did. I saw him stand- 
ing at hiH wing when I crossed the stage with 
the will, while the second scene of the third act 
was on. 

Q. You saw him in his place, then ? 

A. Yc3, sir. 

Q. How \onp was that before the President 
was assaiisinatAid? 



A. I think that was about three or four 
minutes ; it could not have been longer thti 
that before, but I will not say poaitiTely. 

Ritterspack says : 

Q. Where were you standing when yon heard 
the pistol fii'ed ? 

A. In the center of the stage. 

Q. Where was Spangler then ? 

A. He was at the same place, just aboat 
ready to shove off the scenes, and I was stand- 
ing there and listening to the play. 

Q. Which was nearest the ooor, you or 
Spangler? 

A. I was. 

Henry M. James says: 

Q. State your position and the position of 
Edward Spangler, if you know what It was, i| 
that time. 

A. I was standing ready to draw off theflal| 
and Mr. Spangler was standing opposite to 
me on the stage at the time it happened. 

Q. You heard the shot fired? 

A. Yes, sir. 

Q. From the position yon were in, you conU 
not then see the President's box ? 

A. I could not There was a flat between at 
and the President. 

Q. From the position Spangler was in, eodi 
he see it? 

A. No sir. 

Q. Could he see the fVont part of the ttagi 
on which Booth jumped? 

A. No sir* He was standing behind thi 
scene. 

Q. On which side of the center of the stage? 
On the side toward that on which the PresidenA 
box was? 

A. Mr. Spangler was on the aide towari 
the President's box. 

Q. Had you seen him previously durine the 
play? 

A. I had often seen him every time there 
was anything to do there; I did not notice him 
any other time, only when the scenes had to be 
changed I saw him. there at his post. 

On cross-examination, Gifl^ord says : 

Q. State at what times during the perform- 
ance you were on the stage that night? 

A. I was on the stage until the curtain went 
up at each act. Wlien the curtain was down I 
would go around on to the stage, to see that 
everything was right, and then go out again. 

Q. State at what times during that evenini^ 
when you came on the stage 1>etwcen the acts, 
you saw Mr. Spangler. 

A. I could not state the time. I shouM 
judge the last time I saw him was at aboat 
half-past nine o'clock. 

Q. State whet her you saw him each time yoQ 
came on the stage. A. Yes, sir; I saw him 
each time. 

Q. He was your subordinate, I believe? 

A. Yes, sir. Thus we have Miles and De- 
bonay, who saw him at his place when Bootk 
called for him; Debonay, who saw him in hit 
proper place three or four times after that, befort 
the assassination, '' between and during the 
scenes; *' Maddox, who saw hira ** pretty neariy 
every scene;" Ritterspack and Jnmcs, who saw 
him '* where ho ought to be to do the work hehiJ 
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to do, behind th« Boenes reftd j to above his flat, at 
iha moiaent the shot was fired;" James, who 
during th« plaj, ^'hod often seen him, every 
time there was anything to do there;'' and 
Gifford, who was on the stage between each 
act, and each time saw him subordinate there, 
Onee, twenty minutes before the assassination. 
If any member of this Court should be ealled 
on two months hence to prove his presence here 
during any hour of this day's session, he could 
hardly bring as much positive evidence, or 
more or better negative evidence of the fact, 
than has been presented here to show that 
Bpangler was on the stage throughout the hour 
preceding the assassination. Either the pos- 
itiTe or the negative evidence on this point 
taken alone shows beyond a possibility of doubt 
that it was not Spangler whom Sergeant Dye 
•aw in front of the theater from half-past nine 
fill ten minutes past ten that night. 

I do not mean at all to discredit Sergeant 
Dye's testimony as to seeing a man in fh>nt of 
Ihe theater that night in oonsidtation with 
Booth, or as to that man resembling Spangler. 
Oreenawalt says a man, who called himself 
Thomas, came to the Pennsylvania House at 
iwoo'eloek that night and stayed until morning, 
who resembled Spangler ** somewhat; " but that 
he had darker hair, cut down half over his ears, 
was of heavy body, wore a black heavy mus- 
taehtty and "his beard came front, and was cut 
down from the mustache up ; but it was either 
that way or whiskers all round. I know he 
hfA whiskers in tronU *'He describes him too, 
fts wearing a black, worn slouch hat, such as 
Sergeant Dye describes the man in consulta- 
tion with Booth to have had, being the only 
article of clothing either Greena wait or Dyede- 
teribes. It is highly probable both saw the 
same man. That Spangler is not the man 
Greenawalt saw is certain fhmi his description 
•f his person, and alno fh>m the fact that 
Spangler slept in the carpenter shop adjoining 
the theater that night. (Garland.) 

I have thus presented to the Court all the 
•tidence taken before it on both sides, which 
in any way illustrates the acts done and words 
ipoken up to the moment of the assassination, 
iMTing any relation to the accused. I will now 
pffoeeed todiscuss the evidence as to his conduct 
Bom that moment to his arrest, on the 17 th 
•r April. 

Gofonel SteWart says that he pursued Booth 

throagh the passage which passes between the 

green and dressing rooms and the stage, and got 

within twenty feet of the back door at the end of 

Iha passage^ when Booth dashed out, and 

' U§ door aiammed »hui; that he reached the door 

Mzi after Booth, and opened it and rushed out; 

. Ihit in the passage he passed several actors 

Md.aetressea, who were greatly agitated; that 

J kutantlj after the door slammed shut he saw 

' ft Baa within three feet of the door, who 

\ Hamad aomposed, and was turning from the 

; ieor toward him; " that that man resembled 

, l^agler more than he did any of the other 

prisoners; Spangler makes the impression of 

Ifaai man's visage as I caught it as I was going 

•long Tarj rapidly." 

Q. And yon swear now simply to a mere im- 



pression, hardly a fixed opinion, as to his being 
the person? 

A. I do not undertake to swear positively 
that that person sitting there was the person 
I saw. I do say that I saw a person there, 
and I see no person among these prisoners who 
calls to mind the appearance of that person ex- 
cept the one I have indicated, and that one, I am 
told, is Mr. Spangler. 

Q. I wish to know how strongly you are of 
opinion, or under the impression, that that was 
probably the man, or whether you are under 
that impression? 

A. I am decided in my opinion that the 
person now referred to resembles the person I 
saw there. 

Colonel Stewart flirther says that he thinks 
the person had some beard, but not heavy enough 
to attract marked attention, and was in a 
position where he might have shut the door. 
But the Court will recollect that the person de- 
scribed was turning in jtui the opponie way 
fh>m that in which a man' s body would nat^ 
urally be turned by the act of slamming the 
door. 

This testimony is of not much value on this 
point: 

1. Because Captain Stewart does not recog- 
nise the prisoner as the man, and because he 
describes the person he saw as having beard, 
which the prisoner had not. 

2. Because he could not, in the nature of 
things, recognise the stranger he so hurriedly 
saw, were he to see him again. 

8. Because Ritterspack tays he saw Booth 
open the door and shut it, and that he was 
then the first who opened the door after Booth, 
and he left it open, and that a very large man 
(Capt. Stewart) followed him. The eridence of 
Ritterspack, on this point, is strengthened by 
that of Ferguson and Smith, who testify that 
Booth ran off the stage before Stewart got on it, 
and that Stewart turned and looked up at the 
President's box before pursuing Booth. 

4. Because Ritterspack says Spangler was 
on the other side of the stage, near the center, 
behind the scenes, when the shot was fired, 
and did not go to the door. James' testimony 
strengthens Ritterspaok's on this point. Both 
were in view of Spangler when the shot was 
fired/ and between him and the door, and ha 
could not have gone to it without their seeing 
him go. Neither saw him move. 

2. Ritterspack says when the shot was fired 
Spangler was standing behind the Soene wait^ 
ing the time to shove in, and he was between 
him and the door, listening to the play. That 
he could not tell what had happened, for neither 
he nor Spangler could see the President's box, 
nor the front of the stage, where they stood. 
That some cried <^ Stop that man I " That alter he 
rushed out and returned, Spangler was stand- 
ing in the same place, and "looked the same as 
if he was crying, a kind of scared." He then 
hit me on the fkce with the back of his hand, 
and he said, " Don't say which way he went, " 1 
asked him what he meant by slapping me in 
the mouth, and he said, "For God' s sake, 
thus up, and that was the last he said." 

Gliford, to whom Ritterspack says he told 



286 



TUB CONSPIRACY TRIAL. 



this at Carroll Prison, says he only told him he 
had forgotten to tell something in his first ex- 
amination, and that he (Gifford) certainly would 
have recollected this had it been told him. 
Garland, to whom Rittorspack said he told it on 
the night of the assassination, says he told 
him that he said to Spangler, a» Boothran along 
ihepoifoge^ ** That's Mr. Booth/' and Spangler 
slapped him and said, '* You don't know who it 
is — ^it may be Mr. Booth, or it may be some 
one else." Lamb, to whom, Ritterspaok said he 
told it next day, says he told him substantially 
the same he told Garland the night before, and 
says that Ritterspaok was grumbling at Spang- 
ler for slapping him. All three of these wit^ 
nesses assort most positively that Ritterspaok 
did not represent Spangler as saying, " Don't 
say which way he went," 

At the time Ritterspaok told these gentlemen 
of the conversation with Spangler, the theater 
had been taken possession of by the military 
authorities, and general suspicion directed to 
the employees, under the belief that Booth had 
accomplices among them. Each employee was 
doubtless scanning the reported conduct of his 
fellows, and especially that of Burroughs and 
Spangler, Booth's horse holders. Ritterspack's 
statement was one they would be likely to 
weigh and recollect. If Garland and Lamb 
recollect aright what Ritterspaok told them, 
there can be no question but that his statement 
of the conversation, made on the witness stand, 
is -incorrect. For if the conversation did occur 
between him and the accused, he would recol- 
lect and tell it more exactly that night and 
next day than he would after undergoing a 
month's confinement, and alarm, and detective 
discipline, in Carroll Prison. 

The evidence of Dabonay, in his second ex- 
amination, tends strongly to show that Spang- 
ler had shoved his scene back and got on the 
trout of the stage before Ritterspack could have 
returned and held the reported conversation. 
He says: 

Q. State to the Court again where you were 
standing when the shot was fired in the thea- 
ter on the night of the 14th of April. 

A. I was standing on the left-hand side, first 
entrance. 

Q. You mean the side the President's box 
was on? 

A. Yes, sir. 

Q. How long was it after you saw Mr. Stew- 
art run out after Booth, before you saw (he 
accused, Edward Spangler; and where did you 
see him, and what did you see him do? 

A. The first time I saw him he was moving 
his scene,! think. They shoved the scene back 
to give the whole of the stage to the people who 
came on. I do not know who assisted him. 

Q. How long was that after Mr. Stewart had 
left the stage ? 

A. I guess it was about a minute and a-half, 
or two minutes. 

Q. Was it long enough for Mr. Stewart to 
have got out of the back door ? 

A. / think he had juit about time to get to the 
back door be/ore they shoved the scenet, 

Q. What did Spangler do then? 

A. He eame in front on the stage, with the 



rest There was a cry for water, and I started 
to the green-room, and he started the saHM 
way. About half a doien of as went to get 
some water to carry it to the priTate box. 

Q. How far did Spangler go after the water? 
Did he go into the green-room 7 

A. We all went into the green-room ; about 
half a dosen of us went into the green-room. 
By that time the stage was full of people. 

Maddox says he saw Booth jnst as he left 
the stage, and that he then <* run on the stage 
and heard the call for water." 

This evidence of Debonay and Maddox, sad 
the statements of Garland and Lamb, and the 
strong improbability of Spangler's standing 
still amid the great commotion, render it nearly 
certain that Spangler was not in his place b^ 
hind the scene when Ritterspack returned; 
and that if anything was said between them, 
it was as stated by Ritterspack to Garland and 
Lamb. If that be so, of what significance were 
fipangler's acts or words? He was not in posi- 
tion to see Booth when he jumped on the stage, and 
and ran off, for the scene was between them. He 
heard nothing but the shot, followed by the 
cry, " Stop that man," as the assassin, bending 
forward, hatless, fled through the bewildered 
crowd in the narrow passage opposite. How 
would he know it was Booth instantly, when 
Booth's name had not then been called (RitteN 
spack) and when men who knew Booth well, 
and saw him leap on the stage and face the 
audience in the glare of the foot-lights, shoot- 
ing *'5ic Semper TyrannitT before he fled, did 
not recogniie him ? (Gobright) And if he did 
recognise Bnooth, how could he know what had 
been done ? And what could be more natural 
or apparently innocent than his telling Ritter- 
spack, who cried, "That's Mr. Booth I "Shut 
up. you don't know who it is. It may be Mr. 
Booth and may be some one else !' 

But even if Ritterspack's last statement be 
true (which I think it clearly is not), and 
Spangler was still standing behind the scene, 
and said, '^Shut up, don't say which way he 
went!'' "For God's sake, shut up," he only 
knew that Booth had fled, and was being pur- 
sued. He had seen nothing, and was stunned 
by the clamor and excitement. He, probably, 
did not think that Booth had committed crime, 
or know what crime had been committed, or 
how Booth was connected in it. It was a stu- 
pid, ineffective exclamation — for Rittcrcpack 
was not then pursuing Booth, but doxens of 
others were. 

But whatever view we take of Ritterspaek'l 
evidence, Captain Stewart's faint recognition of 
Spangler as the man he met at the door, falls 
to the ground, for Withers, who knows Spang- 
ler well, and saw Booth open and shut the 
door, did not see Spangler there, and from 
Spangler's position when the shot was fired, 
as sworn to by both Ritterspack and James, 
who were both between him and the door, and 
who did not notice him move, it is certain he 
was not at the door when Stewart ran down 
the passage. 

8. After the assassination, John Miles (col- 
ored) came down from the flies, three storiei 
above the stage, and met Spangler and seveni 
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otben at the back door, "and I asked him 
who it was that held the horee, and he tol(^ me 
to '■ hush, not to say nothing/ and I did not say 
anything more, though I knew who it was, be- 
eaose I saw the boy (Peanuts) holding the 
horse. He said *hush don't say anything to 
me,' or 'hush don't say anything about it.' " 

Mary Jane Anderson (colored) says that a 
short time after Booth had gone, she went to the 
door of the theater, where some people were 
standing, and said to Mr. Spangler, *^ That gen- 
tleman (Booth) called you, and he said *no he 
did not — he did not call me, ' and I said ' he 
did call you, ' and I kept on saying so. With 
that he walked down the alley.*' It was prob- 
ably not fear of the authorities, but of the 
infuriated people, which led Spangler to this 
•ffort to conceal the fact that Booth called him, 
and that he took the horse. It is as consistent 
with the theory of his innocence as of his guilt, 
and therefore amounts to nothing. 

4. Carland says Spangler usually slept in 
the theater — that on Friday night he slept in 
the carpenter shop, which is part of the thea- 
ter building. Lamb says he was in the theater 
all day Saturday, and saw Spangler there 
Ifcraugh the day. Carland says Spangler slept 
in his room Saturday night, adjoining the thea- 
ter, saying there was talk of burning the thea- 
ter, and he was " afraid to stay in it alone, as 
he was a heary sleeper ;" and that he was ar- 
rested there that night and discharged Sunday 
BBOrning. Sunday afternoon he saw him again, 
near the theater, and went with him yisiting 
•omefkiends; and there, hearing that he was 
to be arrested again, he (Spnngler^ went to the 
DeteetiTe Police office, and learned it was not so. 
Daring this time he had no money. He was 
arrested Monday, and up to that time was at 
Ilia meals, as usual, at a boarding house where 
he Had taken them for fire or six months 
(Boigi, Goenther), and where his carpet-sack 
remained, with the rope in it. During these 
three days and nights there is not a word or 
aet of Spangler's shown in evidence which 
does not indicate a consciousness of innocence. 
There are scTeral circumstances and general 
eonsiderations I will now present to the Court 
remotely affecting the case of the accused, and 
with it the question of the probable complicity 

. of any of the men connected with the theater 
in the horrid crime of the conspiracy. 

It will be recollected that Chester, the New 
York actor, says that in the latter part of De- 
oember, or early in January, Booth solicited 

, him to engage in a scheme to capture the Presi- 
Ident, and said he proposed to do it at Ford's 

, Theater, which the President frequently yisited, 
and that he wanted him to open the back door 
at a preconcerted signal, *' and that it must be 

. some one connected or acquainted with that 
theater who could take part in it." I offered to 
show that by the '* some one connected or famil- 

. iar with Ford's Theater," was meant Chester 

'. himself, by showing Booth's repeated solicit a- 

.tions to Ford, in January and February, to 
employ that actor, but the Judge Advocate ob- 

•Jeeted, and the objection was sustained. That 
Jnibrenee, however, is clearly deducible f^om 
Chatter's own statement. 



I also proposed to show that from its con- 
struction an escape could be more readily made 
from the private boxes of Ford's Theater, than 
from those of the other principal theaters here; 
but the Judge Advocate again objected, and his 
objection was sustained. 

It is fit I should advert to these rulings of the 
Court, to show it that if Chester's evidence is 
without explanation, it is so by reason of its 
own rulings. I do not feel, however, that, as it 
stands, that evidence is of weight agaiust the 
accused. It is rather in his favor, for the only 
thing Chester said Booth wanted him to do is a 
thing which Spangler could easily have done, 
without of itself attracting suspicion, and 
which would have greatly aided Booth's es- 
cape, but which Booth did for himself— open- 
ing the back door after the shot was fired. 

It has been generally thought that Booth 
could not have accomplished the crime and 
then escape without one or more accomplices 
employed about the theater. I feel safe in say- 
ing not only that it does nol appear he had one, 
but also that it does appear he did not need one. 

1. Booth was an actor of some distinction, 
who had played at Ford*s, and had, tlirough 
professional courtesy, as well as his engaging 
manners, free access to the theater at all hours 
and by every entrance, when it was open. He 
had, therefore, abundant opportunities to make 
his preparations about the President's box, un- 
observed and unaided. 

2. The leap from the box needed no reheartoL 
It is one which any man of good strength and 
action could make with safety. Had it not 
been — apparently through a providence of God 
— that the villain's spur caught in the folds of 
one of our country's battle flags, which adorned 
the box, he would have made the leap with ease. 
John T. Ford says: 

Q. State to the Court whether, from your 
knowledge of Booth, the leap from the box upon 
the s^age would be a difficult one. 

A. By no means, I think. He excelled in 
everything of that kind. He had a reputa- 
tion for being a great gymnast He introduced, 
in some Shakesperian plays, some of the most 
extraordinary and outrageous leaps, deemed so 
by the critics and condemned by the press at 
the time. 

8. The passage leading to the alley door, by 
which Booth escaped, was always kept clear of 
furniture and other obstructions during the 
play. Hess, Qifford, Maddox, James, Ford and 
others testify, most emphatically, to that, C. 
D. Hess, the manager of Grover's Theater, a 
rival of Ford's, says: 

Q. State whether or not it is customary in 
theaters to keep the passage-way between the 
scenes and the green-room and the dressing 
room clear. 

A. Yes, sir; that is a point of excellence in 
a stage carpenter. If he keeps a clean stage 
and his scenes well put away, the passage as 
clear as possible, we look upon him as a care- 
ful man. / 

And John T. Ford says: 

Q. Then I understand the prisoner, Spangler, 
would not be charged with the duty of keeping 
the passage- way in order? 
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A. That was no daty of hia, unlesi speoially 
flMigned tor him by the stage carpenter; he was 
subordinate entirely to tho stage carpenter. 

Q. Now state whether or not that passage- 
way is generally obstructed in any way. 

A. It should noTor be obstructed. My posi- 
Utc orders are to keep it always clear and in 
the best order. It is the passage-way used by 
all the parties coming from the dressing rooms. 
Where a play was performed like the Ameriean 
Coutinj the ladies were ^n full dress, and it was 
absolutely necessary that there should be no 
obstruction there, in order that the play should 
be properly performed. Coming from the dress- 
ing rooms and the green-room of the theater, 
erory one had to use that passage. 

I haTO no doubt that Booth, knowing the 
passage would be clear, was confident that, 
with his bowie-knife drawn, he would meet 
with no resistance Arom the unarmed men and 
women who might flock from the green-room in 
wonder and amasement at the shot and shouts. 
If so, he would not have wanted or provided 
any help, except some one to hold his horse, 
which "Peanuts" did, and some one to open the 
door for him and shut it on his pursuers, which 
Bobody did but himself. 

4. 0. D. Hess, the mana|^ of GroTcr's Thea- 
ter, says: 

Q. State whether you were in the habit of 
seeing John Wilkes Booth during the last sea- 
son before the assassination of the President 

A. Yes, sir, Tory frequently. 

Q. State whether he OTor made any inquiry 
of you in regaM to the President's attending 
your theater. 

A. He did make sueh an inquiry. 

Q. When? 

A. On the day before the assassination. 

Q. State the circumstances under which the 
inquiry was made. 

A. He came into the office some time during 
the afternoon, I think, of Thursday, interrupted 
me and the prompter of the theater in reading 
a manuscript, seated himself in a chair, and 
entered into conversation on the subject of the 
illumination. There was to be a general illu- 
mination of the city on Thursday night, and he 
asked me if I intended to illuminate. I told 



him yes, I would illuminate to a certain extent 
that night, but that the next night would-be my 
great night of the illumination, that being the 
celebration of the fall of Sumter. He asked 
me the question — my impression is, his words 
were, "Do you intend," or ^^Are you going to 
invite thePiresident?" I think my reply was, 
"Yes, that reminds me I must send that invita- 
tion." I had it in my mind for several days to 
invite the Presidential party down on that 
night— on the night of the 14th. 

Q. Was there anything marked in Booth's 
manner in making the inquiry of you? 

A. It struck me as rather peculiar, his enter- 
ing in the manner that he did; he must have 
obeerved that we were busy, and it was not 
usual for him to come in and take a seat unless 
he was invited. He did upon that occasion, and 
made such a point of it that we were both con- 
siderably surprised. He pushed the matter so 
far that I got up and put the manuscript away 
and entered into conversation with him. 

It is probable from this that Booth would 
have attempted the assassination of the Presi- 
dent in Grover's Theater, had he gone there in* 
stead of to Ford's on that fatal night; aad it 
tmd$ to show that he had no aoeomplieea afc 
either theater. 

I have now presented to the Court every point 
in the evidence which seems to me may, by aaj 
possibility, be relied on as indicating gulltj 
knowledge of or participation by Spangier ia 
the conspiracy, or any of its crimes. Froa 
the natural partiality of a counsel to hie client| 
I may not have noticed all that beara agaiaii 
him, or presented it in its true light, but 1 have 
earnestly sought, in this discussion, to show all 
that is of weight for or against him, exieno- 
ating nothing. I can see in the evidenoe ao 
ground for such suspicion as would, in the 
civil courts, lead a grand jury to present him 
for trial, and believe that, so far from his 
guilt being established beyond a reasonable 
doubt, a review of the evidence will leave, in 
fbw candid minds, a reasonable doubt of hii 
innocence. 

EDWARD SPANGLER. 

By his Counsel. 
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Mr, IVtndmi and OmUemen qf the Cbmmiuion: 

For the lawyer as well as the soldier, there 
is an equallj pleasant dutj — an equally im- 
peratiTe oommand. That duty is to shelter 
mm injustice and wrong the innocent, to pro- 
tect the weak from oppression, and to rally at 
all times and on all occasions, when necessity 
demands it, to the special defense of Uiose 
whom nature, custom, or circumstance may 
iMTe placed in dependence upon our strength, 
honor and cherishing regard. That command 
emanates and reaches each class from the same 
aathoritatiTe and omnipotent source. It comes 
from a Superior, whose right to command none 
dare question, and none dare to disobey. In 
this eommand there is nothing of that lex taUonia 
whieh nearly two thousand years ago nailed 
to the cross its Diyine Author. 

'^nierefore, all things whatsoeyer ye would 

.that men should do to you, do ye even so unto 

them; for this is the law and the prophets." 

God has not only giren us life, but He has 

i^ filed the world with eyerything to make life 

¥ dcidmble; and when we sit down to determine 

IE the taking away of that which we did not giye, 

i^ and which, when once taken, we can not re- 

_ store, we consider a subject the most solemn and 

Lf^ momentous within the range of human thought 

and human action. 

Profoundly impressed with the innocence of 

^ eur client, we enter upon this last duty in her 

B case with the heartfelt prayer that her honor- 

- able judges may eigoy the satisfaction of not 

f baring a single doubt left on their minds in 

f granting her an acquittal, either as to the testi- 

f au>ny affecting her, or by the surrounding cir- 

"^ comstanoes of the case. 

The first point that naturally arises in the 

^ presentation of the defense of our client, is 

I Qiat which concerns the plea that has been 

S- Blade to the Jurisdiction of this Commission to 

^ ttj her — a plea which by no means implies 

^%iiy' thing against the intelligence, fairness, or 

5'liitegi'ity of the brilliant and distinguished 

-officers who compose the Court, but which 

^lorely touches the question of the tight of this 

~ tribanal, under the authority by which it is 

OonToked. This branch of her case is left to 

' depend upon the argument already submitted 

1^ her senior Qonnsel, the grande decua eolu- 

9tttngue of his profession, and which is exhaust- 

19 



iye of the subject on which it treats. There- 
fore, in proceeding to the discussion of the 
merits of the case against her, the jurisdiction 
of the Court, for the sake of argument, may be 
taken as conceded. 

But, if it be granted that the juriediction is 
complete, the next preliminary inquiry natu- 
rally is as to the principles of eyidence by 
which the great mass of accumulated facts is 
to be analyzed and weighed in the scales of 
justice and made to bias the minds of her 
judges ; and it may be here laid down as a 
eonceutm in the case that we are here in this 
forum, constrained and concluded by the same 
process, in this regard, that would bind and 
control us in any other Court of eivU origin, 
haying jurisdiction oyer a crime such as is 
here charged. For it is asserted in all the 
books that courts-martial must proceed, so far 
as the acceptance and the analysis of eyidence 
is concerned, upon precisely those reasonable 
rules of eyidence which time and experience, 
^ub antieo, suryiying many ages of judicial wis- 
dom, haye unalterably fixed as unerring guides 
in the administration of the criminal law. 
Upon this conceded proposition it is unneces- 
sary to consume time by the multiplication of 
references. We are content with two brief 
citations from works of acknowledged author- 
ity. 

In Oreenleaf it is laid down, *^that courts- 
martial are bound, in general, to observe the 
rules of the law of evidence by which the 
courts of criminal jurisdiction are goyerned^" 
8 Oreenleaf^ see, 467. 

This covers all the great yeneraZ principles of 
evidence, the points of difference being wholly 
as to minor matters. 

And it is also affirmed in Benet, " that it 
has been laid down as an indisputable princi- 
ple, that whenever a legislative act erects a 
new jurisdiction, without prescribing any par- 
ticular rules of evidence to it, the common 
law will supply its own rules, from which it 
will not allow such newly-erected .Court to 
depart. The rules of evidence, then, that ob- 
tain in the criminal courts of the country, 
must be the guides for the courts-martial ; the 
end sought for being the truth, these rules 
laid down for the attainment of that end, must 
be intrinsically the same in both cases. These 
rules constitute the law of evidence, and in- 
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tolTe the quality, admiuibility, and effset of 
•ridenee and its appUoation to the parpoeee 
of truth." Smtt, pp. 22G, 227. 

Therefbre, all the &ote that tend against the 
noooMd, and all those that make for her, are 
to be weighed and are to operate upon her eon- 
fiotion or aoqnittal preciaelj as th^ would in 
a oourt of law. If they present a ease sueh 
as would there oonTlet her, she maj be fonnd 
guilty here ; and if^ on the other hand, the 
rules of law upon these fkets would raise any 
presumption or create any doubC| or force any 
oonclttsions that would aof ult her in a oourt 
«f law, then she must be discharged, upon the 
«ame principles, by this Commission. Hiis is 
a point which, in our Judgment, we can not too 
#trongly impress upon the minds of her Judges. 
The extraordinary character of the crime ; 
the assassination that removed fh>m us the 
President of the United SUtes. makes it most 
desirable that the flndlngs of this tribunal 
«liall be so well firanded in reason as to satisfy 
and secure public confidence and approTal; 
foi* many of the most material ol|}ects of this 
prosecuUon, and some of the most important 
ends of Justice, will be defeated and flrustrated 
if eonrietions or aoquittali^ and mors espe- 
eially the former, shall be adjudged upon 
grounds that are notoriously insuffiemnt. 

Such a course of action would haTO a ten- 
•dency to draw sympathy and support to the 
parties thus ad^udgiDd guilty, and would rob 
the result of this inTestigatlon of the whole- 
some support of professional and public opin- 
ion. The Jurisdiction of the Gommission, for 
example, Is a matter that has already proToked 
considerable criticism and much warm disap- 
proral ; but in the case of persons dearly found 
to be guilty, the public mind would easily OTcr- 
look any doubts that might exist as to the 
regularity of the Court in the just sentence 
that would OTertake acknowledged criminals. 
Thus, if Booth himself and a party of men 
clearly proved, by ocular eyidence or confes- 
sion, to haTC aided him, were here tried and con- 
demned, and, as a consequence, executed, not 
much stress, we think, would be laid by many 
upon the irregularity of the mode by which 
they should reach that just death which all 
good citisens would affirm to be their deserts. 
But the ease is fhr different when it affects per- 
sons who are only suspected, or against whom 
the cTidence is weak and imperfect; for if citi- 
sens may be arraigned and couTieted for so 
grieTous sn offense as this upon insufficient 
evidence, erery one will feel his own personal 
safety inToWed, and the tendency would be to 
intensify public feeling against the whole pro- 
cess of the trial. It would be felt and argued 
that they had been condemned upon eyidence 
that would not haye convicted them in a civil 
court, and that they had been deprived, there- 
fore, of the advantages which they would have 
had for their defense. Reproach and con- 
tumely upon the Qovernment would be the 
natural result, and the first occasion would 
arise in all our history for such demonstrations 
ss would be sure to follow the condemnation of 
mere citisens, and particularly of a woman, 
upon svidence on which an acquittal would foW 



low in a civil court It li^ therelbre, a< 
a matter of the highest concern to the s 
themselves as a question of personal ai 
Tate right, but also of great importaaei 
•onsiderations of general publie utilit 
policy, that the results of this triaL as al 
each of the aecused, amonjr them Mrs. fl 
shaU be rigidly hM within tte booai 
limitations that would obntrol in the pr 
if the parties were on trial la a em 
upon an indictment equivalent to the c 
and specifications here. Conceding, as e 
said, the Jnriadietion fbr the purposes 
branch of the argument, we hold to tlbs 
pie first eauneiaud as ths one great, alM 
ant, and controlling rule that is to go) 
Commission in the findings they are nau 
to make. In order to apply this princ 
the esse of our client, we do not WK^ 
range through the general rules of «i 
with a view to seeing how th^ sqnaratl 
Ihots as proven against her. In tbf Sv 
tion of the evidence in detail, mmnj tf 
must fhmi neoessity bs briefly alluded li 
there is only one of them to which vrs J 
in this place to advert speeifioall j, and 
the principle that may be Justly said li 
the foundation of M the criminal law—: 
dplcso Just, that It seems to have apraa 
the brain of Wisdom herself; and so oal 
aad universal as to stand upon the rseoj 
of all the times snd all the mighty isii 
through and by which the eomaion li 
been built up. We allude, of couns^ t 
principle which declares that **mw9irj i 
held to be Innocent until he shall be 
guilty" — a principle so natural tbaC 
fkstened itself upon the common reai 
mankind, and been immemorially adopt 
cardinal doctrine in all courts of 
worthy of the name. It is bj reason 
great, underlying legal tenet that we 
possession of the rule of law, administi 
all of the courts, which, in mere tcchni 
pression, may be termed *Hhe presurapl 
innocence in fnvor of the accused." Ai 
fh>m hence that wo derive that farther a 
tion of the general principle, which hi 
become a rule of law and of universal a 
tion wherever the common law is ret 
^and with which we have more particuli 
aeal), by which it is affirmed, in comnu 
guage, Uiat in any prosecution for cnrnc 

ACCUSED MUST SB ACQUITTED WUBaB THBB 
KBA80NABLE DOUBT OP HIS QUILT.*' WO 

think it necessary to adduce authorities ; 
position before any tribunal. In a 
court we certainly should waive the cil 
for the principle as stated would be ai 
by any civil judge, and would, indeed, 
starting point for any investigation wb 
Though a m«xim so common and oonoed 
fortified by the authority of all the great 
of the law. Before referenoe, however, ii 
to them, we wish to impress upon the mi 
the Court another and important rule wk 
shall have occasion to refer to: 

** The evidence in support of a conspii 
generally drcumttantiaL" Itu99eU mtC ' 
2, { 69& 
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In regard to oircnmstantial eyidence, nil the 
beet and ablest writers, ancient and modern, 
igree in treating it as wholly inferior in 
oogenoj, force, and effect, to direet eridence. 
And now for the rule which must guide the 
Jarj in all cases of reasonable doubt: 

''If eyidenee leaye reasonable ground for 
doubt, the conclusion can not be morally cer- 
Uiin, howeyer great may be the preponderance 
•f probability in its fayor." WUU on Circum- 
tiantiiit Boidence. Law Library^ vol. 41. 

'*The burden of proof in eyery criminal 
CAfle is on the Qoyernmcnt to proye qU the ma- 
terial allegations in the indictment; and if, on 
the whole eyidenee, the jury haye a reasonable 
donbt whether the defendant is guilty of the 
Arime charged, they are bound to acquit him. 
If the eyidenee leads to a reasonable doubt, 
'tbat doubt will ayail in fayor of the prisoner." 
Is/ OrtemUt^^ tee ZA — Note. 

Perhaps one of the best and clearest defini- 
.tions of the meaning .of a '* reasonable doubt" 
fm found in an opinion giyen in Dr. Webster's 
' eftfle by the learned and accurate Chief-Justice 
'•f Massachusetts. He said : 

'* The eyidenee must establish the truth of 
tbe fact to a reasonable and moral certainty ; a 
'oertainty that conyinces and directs theunder- 
';0tanding, and satisfies the reason and judgment 
'of those who are bound to act conscientiously 
;npon it" OommonweaUh ys. WehtUr, 6 Chuh.^ 

* Far back in the early history of English 
IJurisprudence we find that it was considered 
.ik most serious abuse of the common law '• that 

Justices and their officers, who kill people by 
tlse judgment, be not destroyed as other mur- 
derers, which King Alfred caused to be done, 
|tdM caused forty- four justices in one year to 
be banged for their false judgment. He hanged 
^Frebame because he judged Harpin to die, 
.'Vhereas the jury were in dioubt of their yerdict;. 
"■ftr m doub^M eatet we ought rather to saye 
"ihmn to condemn." 

Tbe spirit of the Roman law partook of the 
iime car^ and caution in the condemnation of 
"these charged with crime. The maxim was : 
■* Stttnu est, impunitum relmqui feeinue noeentUj 

wtoeetUem damtutre.*' 
That there may be no mistake concerning the 
'fret that this Commission is bound as a jury 
! jj these roles, the same as juries in civil 
^^Worts, we sgain quote from Benct: 
=/ "It is in the proyince of the Court ^Court- 
^iterUal) to decide all questions on the admissi- 
'^ity of eyideuce. Whether there is am/ 
lenoe is a question for the Court as judges, 
It whether the eyidenee is sufficient is a ques- 
for the Court as jury to determine, and 
|ia rale applies to the admissibility of eyery 
of eyidenee, written as well as oral." 
jBp.226,226. 
11i€te citations may be indefinitely multi- 
tiod, for this principle is as true in the law ss 
ly physical fact in the exact sciences. It is not 
itendod, indeed, that any degree of doubt is 
NiiBcieDt to acquit, but the doubt must be of a 
h»sonable nature, so as to overset the moral 
Nridence of guilt; a mere pomUdtUy of in no- 
will not suffice, for, upon human testi- 





mony, no case is free from possible innocence. 
Even the most direct evidence of crime may 
possibly be mistaken. But the doubt required 
by the law must be so consonant vrith reason 
as, in analogous circumstances, would affect the 
action of a reasonable creature concerning his 
own affairs. AVe may make the nature of such a 
doubt clearer to the Court by alluding to a very 
common rule in the application of the general 
principle in certain oases, and the rule will 
readily appeal to the judgment of the Court as 
a remarkable and singularly beautiful example 
of the inexorable logic with which the law ap- 
plies its own unfailing reason. 

Thus, in cases of conspiracy, and some others, 
where many persons are charged with joint 
crime, and where the evidence against most of 
them must, of necessity, be circumstantial, the 
plea of *' reasonable doubt" becomes peculiarly 
valuable to the separate accused, and the mode 
in which it is held it can best be applied is the 
test whether the facts as proved, circumstantial, 
as supposed, can be made to consist just as 
reasonably with a theory that is essentially dif- 
ferent from the theory of guilt. 

If, therefore, in the devplopment of the whole 
facts of a conspiracy, all the particular facts 
against a particular person can be taken apart 
and shown to support a reasonable theory that 
excludes the theory of guilt, it can not be de- 
nied that the moral proof of the latter is so 
shaken as to admit the rule concerning the pre- 
sumption of innocence. For surely no man 
should be made to suffer because certain facts 
are proved against him, which are consistent 
with guilt, when it can be shown that they are 
also, and more reasonably, consistent with in- 
nocence. And, as touching the conspiracy 
here charged, we suppose there are hundreds 
of innocent persons, acquaintances of the 
actual assassin, against whom, on the social 
rule of ^^noedtur a eociiSj^* mercifully set aside 
in law, many facts might be elicited that would 
corroborate a suspicion of participation in his 
crime; but it would be monstrous that they 
should suffer from that theory when the same 
facts are rationally explainable on other the- 
ories. 

The distinguished Assistant Judge Advocate, 
Mr. Bingham, who has brought to the aid of 
the prosecution, in this trial, such ready and 
trenchant astuteness in the law, has laid the 
following down as an invariable rule, and it 
will pass into the books as such: « 

"A party who conspires to do a crime may 
approach the most upright man in the world, 
with whom ho had been, before the criminality 
was known to the world, on terms of intimacy, 
and whose position in the world was such that he 
might be on terms of intimacy with reputahU gentle' 
men. It is the miifortune of a man that is ap- 
proached in that way; it is not his crime, and it 
is not coLoaABLT his crime either.'* 

This rule of construction, we humbly submit, 
in connection with the question of doubt, has a 
direct and most weighty bearing upon the case 
of our client. Some indication of the mode in 
which we propose to apply it may be properly 
stated here. Now, in all the evidence, there is 
not a shadow of direct and positiye proof, which 
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eonneots Mrs. Surrati with a participation in 
this conspiracy alleged, or with any knowledge 
of it. Indeed, considering the actire part she 
is charged with taking, and the natural oom- 
municativeness of her sex, the case is most 
singularly and wonderfully barren of eren cir- 
cumstantial facts concerning her. But all there 
is, is circumstantial. Nothing is proTed against 
her, except some few detached facts and cir- 
cumstances, lying around the outer circle of 
the alleged conspiracy, and 6y no means neces- 
sarily connected with guilty intent or guilty 
knowledge. 
It becomes our duty to see: 

1. What these facts are. 

2. The character of the eyidence in support 
of them, and of the witnesses by whom they 
are said to be proven. And, 

8. Whether they are consistent with a rea- 
sonable theory by which guilt is excluded. 

We assume, of course, as a matter that does 
not require argument, that she has committed 
no crime at all, eren if these faett be proved, 
unless there is the necessary express or implied 
criminal intent^ for guilty knowledge and guilty 
intent are the constituent elements, the princi- 
ples of all crime. The intent and malice, too, 
in her case must be expreu^ for the facts proved 
against her, taken in themselves, are entirely 
and perfectly innocent, and are not such as 
give rise to a necessary implication of malice. 
This will not be denied. Thus, when one com- 
mits a violent homicide, the law will pretume 
the requisite malice; but when one only de- 
livers a message, which is an innocent act in 
itself, the guilty knowledge, malice and intent, 
that are absolutely necessary to make it crim- 
inal, must be expressly proven before any 
criminal consequences can attach to it. And, 
to quote, "Knowledge and intent, when ma- 
terial, must be shown by the prosecutor." 
Wharton t American Criminal LatVy tee. 081. The 
int«nt to do a criminal act, as defined by 
Bouvicr, implies and means a pre-conceived 
purpose and resolve, and determination to 
commit the crime alleged. To quot« again: 
"But the intent or guilty knowledge must be 
brought directly home to the defendant." H'Aor- 
ton^t American Criminal LaWy sec, 685. When an 
act, in itself indifferent^ becomes criminal, if 
done with a particular intent, then the intent 
must be proved and found." 8 GreenUa/^ sec. 
13. 

In the light of these principles, let us ex- 
amine the evidence as it affects Mrs. Surratt. 
1. What are the acts she has done? The speci- 
fication against her, in the general charge, is as 
follows : 

"And in further prosecution of the said con- 
spiracy, Mary E. Surratt did, at Washington 
city, and within the military department and 
military lines aforesaid, on or before the 6th 
day of Marcli, .\. D. 1866, and on divers other 
days and times between that day and the 20th 
day of April, A. D. 1865, receive, entertain, 
harbor and conceal, aid and assist the said John 
Wilkes Booth, David E. Herold, Lewis Payne, 
John n. Surratt, Michael O'Laughlin, George 
A. Atzerodt, Samuel Arnold, and their confed- 
erates, with knowledge of the murderous and 



traitorous conspiracy aforesaid, and with inteat 
to aid, abet and assist them in the •xeeutioa 
thereof, and in escaping f^om jaatice after thi 
murder of the said Abraham Lineoln, as afor^ 
said." 

The first striking fact proved is her aequaint- 
ance with J. AVilkes Booth — that he wma an <» 
casional visitor at her house. From the erideiH^ 
if it is to be relied on, it distinctly appaao 
that this acquaintance commenced the latUi 
part of last January, in the vicinage of thfM 
months only before the asaaMinfttion of III 
President, and, with slight intcrmptioBS, it 
was continued down to the day of the a sMw i 
nation of the President. Whether he was %xA 
invited to the house and introduced to the 
ily by Weichmann, John H. Surratt, or 
other person, the evidence does not disdoii 
When asked by the Judge Advocate '^whomdii 
he call to see," the witness, Weichmana, i^ 
sponded, **He generally called for Mr. Snrratt— 
John H. Surratt — and, in the absence of Job 
H. Surratt, he would call for Mrs. Surratt" 

Before calling the attention of the Cobb» 
sion to the next evidence of importance agatsil 
Mrs. Surratt, we desire to refresh the reooUco* 
tion of the Court as to the time and nkaaner, 
and by whom, according to the testiaiony of < 
Lloyd, the carbines were first brought to Ul 
(Lloyd's) house. 

From the official record the followiag il 
taken : 

Q. Will you state whether or noty aome in 
or six weeks before the assaaaination of tk 
President, any, or all of these men, about whtfi 
I have inquired, came to your house? 

A. They were there. 

Q. All three together? 

A. Yes; John II. Surratt, Herold and Atae- 
rodt were there together. 

Q. What did they bring to your house, lod 
what did they do there? 

A. When they drove up there, in the morn- 
ing, John H. Surratt and Atierodt came fini; 
they went from my house, and went toward T. 
B., a post-office kept about five miles bel«v 
there. They had not been gone more than half 
an hour when they returned with Herold; thct 
the three were together — Herold, Surratt ui 
Atxerodt. 

Q. What did they bring to your bouse? 

A. I saw nothing until they all three cum 
into the bar-room. I noticed one of the bof- 
gies — the one I supposed Herold was driving or 
went down in — standing at the front gate. All 
three of them, when they came into the bt^ 
room, drank, I think, and then John Somtt 
called me into the front parlor, and on the oofi 
were two carbines, with ammmunitioa. I thiik 
he told me they were carbines. 

Q. Anything beside the carbines and tn- 
munition? 

A. There was a rope 4ind also a moskcy- 
wrench. 

Q. How long a rope? 

A. I can not tell. It was in a coil — a rigll 
smart bundle — probably sixteen or twea^J^ 
feet. 

Q. Were those articles left at your houM?!^ 

A. Yes, sir; Surratt asked me to take eM^^ 
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f tkem, to oonoeal the earbines. I told bim 
^1^ was no place there to conceal them, and 
^d not wish to keep such things in the house. 
'. ^ You say that he asked you to conceal 
^<^ arUcles for him? 

^ '^ Yes, sir; he asked me to conceal them. 
^Id him there was no place to conceal them, 
^thoii oarried me into a room that 1 had 



,^ - been in, which was just immediately 
2^ tke store room, as it were in the back 
2^Uing of Ihe house. I had nerer been in 
^^ room prcTioiis to that time. He showed 
2^ *lMre I could put them, underneath the 
P^ of tbe houBe>'-4he joists of tbe second 
^»of the main building. This little unfin- 
2^ room will admit of anything between 
1^ joists. 

^Q. Were they put in that place? 
-JL They were put in there according to his 
inetioiia. 

Q. Were they ooneealed in that condition? 
'A. Tes, sir; I put them in there. I stated 
l»Coloiiel Wells through mistake, that Surratt 
pt them there ; but I put them in there myself. 
Mtttied the arms up myself. 
'^ ^ How much ammunition was there ? 
^- A. One eartridge-box. 
b^ For what purpose, and for how long, did 
■* Mk yon to keep these articles ? 
.A. f 4]|| Ytry positiTO that he said he would 
^ Cor them in a few days. He said he just 
g^M them to stay for a few days and he 
9^M sail for them. 

^^tlao appears in eTidence against Mrs. 
^'^tt, if the testimony is to be relied on, that 
rUie Tuesday preTions to the murder of the 
r^ident, the 11th of April, she met John M. 
J^d, a witness for the prosecution, at Union- 
^Vi, when the following took place : 
Motion by the Judge Adyocate: 
H. Did she say anything to you in regard 
^^ose carbines ? 

^ When she first broached the subject to 
^ I did not know what she had reference to; 
*^ she eame out plainer, and I am quite pos- 
^ she asked me about the "shooting irons." 
^ quite positiTO about that, but not alto- 
^Wr positiTO. I think she named *^ shooting 
%u," or something to call my attention to 
*me things, for I had almost forgotten about 
tir being there. I told her that they were hid 
%y iSsr back — that I was afraid the house 
NId be searched, and they were shoTod far 
fek. She told me to get them out ready; they 
eild be wanted soon. 

). Was her question to you first, whether 
fey were still there, or what was it? 
lU Really, I can not recollect the first ques- 
ii she put to me. I could not do it to saTO 
''Ufe. 

I>B the afternoon of the 14th of April, at 
Mit half-past fiTC, Lloyd again met Mrs. Sur- 
It, at SorrattSTille, at which time, according 
Mb Torsion, she met him by the wood-pile, 
»r the house, and told him to haTe those 
■oting irons ready that night, there would 
> eose parties calling for them, and that she 
»Te him something wrapped in a piece of 

^r, and asked him to get two bottles of 
kj ready also. This message to Mr. Lloyd 



is the second item of importance against Mrs. 
Surratt, and in support' of the specification 
against her. The third and last fact that makes 
against her in the minds of the Court, is the 
one narrated by Major H. W. Smith, a witness 
for the prosecution, who states that while at 
the house of Mrs. Surratt, on the night of the 
17th of April, assisting in making the arrest 
of its inmates, the prisoner, Payne, came in. 
He (Smith) stepped to the door of the purler 
and said : ** Mrs. Surratt, will you step here a 
minute?" As Mrs. Surratt came forward, he 
asked her the question, "Do you know this 
man ?" She replied, quoting the witness' lan- 
guage, " Before God, sir, I do not know this 
man, and I haTO neyer aeon him." An addi- 
tion to this is found in the testimony of the 
same witness, as he was drawn out by the 
Judge Advocate. The witness repeats the 
language of Mrs. Surratt, "Before Ood, I do 
not know this man, and ha ye never seen him, 
and did not hire him to dig a gutter for me." 
The fact of the photographs and card of the 
State arms of Virginia have ceased to be of the 
slightest importance, since the explanations 
given in evidence concerning them, and need 
not be alluded to. If there is any doubt as to 
whom they all belonged, reference to the testi- 
mony of Misses Surratt and Fitxpatrick will 
settle it. 

These three circumstances constitute the part 
played by the accused, Mary £. Surratt, in this 
great conspiracy. They are the acts she has 
done. They are all that two months of patient 
and unwearying iuTestigation, and the most 
thorough search for oTidence that was probably 
ever made, has been able to develop against 
her. The acquaintance with Booth, the mes- 
sage to Lloyd, the non-recognition of Payne, 
constitute the sum total of her receiving, enter- 
taining, harboring, and concealing, aiding, 
and assisting those named as conspirators and 
their confederates, with knowledge of the mur- 
derous and traitorous conspiracy, and with 
intent ^aid, abet, and assist them in the execu- 
tion thereof, and in escaping from justice. 
The acts she has done, in and of themselves, 
are perfectly innocent. Of themselves they con- 
stitute no crime. They are what you or I, or 
any of us might have done. She received and 
entertained Booth, the assassin, and so did a 
hundred others. She may have delivered a 
message to Lloyd — so have a hundred others. 
She might have said she did not know Payne — 
and who within the sound of my voice can say 
that they know him now ? They are ordinary 
and commonplace transactions, such as occur 
every day and to almost everybody. But as all 
the case against her must consist in the guilty 
intent that will be attempted to be connected 
with these facts, we now propose to show that 
they are not so clearly proven as to free them 
from great doubt, and, therefore, we will inquire. 

2d. How are these acts proven? Solelj/ by 
the testimony of Louis J. Weichmannand John 
M. Lloyd. Here let us state that we have no 
malice toward either of them, but if in the 
analysis of their evidence we should seem to 
be severe, it is that error and duplicity may be 
exposed, and innocence protected. 
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THE CONSPIRACY TRIAL. 



We may start out with the proposition that 1 1 next morning, when he left in the earijr trail 
body of men, bniidcd together for the consum-jfor Baltimore. About three weeks after thai 
mation of an uiiliiwful act against the GoTern- ; Payne called again. Says Weichmann, *-I 
ment, naturally would not disclose their purpose 'again went to the door, and / again usbert4 
and hold su^piciouH couRultations concerning it ! him into the parlor;" but says he hiad forgottei 



in the presence continually of an innocent 
party. In the light of this fair presumption, 
let us look at the acta of Weichmann, as dis- 
closed by hi8 own tcHtiinony. Perhaps the most 
singular and ni(toni^'hing fact that is made to 



his name, and only recollected that he had girei 
the name of Wood on the former Tisit, wbei 
one of the ladies called Payne by that name. 
He who had served supper to Payne in his owi 
room, and had npent a night with him, conld net 



appear im his omnipresence and co-action with, recollect for three weeks the common name ef 
those declared to be conspirators, and his pro-' *' Wood/' but recollects with such distinetDca 
fessed and dcclured knowledge of all their plans i and particularity scenes and incidents of muck 
and purposes. His ucquaintan^ce with John H. : greater age, and by which he it jeopardiiiai 



Surratt commenced in the fall of 18oU, at St. 
Charles College, .Maryland. In January, 18»>8, 
he renewed hi» acquaintance with him in this 
city. On the lat of November, 1864, he took 
board and l<>dgifig}< with Mrs. Surratt^ at her 
house. No. 541 H street, in this city. If this tes- 
timony be correct, lie was introduced to Booth 
on the loth day of January, 1866. At this first, 
mil first meeting, he was invited to Booth's 
room, at the National, where he drank wine and 
took eignrs at Booth's expense. After consulta- 
tion about something in an outer passage be- 
tween IkK>th and the party alleged to be with 
him by AVeichmann, they all came into the room, 
and for the iirst time business was proceeded 
with in his presence. After that he met Booth 
in Mrs. Surratt's parlor and in his own room, 
and had conversations with him. As near as 
Weichnmnn recollects, about three weeks after 
his introduction, he met the prisoner, Atxerodt, 
at Mrs. Surratt s. (How Atxerodt was received 
at the house will be referred to.) About the 
time that Booth played Pescara, in the "Apos- 
tate, " »t Ford's theater, Weichmann attended 
the theater in conipan}* with Surratt and .\t- 
zetoJt. At the thcnter the}' were joined by 
HcroM. John T. Holahan, a gentleman not 
supported of comj)licily in the great trape<ly, 
also joined the company at the theater. After 
the i»ljiy was over, Surratt, Holnhan an<l him- 
self wont as far ns the corner of Tentl^and E 
streets, when Surratt, noticing that Atzei-odt 
and Herold were not with them, fent Wtichmann 
back for them. He found them in a restaurant 



the lives of others. Payne remained that tiM 
about three days, representing himself to til 
family as a Baptist preacher; that he had ben 
in prison in Baltimore about a week, and thit 
he had taken the oath of allegiance and wh 
going to become a good loyal citiien. To Mn: 
Surratt this seemed eccentric, and she said '*\t 
was a great looking Baptist preacher/' **Tb(j 
looked upon it as odd. and laughed at it." It 
seems from WcicLmann's testimony that k 
again sliared his room with Payne, and whn 
returning from his office one day, and findtngi 
false mustache on the table in hia room, hetMk 
it and threw it into his toilet box, and afto^ 
wanl with a box of paints, in his trunk, aal 
the mustache was subsequently found in Weick> 
mann's baggage. When Payne, according t* 
Weichmann's testimony, inquired. **WheT«ii 
my mustache?' AVeichmann said nothiog, M 
"thought it rather queer that a Baptist preacbct 
should wear a mustache." He says he did loi 
want it about his room; ** thought no hoaetf 
person had any reason to wear a false mu* 
tachc," and as no **honefit pfrson''(f) shonM bl 
in possession of it, he locked it up in liis mh 
trunk. Weichmann professes throughout hii 
testimony the greatest regard and friendship 
for Mrs. Surratt und her son. Why did he not, 
on this occasion, and while his suspicion.^ were 
aroused — if hr is an honest man, whv did hf 
not go to Mrs. Surratt and communicate then 
at once ? She, an innocent and guileless wtfnian. 
not knowing what was occurring in her o*;i 
house; he, the friend, coming into pos.'^ci'.'i' n 



near by, in conversation with Booth, by whose of important facts, and not making them kiu'im 
invitation Weichmann took a drink. After that to her, the head of the househoM, but claiming 



the entire party went to Kloman's, on Seventh 
street, and had some oysters. The party there 



riotr, since this overwhelming misfortune hai 
fallen up<»n Mrs. Surratt, that, while reposicg 



separated, Surratt, Weichmann and Holahan in the very bosom of the family as a friend ind 
going home. In the month of March last the .confi<lant, he was a spy and an informer! tad 
prisoner, Payne, according to Weichmann, went that, we believe, is the l)est excuse the pjo«ec»- 
to Mrs. Surrail's house and inquired /or John H. tion is able to make for him. His account ind 
Surratt. "1 m^'self." says Weichmann, ''went explanation of this mustache would be trctied 
to open the door, and he inquire«l for Mr. Sur- with contemptuous ridicule in a civil court. 



ratt. 1 told him Mr. Surratt was not at home, 
but I would introduce him to the family, and 



But this is not all. Concede Woichnianr.'f 
account of the mustache to be true, and il it 



did introduce him to Mrs. Surratt — under the was not enough to rouse his suspicions thntall 
name of Wood." What more? By Welch- was not right, he states that, on the same •hij. 
mann's request Payne lemained in the house all he went to Surratt's room and found Vajw 



night. He had supper served to 
privacy of Weichmann's own room. 



him in the 
More than 



seated on the be«l with Surratt, playing »iik 
bowie-knives, and surroumlcd with rcTftlt- 



that. Weichmann went down into the kitchen lers an<l spurs. Miss Honora Fitipatrici 
and got thp supper and carried it up to him testifies that Weichmann was treated by Mn. 



himself, and as nearly as he recollects, it was 
about eijrht weeks previous to the assassination. 
]>:tino remained as Weichmann's guest until the 



Surratt "more like a son than a friemi.' 
Poor return for motherly care! Guiltv knowl- 
edge of and participation in crime or in wiU 
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•chemsB fur the capture ol lh« PmideDt, i 
be > good oiouae for nol making all this k 
to Kirs, ijurratt. In gpeaking of the spun 
piBloU. WcieLmaaii jtncv that there wor 
tig/tt ipurt, and two long oaij : 



ould maun and Hra. Suirall started for tbccouDtrj. 

lOwn All this oames out on his first cinniinaliua 
and in chief. The following is alio (eld in his first 
ju4t crosB-e I ami nation : Mrs. Surratt keepa t, 
.rding home 



we ask you, gentlemen of the habit of renting her roomsout, and Ihnt he waa 
Com mi S3 ion, that there ia no eridenae before upon ver; inlimnte term with Surratt ; that 
you elionliij; that Mrs. Surrnlt knew anything tbey occupied lbs same room; that when be 
•bout tlirs^.tbiDgs. It «ueinB farther on, about and Mrs. Surrult went lo SurraltBrille oti the 
the mill of Murab, that Weichmann went to Uie 14th, she took (wo packages, one of papers, tba 
HcruUou UoDse with Surmtl lo engage a room. eonteDtsof the other were not known. Thai 
He sayH be afterward learned tlmt it was Tor i persons bare been in the habit of going lo Mra. 
Payne, from Atierodl, but contradicts himaelf ISurratl's and eUying a. day or two; (hat At- 
iB the same breath by stating (hat be inquired | lerodl stopped in (be house only one nigbt; that 
aT Alaerodl if he waa going lo see Payne at the] the firit time Payne came to the liouie he waa 
Uarndon House. His iniimale knowledge of dreaaed genteelly, like a gentleman; that b* 
^orrad'a movamenls between Itichmond and I heard bolh Mrs. tSurratt and ber daughter aaj 
WaabiugiOD, fixing the datea of the tiipe with I that they did Dot Care about haiing Atierodt 

Ckl eiacticude; of Surratt's briogiug gold brought lo the houss ; and at the conclualon, in 
k; of SurratCs lenTing on Iha eiening of; swearing as to Mrs. SurratL's character, lie said 
llw 3d of April for Canada, spending bis lastiit wns exemplary and lady-like in every par- 
H hero wilh Weiehmann ; of SurratLa ticular, and apparently, aafar as becould judge, 



telling Weichmaiiu about his interyiews with 
2}nTiB and Itctijamin iu all (Ma knowledge 
•oncerning bimaclt^ and aaaociations wilh those 
pkined as conapiratore, be is do doubt truthful 
aa f&r ae his alaleuients extend, but when be 
Mntea to apply some of this kiAwledgo to others, 
h» si once shakes all faith in liia testimony 
bearing upon ihs accused. 

" Do you remember,' (be queslion was asked 
Um, "early in the month of April, of Ura. 8nr- 
ntt baTing sent for you and asking you iu<iiie 
Mr. Booth notice that she wished lo see him >" 

Wdohmann in his reply atated that aht did ; 
lb>t it was on the 2d of April, and that hv found 
Ib Mr. Booth's room John MoCullougb,Ui«uclor, 
wImii be deliTered Ihe message. One of iwa 
lUuga to which be swekre in this atiilcini'ut 
•an not be true: 1. That he met John McCul- 
longh in Booth's room, for we bare McCuHougli's 
nrom statement that at that lime he wil<< iio^ in 
tbeoily of Washiagtun, and if, when he delivered 
the message lo Bootl^ MoCullough wee In ilie 
(WMB, U eouM not faaTs been on tbe^dot .Vpril. 
"Si. Lawkknci Hall, ) 

"MoNTBUL, June S, 18eC. / 

" I amanaolor by profession, at presem fiilfill- 
|a( an engagement at Mr. Bui'hland'a ilii^alcr, l 
Ib this city. I arriyed here on the l^th'ofl 
ll*y. I performed two engagements ai Ford's ] 
theater, in Waebiogton, during the pact wi 



all tho time, from (ho Isl of Navomher 
up to the 11th of April, "doing her duties to 
tied and man." It also distinoily appears thai 
Weichmann nOTcr Imd any conversation with 
Mrs. Surralt touching any eonapiracy. One 
thing is apparent lo our minds, and it i? forced 
upon us, aa it mnsl be upon eyery reasonable 
mind, thai in order to have gained all thi* 
knowledge Weichmann must have been within 
the inner circle of (be conspiracy. He kuom 
inn much for au innocenl man, and the conclu- 
aloM ia perfectly irresislible thai if Mrs. KurraU 
had knowledge of what wai going on, and bod 
been, with others, a particept crimimt in th* 
^r<^ a L conspiracy, shs would hayeoerlainly done 
moi'c than she did or has been shown against 
her, and Weichmann would haye known it. 
Haw doea ber non -recognition of Payne, her ao- 
([^lalotance with Booth, and the deliyery of the 
uiesEioge to Lloyd, compare with the long and 
at^irlling array of facts proved against Weioh- 
nisiia out of bis own mouth? All tbe fact* 
point strongly to him as a co-conspirator. 

1^ there a word on record of conversalion ba- 
iwtL'O Booth and Mrs. SurraU? That they did 
converse logalher, wc know; but if anything 
treasonable had passed between them, would 
not the quick ears of Weiehmann have caught it, 
and would nol ha have recited it to Ibis CourtT 

Weichmau n went, on Tnenday 



"last' one closing on Saturday eyeni-g, aClb' '«r April, to gel Booth's bnggy, h. was notasked 
U.rcb. I left Washington on Sunday ev...- 1 ^? "[^.^",1^'^ *" '^" 't° '''' '"w ■ I, " ^'"''a 
- 26.h Mar^b, and hayl not been ther^ .1 iice. "-^^^ ^^^^.r^^^l^f. ° ^-'?'-'„::"f 



US. 

I ba*« no recollection of 

by the name of Weicbmai 



g any pen 

JOHN McCOLLOTIGH. 
Bworn to and subscribed before me, at t)i 



Vni ted Stales Con aula le General's 
tbia third day of June, A.D. 1866. 

" C. H. POWEHR, 
"U.S. Vice Congnl QentTsl.' 
If be can be lo mistaken about those fni 
aa7 he not be in regard In the whole Unnn 
Mod 1 It is also proved by Weichmann ihat 
^n Mrs. Surrad eUrted for the coiitilrv, 
the 14lh of April, Booth celled ; ihnl he 
^ined three or four minutes, and then Wei< 



If Mrs. Surralt sver got any money 
from Booth, she paid it back to him. It is not 
her charnoler to be in any one's debt. 

There waa no intimacy wilh Booth, as Mrs. 
Surriktl has proved, but only common aoquaint- 
snct.', and such aa would warrant only occa- 
sioiiiil calls on Iloolha part, and only iuiimacy 
would have excused Mrs. Surralt lo hersplf in 
acci?pting such a favor, hod it been made known 
to her. Moreover, Miss Surratt baa atlesteJ lo 
remarks of ber brother, which prove that inli- 
iimuy of Booth with his sister and mother were 
1101 <lesirable (o him. 



THB COHSPXBAOr TBIAL. 



tkm. Bttt| u Uiondii Um OommiMion bad ttcH 
•nffldentljr ezpoted the ehiuracter of one of ite 
ehief witnesMe in tlie Tole of grand ^oniplra- 
toTi Weiehmann fli re-oalled and farther atteete 
to the genninenesi of the fbOowing telegram: 

"Nnw Tomx, Mareh 28d, 1866^— 2b FacA. 
flMNM, &i^ HI H 9tnit: Tell John telegraph 
Bomber and atreet at onoe." 

[Signed,] «< J. BCklTH." 

What additional proof of oontldential rela- 
tione between Weiehmann and Booth oould the 
Court deiire? .If there wae a oontpiraoj 
planned and maintained among the peraons 
named in the indictment, WeidmiannmnethaTO 
had «Utr« knowledge of the aame, elie he had 
not been admitted to that degree of Jniowledge 
to which he testifteo; and in smdi ease, and in 
the alleged caie of Mrs. Sorratt's oomplicitj, 
Weiehmann eticfl hare known the same Inr eir- 
eomstanoes strong enongh to ezelnde doabt, 
and in comparison with which all present fiMts 
of accasation wonld sink into insignilleanoe. 

We proceed to the notice and retiew of the 
second chief witness of the prosecution against 
Mrs. Sorratt, John M. Ll<^d. He testifies to 
the fact of a meeting with Mrs. Sarratt at 
Vniontown on the llth of April, IMS, and to 
a oonrersation hafing occurred between Mrs. 
fiurratt and himself, in regard to which he 
states : "I am fmUpaiHve she asked me about 
Ihe Hiliooting irons;' lam quite positive about 
tnat, but not altogether poeitiTo; I ikMk she 
named shooting irons, or something to call mj 
attention to those things, for I had almost for- 
gotten about their being there." Q. ^ Was her 
question to you first, whether they were there, 
or what was it?" A. " Really, I can not recol- 
lect the first question she put to me— I ooidd 
not do it to saye my life." The question was 
asked lioyd, "During this conTersation, was 
the word carbine mentioned ?" He answered, 
"No." "She finally came out, but can not be 
determined about it — that she said shooting 
irons — asked me in relation to them." The 
question was then asked : " Can you swear, on 
your oath, that Mrs. Surratt mentioned the 
words ^shooting irons' to tou at all 7" A. " I 
am very positiye she did." Q. " Are you cer- 
tain f" A. "I am Tery positlTo that she named 
shooting irons on both occasions. Not so pos- 
itive as to the first as I am about the last." 

Here comes in the plea of " reasonable doubt." 
If the witness himself is not absolutely posi- 
tive as to what occurred, and as to the conver- 
sation that took place, how can the jury assume 
to act upon it as they would upon a matter 
personally concerning themselves? 

On this occasion of Mrs. Surratt*s visit to 
Uniontown, three days before the assassination, 
where she met Lloyd, and where this eonver- 
sation occurred between them, at a time when 
Lloyd was, by presumption, sober and not in- 
toxicated, he declares definitely before the Com- 
mission that he is unable to recollect the con- 
versation, nor parts of it, with distinctness. 
But on the 14th of April, and at a time when, 
as testified by bis sister-in-law, he was more 
than ordinarily affected by intoxicating drink 
—and Capt. Gwynn, James Lusby, Knott, bar- 



keepar, and othsni comlMmla tte ■ j 

as to his abaofaito inebria U # » h a ntteiu Hil 





he positiTely romsmben that Mn, Oaiiatft 
to him: "Mr. Uoyd, I want joa to Imva 
shooting irons ready." '^ThU pcnoBi wnM 
call Ibr them." "That was tba Isntnafs di 
made use ot and she gareaM lUa atasr tili| 
io give to whoever callsd." •« v 

fi& connection with the Itotthsii UoyA 
not swear positivdy that Mnu Bmntt 
tioned " shooting irons" to his at U: ' 
bear in mind the fsei that WtlUkmrnrnm ml 
the bfkggy on the same seat wHh Mn. 
and he swears he heard —thing 
ing irons." Wonld not the quiek 
mann have heard the resuurk hadU 

The gentlemen of the Commiaaiim wflfl 
rscolleSb that these Btatsawnti 
by a man addicted to exeeasiTe van of 
eating liquors; that hawasovm 
drank at the time reftvred to; thoi hohoii 
nntarily complicated himself in tlw 
ment of the arms by J. H. Sonmtt 
friends; that he was in a state of nwrnilli* 
ror when arrested, and when ftnood to 
that Ibr two days he maintaimsd 4milmk of 
knowledge that Booth and Horoid 1m4 bii»4| 
his house; and tftat at last, and In tho ooaib 
tion referred to, he was coersed hj thnotoli 
confess, and in a weak and finm—n ofM Is 
exculpate hisBself by the aecnaatkm of 
he proceeded to piaoe blame upon Mm 
by statements of conversation alraodj 
Notwithstanding his utter denial of all 
edge of Booth and Hexold hnvl^ ooUod aiJii 
house, it afterward appears, hf Ua 
mony, that immediately Bsrold 
him (lioyd) "for God's sake, mnko haato 
get those things," he eomprehended 
"things" were indicated, without definitioa, 
brought forth both carbines and whisky. Bl 
testifies that J. H. Surratt had told him.whsB 
depositing the weapons in concealment in Mi 
house, that they would soon be called ibr, bal 
did not instruct him, it seems, by whom tkn 
would be demanded. fc-. 

All facts connecting Lloyd with the ease, tsai t^ 
to bis implication and guilt, and to prove tbsi !|. 
he adopted the dernier retort of guilt — aecuia* i;, 
tion and inculpation of another. In case Va^ ^ 
were innocent and Mrs. Surratt the guilty ss^ ^ 
a^jutrix and messenger of the oonspirator^ [^ 
Lloyd would have been able to cite so waA i-^ 
more open and significant remarks and acts if ^ 
Mrs. Surratt that he would not have 1ms " 
obliged to recall, in all perversion and wes^ 
ncss of uncertainty, so common nnd nnmsi" 
ing deeds and speech as his testimony inoludia 

It is upon these considerations that we hi 
ourselves safe and reasonable in the positiflS 
that there are facts and oircumstanoes, bstk 
external and internal, connected with the MS* 
timony of Weiehmann and Lloyd, which, V 
they do not destroy, do certainly greatly shski 
their credibility, and whioh, under the nb 
that will give Mrs. Surratt the benefit of il 
reasonable doubts, seem to forbid thst shi 
should be convict^ upon the unsu|^>orted e4 
dence of these two witnesses. But even adsii^ 
ting the facts to be proven as above recile^lli^ 
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remnins to be seen where is the guilt j knowl- 
edge of the contemplated assassination ; and 
this brings us to the inquiry whether these 
fiiets are not explainable so as to exclude guilt. 
From one of the most respected of legal au- 
tliorities the following is taken: ** Whenever, 
therefore, the evidence leaves it indifferent 
which of several hypotheses is true, or merely 
establishes some finite probability in favor of 
one hypothesis rather than another, such evi- 
dence can not amount to proof. The maxim of 
the law is that it is better that ninety-nine of- 
fenders should escape than that one innocent 
in should be condemned." SUtrkie on Evidence. 
The acts of Mrs. Surratt must have been ac- 
ipanied with a criminal intent in order to 
them criminal. If any one supposes 
that such intent existed, the supposition comes 
. alone firom inference. If disloyal acts and 
r oonstant disloyal practices; if overt and open 
; action against the Government on her part had 
\ Wen shown down to the day of the murder of 
Che President) it would do something toward 
•itablishing the inference of criminal intent 
On the other hand, just the reverse is shown. 
The remarks here of the learned and honorable 
Judge Advocate are peculiarly appropriate to 
this branch .of the discussion, and, with his 
. snthority, we waive all others : 

''If the Court please, I will make a single 
I lemark. I think the testimony iti this case has 
; fiwed, what I believe history suflSciently at- 
f tests, how kindred to eaeh other are the crimes 
I if treason against a nation and the assassina- 
t Ibn of its Chief Magistrate. I think of those 
irbnes, the one seems to be, if not the neces- 
) Itry eonsequence, certainly a logical sequence 
' lirom the other. The murder of the President 
if the United States, as alleged and shown, 
Wms pre-eminently a political assassination. 
Dialoyalty to the Oovemment was its sole, its 
ftnly inspiration. When, therefore, we shall 
•hovr, on the part of the accused, acts of in- 
tense disloyalty, bearing arms in the field 
a^inst that Qovernment, we show, with him, 
the presence of an ammua toward the Govern- 
Ikient which relieves this accusation of much, 
\t not all, of its improbability. And this 
^urse of proof is constantly resorted to in 
criminal courts. I do not regard it as in the 
ili^htest degree a departure fh)m the usages 
MT the profession in the administration of pub- 
is justice. The purpose is to show that the 
>rifloner, in his mind and course of life, was 
Mrepared for the commission of this crime; that 
lie tendencies of his life, as evidenced by open 
ind overt acts, lead and point to this crime, if 
lot AS a necessary, certainly as a most proba- 
lle result, and it is with that view, and that 
mly, that the testimony is offered." 

Is there anything in Mrs. Surratt's mind and 
lourse of life to show that she was prepared 
!br the commission of this crime? The busi- 
leee transacted by Mrs. Surrntt at Surrattsvillc, 
in the 14th, clearly discloses her only purpose 
in making the visit. Calvert's letters, the 
Mtckage of papers relating to the estate, the 
Easiness with Nothe, would be sufficiently clear 
to most minds, when added to the fact that the 
»ther unknown package had been handed to 



Mrs. OffUtt; that, while at Surrattsvillc, she 
made no inquiry for, or allusion to, Mr. Lloyd, 
and was ready to return to Washington when 
Lloyd drove up to the house. Does not this 
open wide the door for the admission of the plea 
of "reasonable doubt?" Had she really been 
engaged in assisting in the great crime, which 
makes an epoch in our country's history, her 
only object and most anxious wish would have 
been to see Lloyd. It was no ruse to transact 
important busiuess there to cover up what the 
uncharitable would call the real business. Cal- 
vert's letter was received by her on the fore- 
noon of the 14th, and long before she saw 
Booth that day, or even before Booth knew that 
the President would be at the theater that 
night, Mrs. Surratt had disclosed her intention 
to go to Surrattsvillc, and had she been one 
moment earlier in her start, she would not have 
seen Booth at all. All these things furnish 
powerful presumptions in favor of the theory 
that, if she delivered the message at all, it was 
done innocently. 

In regard to the non-recognition of Payne, 
the third fact adduced by the prosecution 
against Mrs. Surratt., we incline to the opinion 
that, to all minds not fore-judging, the testi- 
mony of Miss A. £. Surratt, and various friends 
and servants of Mrs. Surratt, relative to phys- 
ical causes, might fiilly explain and account 
for such ocular remissness and failure. In 
times and on occasions of casual meeting of 
intimate acquaintances on the street, and of 
common need for domestic uses, the eyesight 
of Mrs. Surratt had proved treacherous and 
failing. How much more liable to fail her was 
her imperfect vision on an occasion of excite- 
ment and anxiety, like the night of her arrest 
and the disturbance of her household by mili- 
tary officers, and when the person with whom 
she was confronted was transfigured by a dis- 
guise which varied fh>m the one in which she 
had previously met him, with all the wide dif- 
ference between a Baptist parson and an earth- 
soiled, uncouthly dressed digger of gutters? 
Anna £. Surratt, Emma Offutt, Elisa Holahan, 
Honora Fitxpatrick, Anna Ward, and a servant, 
attest all to the visual incapacity of Mrs. Sur- 
ratt, and the annoyance she experienced there- 
from, in passing friends without recognition in 
the daytime, and from inability to sew or read 
even on a dark day, as well as at night. The 
priests of her church, and gentlemen who have 
been friendly and neighborhood acquaintances 
of Mrs. Surratt for many years, bear witness 
to her untarnished name and discreet and 
Christian character, and absence of all impu- 
tation of disloyalty, to her character for patri- 
otism. Friends and servants attest to her vol- 
untary and gratuitous beneficence to our soldiers 
stationed near her; and, "in charges for liigh 
treason, it is pertinent to inquire into the hu- 
manity of the prisoner toward those represent^ 
ing the Government" is the maxim of the law; 
and, in addition, we invite your attention to 
the singular fact that of the two officers who 
bore testimony in this matter, one asserts that 
the hall, wherein Payne sat, was illuminated 
by a full head of gas; the other that the gas- 
light was purposely dimmed. The uncertainty of 
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the witness, who gare teetimonj relatiye to the 
coat of Puy uc, may also be recalled to your notice. 

Should not this Taluable testimony of loyal 
and moral character shield a woman from ready 
belief, on the part of judges who judge her 
worthiness in every way, that within the few, 
few moments in which Booth detained Mrs. 
8urratt from her carriage, already waiting, 
when he approached and entered the house, 
she became so converted to diabolical evil as to 
hail with ready assistance his terrible plot, 
which must have been framed (if it were com- 
plete in his intent at that hour, half-past two 
o'clock), since the hour of eleven that day? 

If any part of Lloyd's statements is true, 
and Mrs. Surratt did verily bear to his or Mrs. 
Offutt's hands the field-glass, enveloped in 
paper, by the evidence itself, we may believe 
■he knew not the nature of the contents of the 
package; and, had she known, what evil could 
she, or any other, huve attached to a commis- 
sion of so common a nature? No evidence of 
individual or personal intimacy with Booth has 
been adduced against Mrs. Surratt; no long 
and apparently confidential interviews; no in- 
dications of a private comprehension mutual 
between them; only the natural, and not fre- 
quent, custom on the part of Booth — as any 
other associate of her son might and doubtless 
did do — of inquiring through the mother, whom 
he would request to see, of the son who, he 
would learn, was absent from home. No one 
has been found who could declare any appear- 
ance of the nursing or mysteriously discussing 
of anything like conspiracy within the walls 
of Mrs. Surratt's house. £ven if the son of 
Mrs. Surratt, from the significancies of asso- 
ciations, is to l)e classed with the conspirators, 
if 8uoh boil V existed, it is monstrous to suppose 
that the son would weave a net of circuriistan- 
cial ovidenccs around the dwelling of his 
wid«)wed mother, were ho never so reckless and 
sin-determined; and that they (the mother and 
the .son) joined hands in such dreadful pact, is 
more monstrous still to be thought. 

A mot Iter and son associate in crime! and 
such a crime as this half of the civilized world 
never saw nnitched, in all its dreadful bearings ! 
Our judgments can have hardly recovered their 
unprejudiced poise since the shock of the late 
horrors, if we can contemplate with credulity 
such a picture, conjured by the unjust spirits 
of indiscriminate accusation and revenge. A 
crime which, in its public magnitude, a(lded to 
its private misery, would have driven even the 
Atis-hanntcd heart of a Medici, a liorgia, or a 
Madame Itocarme to wild confession before its 
accomplishment, and daunted even Mat soul, of 
all the recorded world the most eager for nov- 
elty in liceuHe, and most unshrinking in sin — 
the indurated soul of Christina of Sweden ; 
such a crime as profoundest plotters within 
padded walls would scarcely dare whisper; 
the words forming the expression of which, 
spoken aloud in the upper air, would convert 
all listening boughs to aspens, and all glad 
sounds of nature to shuddering wails. And 
this made known, even surmised, to a woman I 
a mater Jamiliaa, the good genius, the ^^placens 
9txor ■' of a home where children had gathered all 



the influences of purity and the reminifloeaMi 
of innocence, where RxLioioir watched, and thi 
Church was Mimutek and Teacbjer. 

Who— were circumstantial evidence stroig 
and conclusive, such as only time and the iknv 
weaving fates could elucidate and deny — wk$ 
will believe, when the mists of unccrtaiatj 
which cloud the present shall have dissolveii^ 
that a woman born and bred in respect abiUt| 
and competence— a Christian mother, and • 
citizen who never offended the luws of civil 
propriety ; whose unfailing attention to thi 
most sacred duties of life has wou for her tin 
name of ** a proper Christian man on;" whoM 
heart was ever warmed by charity; whoti 
door unbarred to the po5r, and whoso Penatci 
had never cause to veil their faces ; — who will 
believe that she could so suddenly and m 
fully have learned the intricate arts U 
sin? A daughter of the South, her life ano* 
ciations confirming her natal predilections, her 
individual preferences inclined, without logit 
or question, to the Southern people, but withai 
consciousness nor intent of ditlcyalty to bcr 
Owemmentf and causing no exclusion tVom bcr 
friendship and active favors of the people flf 
the loyal North, nor repugnance in the d» 
tribution among our Union soldiery of all 
needed comforts within her command, and ei 
all occasions. 

A strong but guileless-liearted woman, hm 
maternal solicitude would have been the fint 
denouncer, even abrupt betrayer, of a plottd 
crime in which one companion of her son conkl 
have been implicated, had cognisance of sick 
reached her. Her days would have IfCen a^ 
onixed and her nights sleepless, till she migit 
have exposed and counteracted that spirit sf 
defiant Jiute which watched its moment of Tin* 
tngo to wreak an immortal wrong — till she 
might have Hcmght the intercession and abso* 
hition of the Church, her refuge, in behalf of 
those she loved. The brains, which were bold, 
and crafty, and couchant enough t^) dare tkl 
worlds opprobrium in the conccj.tion of » 
scheme which held as naught the lives of men 
in highest place."*, never imparted it to the in- 
telligence, nor sought the aid nor .sympathy of 
any living woman, who had not, like Ladj 
Macbeth, "unsexed herself" — not though slic 
were wise and discreet as Maria Theresa or 
the Castilian Isabella. This woman knew it 
not. This woman, who, ou the morning pie* 
ceding that blackest day in our countrj'i 
auuals, knelt in the performance of her 
most sincere and sacred duty at the coi* 
fessional, and received the mystic rite of 
the Eucharist, knew it not. Not only woahl 
she have rejected it with horror, but such 
proposition, presented by the guest who hid 
sat at her hearth as the friend and convive of 
her son, upon whose arm and integrity her 
widowed womanhood relied for solace and pro- 
tection, would have n r>ed her maternal wits to 
some sure cunning which would have contrv 
vened the crime and sheltered her son from the 
evil inilueuces and miserable i-esults of such 
companionship. 

The mothers of Charles the IX ond of N«t 
could harbor, underneath their terrible smiley 
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ikemes for the Tiolent and unshriven deaths, 
r the moral yitiation and decadence which 
oulil painfully and gradually remoTe liyes 
yrung from their awti, were they obstacles to 
leir demoniac ambition. But fAey wrought 
leir awful romances of crime in lands where 
le sun of supreme ciyilization, through a gor- 
Dous eyening of Syberitish luxury, was sinking, 
Ith red tents of revolution, into the night of 
aarcUy and national caducity. In our own 
oung nation, strong in its morality, energy, 
r«edoQi, and simplicity, assassination can never 
indigenous. Even among the desperadoes 
nd imported Isxxaroni of our largest cities, it is 
»mparatiyely an infrequent cause of fear. 

The daughters of women to whom, in their 
et (^reseryed abodes, the noble mothers who 
domed the days of our early independence 
re yiyidly remembered realities and not 
■tinting shades — the descendants of earnest 
Mkers for liberty, ciyil and religious, of rare 
aces, grown great in heroic endurance, in 
«irity which comes of trial borne, and in hope 
orn of conscious right, whom the wheels of' 
*ortane sent hither to transmit such yirtues — 
be descendants of theu ha ye no heart, no ear 
»r the diabolisms born in hot-beds of tyranny 
•nd intolerance. No descendant of these, no 
roman of this temperate land could have seen, 
nueh less joined^ her son, descending the san- 
^nary and irrepassable paths of treason and 
■arder, to ignominious death, or an expatriated 
ind attainted life, worse than the punishing 
f heel and bloody pool of the poets' hell. 

In our country, where reason and moderation 
e easily quench the fires of insane hate, and 
rhere ** La Vendetta " is so easily oyereome by 
lie sublime grace of forgiyeness, no woman 
M>ald haye been found so desperate as to sacri- 
Ice all spiritual, temporal, and social good, 
elf, offspring, fame, honor, and all the desiderata 
)f life, and time, and immortality, to the com- 
aission, or eyen countenance, of such a deed 
»f horror as we have been compelled to oon- 
emp'ate the two past months. 

In a Christian land, where all records and 
•esalts of the world's intellectual, civil and 
■oral adyancement mold the human heart and 
lind to highest impulses, the theory of old Hel- 
etins is more probable than desirable. 

The natures of all born in equal station are 
lot so widely varied as to present extremes of 
iee and goodness, but by the effects of rarest 
nd severest experience. Beautiful fairies and 
srrible gnomes do not stand by each infant's 
rmdle, sowing the nascent mind with tenderest 
irmees or vilest errors. The slow attrition of 
ieions associations and law-defying indul- 
^nces, or the sudden impetus of some terribly 
sultipUed and social disaster, must have worn 
waj the susceptibility of conscience and self 
■■peet, or dashed the mind from the hight of 
liese down to the deeps of despair and reckless- 
ie0S, before one of crdmarjf life could take eoun- 
el with violence and crime. In no such man- 
ler vras the life of our client marked. It was 
he parallel of nearly all the competent masses; 
nrroanded by the scenes of her earliest recol- 
■etions, independent in her condition, she was 
with the munduM of her daily pursuits, 



and the maintenance of her own and children's 
statue in society and her church. 

Remember y<mr wives, mothers, sisters and 
gentle friends, whose graces, purity and careful 
affection ornament and cherish and strengthen 
your lives. Not widely different from their 
natures and spheres have been the nature and 
sphere of the woman who sits in the prisoner's 
dock to-day, mourning with the heart of Alces- 
tis her children and her lot ; by whose desolated 
hearthstone a solitary daughter wastes her un- 
comforted life away in tears and prayers and 
vigils for the dawn of hope; and this wretchedness 
and unpitied despair have closed like a shadow 
around one of earth's common pictures of do- 
mestic peace and social comfort, by the one sole 
cause — suspicion fastened and fed upon the facts 
of acquaintance and mere fortuitous intercourse 
with that man in whose name so many miseries 
gather, the assassinator of the President. 

Since the days when Christian tuition first 
elevated womanhood to her present free, refined 
and refining position, man's power and honor- 
ing regard have been the palladium of her sex. 

Let no stain of injustice, eager for a sacrifice 
to revenge, rest upon the reputation of the men 
of our country and time. 

This woman, who, widowed of her natural 
protectors; who, in helplessness and painfully 
severe imprisonment, in sickness and in grief 
ineffable, sues for jusfic^ and mercy from your 
hands, may leave a legacy of blessings, sweet 
as fruition-hastening showers, for those you 
love and care for, in return for the happiness 
of fame and home restored, though life be ab- 
brevidted and darkened through this world by 
the miseries of this unmerited and woeful trial. 
But long and chilling is the shade which just 
retribution, slow creeping on with its ^^pede 
elaudo" casts around the fate of him whose 
heart is merciless to his fellows bowed low in 
misfortune and exigence. 

Let all the fair womanhood of our land hail 
you with a psdon of joy that you have restored 
to her sex, in all its ranks, the ssgis of impreg- 
nable legal justice which circumvaliates and 
sanctifies the threshhold of home and the pri- 
vacy of home life against the rude irruptions 
of arbitrary and perhaps malice-born suspicion, 
with its fearful attendants of arrest and incar- 
ceration, which in this case have been sufficient 
to induce sickness of soul and body. 

Let not this first State tribunal in our coun- 
try's history, which involves a woman's name, 
be blaxoned before the world with the harsh 
tints of intolerance, which permits injustice. 
But as the benignant heart and kindly judging 
mind of the world-lamented victim of a crime 
which wound, in its ramifications of woe, around 
so many fates, would himself have counseled 
you, let the heralds of Peace and Charity, with 
their wool-bound staves, follow the fasces and 
axes of Judgment and Law, and without the 
sacrifice of any innocent Iphigenia, let the ship 
of State lanch with dignity of unstained sails 
into the unruffled sea of Union and Prosperity. 

MART E. SURKATT. 
Bjr FUKDEKICK A. AIKEN, ol Cuuuaul. 
IIEVKUDY JOHNSON, 
JOHN W. CLAM PITT, AnocUte Counsel 
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May UpUau the Oourt: 

The prisoner, George A. Atxerodt| is charged 
with the following specification : ** And in 
fiirther prosecution of said conspiracy, and its 
traitorous and murderous designs, the said 
George A. Atzerodt did, on the night of the 14th 
of April, A. D. 1865, and about the same hour 
of the night aforesaid, within the military de- 
partment and military lines aforesaid, lie in 
wait for Andrew Johnson, then Vice-President 
of the United States aforesaid, with the intent, 
unlawfully and maliciously, to kill and murder 
him, the said Andrew Johnson." In support 
of tliis specification the prosecution has sub- 
mitted the following testimony : The testimony 
of Weichmann and Miss Surratt, that he was 
frequently seen in company with Booth at the 
house of Mrs. Surratt. The testimony of 
Greeuawalt, that Atzerodt had interviews with 
Booth at the Kimmell House, and that the pris- 
oner once said, the 1st of April, ^'GreenawaU, 
I am pretty near broke, though I haye friends 
enough to give me as much money as will keep 
mc all my life. I am going away one of these 
days, but I will return with as much money as 
will keep me all my lifetime." The testimony 
of Marcus P. Norton, that he overheard him in 
conversation with Booth, in which it was said, 
about the evening of the 8d of March, that, 
*'If the matter succeeded as well with Johnson 
as it did with old Buchanan, the party would be 
terribly sold ; '' and, also, that '* The character 
of the witnesses would be such that nothing 
could bo proved by them." The testimony of 
Col. Nevins, that he was asked by the prisoner, 
between four and five of the afternoon of the 
12th of April, at the Kirk wood House, to point 
out Mr. Johnson while at dinner. The testi- 
mony of John Fletcher, that on or about April 
8d, the prisoner owned a horse and saddle, 
which he afterward said was sold in Montgom- 
ery county, and which was afterward found 
near Camp Barry Hospital, on the night of the 
14th of April. The testimony of Fletcher, also, 
that on the evening of the 14th, the prisoner 
got a dark bay mare at Naylor's (which he had 
brought there in the morning), rode her away 
at half-past six, brought her back at eighty re- 
turned again at ton, ordered his mare, took a 
drink; said, *'If this thing happens to-night, 
you will hear of a present;" and of the mare, 
♦' She is good on a retreat ; " that he then rode 
to the Kirk wood House, came out again, went 
300 



along D street, and turned up Tenth itrest 
The testimony of Thomas L. Gardner, that thi 
same dark bay one-eyed horse found near Caof 
Barry, was sold by his uncle, George Gardnei^ 
to Wilkes Booth. Testimony of John L. TolTci, 
that the same horse was found at tweWe and •• 
half A. M., Saturday, the 16th of April, near 
Camp Barry, about three-quarters of a luk 
east of the Capitol. The testimony of Waah> 
ington Briscoe, that on the erening of the Mt^ 
between twelve and half-past twelTO, the prnh 
oner got into the cars near the NaTy jTard, aai 
asked him three times to let him sleep in 111 
store ; that he was refused, and said he wai 
going to the Kimmell House. The testimoig 
of Greenawalt, again, that he oame to the EJ» 
mcU House at two P. M., and in company with ft 
man by the name of Thomas, and -heaitatcd tt 
register his name, and went away in theaoiB" 
ing, about five, without paying his bllL Teeti* 
mony of Lieutenant Keim, that he slept in tit 
same room with Atzerodt that night at III 
Kimmell House, and when Keim spoke of tfai 
assassination, he said " it was an awful affair," 
and that on the Sunday before he saw a knife 
in his possession — ''a large bowie-knife in i 
sheath" — and that A txerodt remarked, ''Ifost 
fails, I want the other." Testimony of Wb. 
Clendenin, that he found a knife similar to the 
one seen by Keim, in F street, between Eighdi 
and Ninth Streets, opposite the Patent Office, it 
six o'clock of the morning after the assassias- 
tion. Testimony of Robert Jones and John Lee, 
that Atzerodt took a room at the Kirk wood 
House, No. 12G, and that in it, on the morning 
of the 15th, were found a coat containing i 
loaded pistol and a bowie-knife, and a handk 
kerchief marked with the name of J. Wilkei 
Booth. Testimony of Provost Marshal McPhail, 
that Atzerodt confessed he threw his knilt 
away near the Herndon House ; that he pawned 
his pistol at Caldwell's store, at Georgetown, 
and borrowed ten dollars, and that the cost 
and arms at the Kirkwood House belonged M 
Herold. Testimony of Sergeant Gemmill, that 
he arrested Atzerodt near Germantown, sad 
that he denied having left Washington i«> 
cently, or having had anything to do with tlK 
assassination. Testimony of He^ckiah Meti, 
that on the Sunday following the assassinatioa 
Atzerodt said at his house, '' If the man bad 
followed Gen. Grant that was to have followed 
him, he would have been killed." To negstiYi 
this specification the defense has submitted tbi 
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rollowing testimony : The testimony of Som- 
erset Loaman, that the prisoner said at the 
house of Mr. Meti, when asked whether Gen. 
Qrant was killed, " No, I do not suppose he 
was. If he was killed, he would haye heen 
killed probably by a man that got on the same 
<rain of cars that he did," andthatheneTor (ised 
:he language imputed to him by Mr. Meti ; 
that he was confused, but that the daughter of 
Mr. Metx, to whom he was paying his ad- 
Iresscs, was showing him the cold shoulder on 
iuftt day. The same confirmed by James E. 
Lea man. The testimony of James Keleher, pro- 
prietor of a liTery stable, corner of Eighth 
md £ streets, that Atzerodt hired a dark bay 
nare from his stable at half-past two o'clock 
%n the afternoon of the 14th, wrote his name 
in a large hand, did not hesitate to pnt down 
Ids name, willingly gave references, told him 
be lired in Port Tobacco, and was a coachma- 
tmr by trade, and gave the names of John Cook 
%nd Stanley Higgins as references. Testimony 
yf Bamnel Smith, that the bay mare was re- 
tnmed about eleyen o'clock on the erening of 
the 14th, rery much in the same condition as 
when she went out : no foam on her. Samuel 
McAllister, that the prisoner rode up to the 
Klmmell House about ten o'clock on the eren- 
KnK of the 14th, and called to the black boy to 
hold his mare. Samuel McAllister further re- 
BOgnlxes the knife found opposite the Herndon 
Sonse, and the new reToWer pawned at Cald- 
irell*!, as haying been in the possession of Atxe- 
rodt, bat does not recognise the coat found at 
the Kirk wood House, in Atierodt's room, nor 
ftny of its contents. Proyost Marshal McPhairs 
testimony, to show the coat and arms belonged 
to Herold. The testimony of Mrs. Naylor, to 
ihow that the handkerchief in the pocket of the 
Xiat in Atierodt's room was marked with the 
same of Herold's sister. The testimony of 
Sartman Richter, that the prisoner came to his 
iumfe in Montgomery county, Maryland, made 
ID effort to escape, worked in the garden, and 
rent about among the neighbors. Testimony 
if Somerset Leaman, that he is of respectable 
rkmily, and risited the most respectable fami- 
lea in Montgomery county. Of Samuel Mc- 
HUister, again, that he was generally consid- 
»red a coward. Of Washington Briscoe, that 
ke was a noted coward. Of Lewis C. Haw- 
dna, that he is a notorious coward. Of 
lenry Brtwner, that he is a well-known cow- 
brd. Testimony of GoTemor Farwell, that he 
nme to the President's room, at the Kirkwood, 
mmediately after the assassination ; could haye 
leen anybody lying in wait, but saw no one ; 
■emained there half an hour, but no one at- 
vmpted to enter by yiolence. Testimony of 
Pf ilusm A. Browning, priyate secretary to Mr. 
fohnson, that the vice-President was in his 
•0001 from fiye fbr the balance of the eyening. 
^Mitimony of Matthew J. Pope, that Atxerodt 
raa, on the 12th, about noon, at his stable, try- 
ng to sell a horse, and remained there nntil he 
rent off with John Barr. Testimony of John 
Barr, that he met Atxerodt on that day ; knows 
[t was on the 12th, beeanse the same day, by 
Ids memorandnm, he made two spring blocks. 
feetimony ot Henry Brawner and Lewis C. 



Hawkins, to show that, on the 8d of March he 
was at Port Tobacco. Testimony of Judge Olin 
and Henry Bunlen, that they do not belieye 
Marcus P. Norton on oath. 

Now, the prisoner submits that the testimony 
adduced by the prosecution fails utterly to sup- 
port the specification, but corroborates his own 
statement in eyery particular. First, the spe- 
cification charges him with "lying in wait*' for 
Andrew Johnson, the Vice-President of the 
United States, "within the military depart- 
ment and military lines aforesaid." The eyi- 
dence on this point of "lying in wait" is alto- 
gether circumstantial. Colonel Neyins says he 
inquired for President Johnson on the after- 
noon of the 12th, between four and fiye. This 
decrepit gentleman, sixty years of age, ac- 
knowledges that he neyer saw the prisoner af- 
ter that hntil the day he gaye his testimony, 
about six weeks afterward, although he saw him 
but for a minute at the time of the conyersa- 
tion, and describes him as looking exactly as he 
did then. Now, all the other witnesses say that 
Atzerodt is much thinner; all of them, eyen 
his most intimate fHends, haye had difficulty in 
recognizing him, and yet this peremptory old 
gentleman, with failing eyesight, says he looks 
just the same, although he saw him but for a 
moment, and then not again for nix weeks. 
The testimony of this witness, besides the nat- 
ural anxiety of a Goyemment officer to serye 
his Goyemment, and of an old one to retrench 
his waning impoHance, is incredible on the 
face of it ; but if it were not, it is absolutely 
contradicted, beyond a doubt, by the witnesses 
for the defense. Matthew Pope, a liyery-stable 
keeper, near the Nayy Yard, says a man came 
to his stable and tried to sell him a horse on 
the noon of the same day in April. He can not 
recognize the prisoner, neither can he giye the 
date, only he knows that he left his umbrellOy 
and that he went off with John Barr^ and was 
there between four and fiye. John Barr, being 
called, yory well remembers that the person 
who left his umbrella, and who rode off fVom 
Pope's stable, was Atzerodt, who went home 
with him to supper; and he knows it was the 
day that he made two spring blocks for San- 
derson & Miller, and he sees by reference to 
his book that it was the 12th of April. 

The testimony of Col. Nevins must, therefore, 
fall to the ground; and while it is conceded 
that some one out of the multitude at the Kirk- 
wood may haye asked the Colonel this common 
question, it is certain that this man was not 
Atzerodt, for at the giyen hour and day he was 
a mile from the house. The second point 
brought in support of this specification is the 
declaration of Marcus P. Norton, a lawyer, from 
Troy, New York, to the effect that he saw Atze- 
rodt in company with Booth, he thinks, on the 
eyening of the 8d of March, at the National, 
and heard it said that, "If the matter succeeded 
as well with Johnson as it did with old Bu- 
chanan, the party would be terribly sold;" also 
the words, "The character of the witnesses 
would be such that nothing could be proved by 
them." Now, the prisoner says that this testi- 
mony is a deUberate falsehood. To prore that 
on the 2d and 8d days of March he was not in 
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Waihiagtoii, h» brought Heniy Brmwner, pr^ 
prietor of the Bra w nor HoosOi at Port Tobaoco^ 
who aays he knows that about that timo he wat 
at home; and LewU P. Hawkins oonirms the 
decUratlon. Neither of these two is absolnftely 
oertain of the date, for in oountry towns people 
oaa seldom proTO their ozaet whoreaboats on a 
giTen da J three months baek. This alone would 
DO snfiBoiettt to throw doubt on the statements 
of Norton. But there is other OTidenoe that he 
was deliberatelj making testimony. He says 
that on the same day he saw Dr. Ilndd asking 
Ibr Booth. Br. Mudd has shown that on that 
day he was not at the National Hotel, nor in 
Washington eity . This ingenious fbbrioator of 
tostimony (in whose mind the bad oharaoter of 
himself as witness seems to dominate, and who, 
therefore, appears to put Us own thoughts into 
the mouths of others), ehose the 8d of March, 
the day before the inauguration, to give hi« 
story the probability whiu arises flnom oonneot- 
Ing oonvorsation with a given plaoe. He ap- 
pears, before he wove this fine periury, to hare 
oadtted reading the testimony of GonoTor, who 
says the name of Andrew Johnson was not 
joined in the plot until after the inauguration, 
and that at that time the name of llr. Hamlin 
was on the list; and so he perpetrated an egre- 
gious blunder. And ho seems to hsTo forgot^ 
tan how strange it would seem, if^ after haying 
heard these things at the Tory time^ eight years 
ago, when a plot was snspeoted io poison Mr. 
Buchanan, he should neither hare suspcoted 
Bor informed of such a plot, nor how ourious 
an instance of memory that he should remem- 
ber words exactly for three months, and flMcs, 
although he is short-sighted, and yet remembers 
BO others. As we might conclude f)rom internal 
evideDce, the man is a. notable false witness. 
It is in evidGDce that he takes patent cases, 
and, if he can not win by argument, he takes 
the witness-box and swears them through. Mr. 
Henry Burden, an old, wealthy and honorable 
gentleman, swears he would not belieye him 
under oath, and that his reputation for yeracity 
is yery bad. Justice Abraham B. Olin, of the 
Supreme Court of this District, formerly mem- 
ber of Congress from Troy, swears he has never 
had any difference with Morton, but his reputa- 
tion for yeracity is sufficiently bad, and he 
would not belieye him under oath. It is true 
they haye brought here three witnesses to 
bolster up this false character. One neyer 
knew him at all at Troy. The other knew him 
at Troy, bat is a client who has the yery case 
pending in which Norton's testimony was at- 
tempted to be impeached. It is not likely, 
then, that be would swear away the character 
of his own witness. The third, Horatio King, 
knew him only in business relations at Wash- 
ington city. 

The internal eyidenoe of Norton's testimony, 
its falsity in the matter of Dr. Bf udd, its proven 
falsity in the time of Atserodt's visit to the Na- 
tional, and his known reputation as a false 
witness, leaves no shadow of doubt that his tes- 
timony is the offspring of a desire to distinguish 
himself on the witness-stand, and that Atierodt 
never met Booth at the National on the 8d of 
hUureh, nor had the aUegod conversation with 



him. The third strong point of the pi 
is, that Atserodt left room No. 126^ at 
wood Houss^ taking the key along, ai 
room was found a eoat, oontaialng 
knife, a pistol, loaded, aadhaodksrehMl 
with the name of J. Wilkes Boothy 
with notes on the Ontario Bank, ia 
of Booth, and messoranda sbowiiig I 
bobnged to Booth. The ooat ana al 
tents were disposed of hw the pnwaent 
McPhail swears Atserodt told him the 
arms all belonged to Herold. Thm eli 
Kirkwood swears somebody eaQed for 
in the afternoon. It was Henild wi 
Atserodt, and left the ooat in hia rm 
handkerchief is marked with the namt 
£. Naylor, the sister of Herold. ▲ 
marked <*H,*' the initial of Herold. 
did Atierodt suffer this coat and aim 
his room? Because he was in a plat ti 
the President. In so fhr he was tho'i 
of Herold and Booth. No fisrthar. 
for this purpose, to eapture the Preaii 
to be used in defense, he carried the I 
|»stol which MoAllister used to keep i 
the same knife iie threw away and t 
pistol he pawned — and, therefore, ha 
Herold to leave his armor for the sam 
he carried his own. But why did Ati 
away with the key and neyer come bai 
cause he did not want to be arrested, 
he was not guilty of aiding in the a 
tion of Mr. Lincoln. Because he ws 
plot so far as to eapture the Prcsid 
when he was ordered to kill the Viee-I 
and refused, he was unable to resolve 
inform the authorities, for fear of Bo 
do the deed fbr fear of being hung; a 
just abandoned the room as he abandi 
ry thing else connected with the coi 
Had he been able to resolve to carry 01 
lotted duty, he would naturally have t 
coat of Herold and put it on, and 
arms. Had he been able to resolve 
once, he would have removed all trac 
participation. One reason of leaving 
paying was because it appears he 
money, and the reason for leaving the 
because it did not belong to him, and h 
reason to conceal what could not impli 
But the main reason, we must admit, 
he was between two fires, which bro 
his native irresolution, and so ho cut 
dian knot by running away. We 1 
that he left the Kimmell House, withou 
his bill, the next morning. It was for 
reason — he had no money until afte 
pawned his pistol at Georgetown. 

The fourth point of the prosecutioi 
Atserodt lodged in the same house 
Vice-President, and the relatiye sits 
the rooms was favorable to a8sassinati< 
ably five hundred people roomed at t 
wood the same night, and had rooa 
enabled the owners to command the ro 
pied by the Vice-President. The Vi 
dent's room is the first on the right-bs 
after reaching the landing of the seco 
It is a room which nobody can help 
either going down or coming up. It is 
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a room lower than that in the honse. 
;erodt, therefore, might, in passing, 
ered it, is saying that ererybody in 
might have done the same. But this 
I. 126, is about as remote from Mr. 
I as possible. It is in a different 
1 removed by many perplexing turns 
flights of stairs. It is very evident, 
ent's inspection, that any one desirous 
in wait for the Vice-President could 
bave missed his purpose farther, and 
that intent he would have sought, at 
>om on the same floor. But the actual 
ter than suppositions. Mr. Browning 
that the Vice-President was in his 
n five in the evening to ten at night, 
there were, therefore, six hours in 
9 deed could have been done. In all 
we have no evidence that Atierodt 
le Kirkwood House; except the slnte- 
^Ictcher, the hostler at Naylor's sta- 
says he followed Atxerodt, and saw 
ount' at the Kirkwood, stay five min- 
come out again. What was he doing 
[e was taking a drink at the bar. It 
ible to show this. The barkeeper does 
Qber the faces of all who take a drink, 
lying in wait, why did it tako him 
ninutes? But if he tried to kill Mr. 
if he tried to get into bis room, why 
ihown in evidence? If he was in any 
ented from getting into bis room, why 
t shown in evidence? Qovernor Far- 
> went first to the Vice-President's 
iv the assassination, saw no one lying 
he was not told by the President there 
anybody lying in wait; the lock had 
tampered with; no attempt whatever 
»; the Vice-President was in his room 
, but at the very time when the Presi- 
shot he was left undisturbed, even by 
in his room. And why? Because 
refused to go and kill him. Because 
during the evening, kept up appear- 
t backed out. Because the instrument 
8 to have assassinated the Vice-Pres- 
I either too conscientious or afraid to 
iring the whole half hour following 
tempted to kill him, no one was seen 
irait. Why? Because there had been 
3 was no one lying in wait. He who 
it was somewhere else, getting drunk, 
oint alleged in corroboration of his 
iiat, on his arrest by Sergeant Oem- 
ave a false name, denied having left 
on recently, and said he had nothing 
I the assassination. In the last state- 
tut told the truth. Assassination and 
rere things for which he was not by 
tended, and he had nothing to do with 
>r giving a false name, it appears the 
understood his name to be At wood, 
been ordered to arrest Atwood, and 
lys he did not really understand the 
nras in Qerman. Certainly he might 
kd not left Washington recently. He 
t he had been in a plot to capture the 
, and he knew that he had been a col- 
the President's murderer in another 
nd, of coarse^ he was afiraid to confess 



his part then and there. Any presumption of 
guilt that might arise from these circumstances 
is negatived by Richtev, his cousin, at whose 
house he was staying. He tells us that he 
worked in the garden; saw the neighbors; made 
no attempt to escape, nor was he in an unusual 
frame of mind. He was, doubtless, in that 
frame of mind when one, who had been on the 
verge of being dragged into murder for gold, 
had fled from the temptation and been saved — 
a happy and a tranquil mood. Finally, that he 
stated to Metx, "Gen. Grant would have been 
killed, if the man had followed that was to have 
followed him," is denied by the two brothers, 
Leaman, who state he said: **That Grant, if he 
was killed, must have been killed by somebody 
that got into the same car" — an innocent and 
most truthful proposition; and any remarks h^ 
made at that time about his ** Having more 
trouble than he would ever get rid of," oven 
supposing the words had not reference to the 
love matters which immediately preceded it, 
are by no moans so much a sign of guilt as the 
honest expression of fear, lest one who has 
been a colleague in a lesser crime may get into 
difficulty about a greater, of which he was in- 
nocent. 

The sixth point is, that Atzerodt said to 
Fletcher, on the evening of the 14th, after 10: 
*^If this thing happens to-night you will hear 
of a present;" and also in reference to the 
mare: "She is good on a retreat;" and that the 
Sunday before he said to Lieut. Keim. at the 
Kimmell House, after finding his knife: "If 
one fails, I shall want the other." On the first 
occasion both parties had been drinking, and 
Fletcher says he thought Atierodt half drunk, 
while the other remark was made after each 
party had taken three cocktails. So that, even 
if we credit the drunken memories of the wit- 
nesses, we can not do more than ascribe it to 
pot valor, pointing to the possible desperate 
melee of an attempt to capture. 

All the evidence to prove that tho prisoner 
was lyitag in wait to assassinate Mr. Johnson 
may be summed up thus: On the same evening 
that the President was assassinated he had a 
room at the same hotel as the Vice-President, 
in which were found arms and the name of the 
President's murderer. He was before seen with 
the murderer, and used expressions indicating 
expectation of gold and the use of his arms, 
and afterward he fled the city, and said he had 
trouble on his mind. These circumstances are 
nothing by themselves. Any friend of Booth's 
might have carried arms, stayed at the Kirk- 
wood, had Booth's coat in his room, said he ex- 
pected to be rich, and afterward said he had 
troubles. These things might have naturally 
happened to John Ford, the manager of the 
theater; to Junius Brutus Booth; to any other 
friend of Booth's, innocent of the plot as the 
babe unborn. These circumstances are only 
important if it is proved that the person who 
is involved in them either tried to murder 
Mr. Johnson or was prevented. That proven, 
the arms are the tools of murder, the coat the 
coat of an accomplice, the talk of gold an ex- 
pression of intention, the talk of trouble a con- 
fession of guilt. Bnt if it is not shown that an 
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mtU , ffse mBdo lo morder, or Uiat it wub ioi^ 
|lou I to allempl murder; auJ if, on lli« coa- 
Irtl^j, it is bIiowu that [here w»a BTcry 
opportUD[tj for laurder, and nalhing in llie 
wurld lujircfeal it, Ihen these oirciimaiauoeB 
loeo all llieir force, nud ne are bound la bo- 
[iBTUiiiiit vhere there irag every opporlimil; 
and DO nltcmpl, tliere naa no iulcntion and no 
Ijiag iri wail. 

Adopting the (boory that Adierodl inMnded 
lo Diui'dvr, and lying in wait to murder, 
v>G are met at everj slep with doniali. Tbui, 
it' lie nas lying in wail, why did be not 
Btny at llio Kirkitood House during the oren- 
ing? Why did nobody see bim lie in wail? 
. Wliy did he come out of the Kirkwood at about 
ten miuulcs after ten wilboui baTine tried to 
attack iha Vise-President 7 Why did bu not 
Ciller the room? Why, at IftZU, was be drink- 
ing at the Rinunell House? Wb;, in short, was 
be riding about town inalead of waitiog outside 
ibc Vice-President's room 7 There ia only oof 
theory that will make cieryihing agree: At- 
lorodl backed out. He would hate liked ibu 
money for captuiing, but he did not like to be 
bung for inunier. He asTer heard of murder 
before (hill eTening at eight, or be would lung 
before hato hid himself. When be did hear ll 
he had firmness enough to object. Coward con- 
science came la his rescue. But Dootb threat- 
ened to kill, and lie knew well enough he was the 
man to close iho moulh of any one who troubled 
hiiu. So be went olf, driven like a poor frail 
being between irreealution and fear; took 
drinks, feigned lo be doing his part, talked 
valiantly while the nun was in bis Ihroal, 
promiaed gloriously, galloped around fleroely, 
looked daggvri, and when the hour atruok did 
notliing and ran away. This, gentlemen, is tbe 
bisEory in a imaU compass — vertit, vuiit, /^^t^ 
He irieil lo become a hero, but he was on' 
coach maker. 

Look HI tbe face of this impossible l!ri 
and see whether you can see therein 
beia— 

" For dlgDllj campoHd and high eiploiti." 

Wby, gentlemen, this bero, who, under ihe 
influence of cocktail eoumge, would capli 
Preiideuta and change tbe destinies of empii 
is tbe came fleet-looted Quaker, famous in Port 
Tobocuo for jumping out of windows in bar- 
room Gghls ; an eicoUenl leader — of a panic, 
tills son of arms who buries his knife in a gut- 
ter and revolves bia revolvora into a greenback, 
Well might il have been said lo liooth : 



And >IralBbI U culd ggilu." 

He has the courage of vanity and of folly. 
Aa long as he could be seen on lulimau terms 
with lluuih about hotelB, it did bis soul good lo 
be so great a confederate; and as long as he 
could see a hold stroke by which he might sud- 
denly change the coachmBki.'r into a prince, he 
was, doubtless, bruvc. But when he board of 
murder, cODceirod to bimsell' bis going iulo the 
Tico-}'rcsideut'B room and itabbing bim to tbi 



heart, [he pigeon-tirer asserted ill 
prineo was gone, and the habils of Ibc 
brawler re-appeared. Nor w.is be a 
boaater. Ho was simply the (^uriua of 
spiracy, who could ueilber keep faisow 
nor those of others ; who waa big with 
tenlous future, altliough he knew not 
was ; who eichanged his wraib far ■ 
prudence; and so as he imitated fais p 
"iJepfBta j/oriunj niario manK'jiK poUce 
so be afterward imitated him by poin 
Booth, and informing, under ibe pr 
merey, upon bis fellows. There ia, 
evidence whatever thai be was "lyin| 
to kill Mr. Johnson, with tbe intent, ui 
and maliciously, lo kill and murdi 
There is only one other clause of tbe i 

Ihe lying in wait was "about the oami 
the night, 'vis.: .Ten o'clock and fift 
utes, on tbe evening of Ibe Htb of A; 

lime, 10:lfl. Fletcher says be came lo 
stable at ten. Ho Iben asked him wfa 
would have a driuk, Fletcher said ye 
went down lo Thirteen -a nd-a- half and 
lo the Union Hotel, and look a drink 
went back to the stable, and had soma 
sation about (bo mare, Meanwhileihe 
got tbe wrong horse, and had to go bi 
get the mare. Tben Ihey had some o 
tiou about Herald. Then he rode dowi 
Thirteen -and -a -half street, aud finally 
the Kirkwood House. Fletcher says tha 
so slowly thai he kept up with him. No* 
ing what ia improbable, that Fletcher d 
up with a man on horseback for Ihrte 
(for from Nnylor'a to the corner of T 
half and E elT 



Twcl 



loTwe. 



Pennsylvania avenue three squares), 
further obliged to believa that, in GftK 
ulcs, Alicrudt ordered a borae, wiU 

held iw'o conversations, mounted, dim 
bad a boise changed, and, afterward, I'D 
squares so slowly that a hostler couU 
him. It is not possible. At lOilA J 
waa cilher not yet at the Kirkwood U 
else Mr. Fletcher made a mistake in i 
after Ibis was as follows: 



at this 



1 the dire 



ten, JIi 



} hold bia borse.' ? 
lien he rode down D 



Kim m el I is 

and. of cour 

lathe Kimn 

Thus we r 

time Boo tb shot tbe President. He wa 
round from bar-room to bar-room; ■ 
very plain he was now iu liquor. Hs 
light when Fletcher saw him, and yet 
other drink nilli liim. He weni to t. 



. Mr. 



IJng drunk, of riding from tavern lo li 
guialing like a FalslaB', of having > 
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'utshal>le thirst— of this he is guiltj; but 
jring in wait for the President at 10:16, we 
paying him an undeserred compliment. 
iere is, therefore, no part of the specifica- 

proTen, but the immediate contrary. Dur- 
tlie whole of that eTcning, as far as the eyi- 
^ throws any light on his conduct, instead 
ying in wait near the Vice-President to 
der him, he was standing over the different 
I, from the Union House to the Kimmell, 
I the intent then and there, unlawfully and 
iciously, to make Atserodt drunk. Thus 
ih. of the specification. 
here is one suggestion I will answer before 
!&▼« the specification. Why, if he was so 
ardly, so halting, so irresolute a character, 

Booth employ him ? Booth employed him 
An emergency which he was perfectly com- 
tiLt to meet. In the plot of the capture, the 
t assigned to the prisoner was to furnish the 
t to carry the party oyer the Potomac. For 
I liis experience in a seaport town fitted him. 
la required no resolution and no courage. 
t participation in the President's assassina- 
a Be could ncTer haTo been intended. Booth, 

^eae men all agpree, as his own conduct 
OWB, was ambitious to carry off the glory of 
It thing. Payne says Booth remarked, he 
mmted no botching with the President and 
iB. Grant." As for the rest, therefore, of the 
iUnet^ he probably had no concern ; he was 
or Bore interested in his own part than in 
Imts. When he, therefore, told Atserodt to 
Ice eharge of the Vice-President, he must have 
lown that the prisoner had not the courage, 
td therefore did not care particularly whether 
. teoomplished it or not, only so ho himself 
■Id attain the desired immortal infamy. He 
ttted Atserodt as the CKaronj the ferryman 
the capture, and, qfter the failure^ reserved 
a for greater things, the dutiee qf Oreut^ which 
was incompetent to perform. 
Ake charge is diTisible into two separate and 
Itfuet allegations. First, " For maliciously, 
^wfblly, traitorously and in aid of the armed 
Mlion agafnst the United States, combining, 
^Merating and conspiring with Booth, Sur- 
tl, Davis, etc., to kill and murder Abraham 
^jMln, General Grant, Andrew Johnson and 
Hlitm H. Seward, on or before the 6th day of 

%« substance of this allegation is, that as 
^1y as the 6th of Mareh there was a project 
^Aot to kill the ^President and the heads of 
pU; and, to inrolre the prisoner, it must be 
HvB that as early as March 6th he was ad- 
iid of and agreed to it. Now, what evidence 
bere that there was a conspiracy to kill the 

Piident as early as March the 6th ? Chester, 
setor, says he knew of a plot to capture in 
)i latter end of February. Weichmann, the 
lif witness for the prosecution, states that as 
•r as the middle of March— about the 16th or 
ft, he thinka— abont three weeks before the 
Mrination, John Sorratt, Booth, Atserodt 
1 Pftyne, took a ride into the country, armed, 
ft retomed. What does this show, but that 
b weeks after the 6th of March it was the 
ISDtlon of Booth to capture the President at 
I Soldiers' Home, and abdnot him 7 Before 
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and during the early part of March, Atserodt 
was at Brawner's Hotel, at Port Tobacco, and 
could have known nothing of it, even had the 
plot existed. As late as the 18th of March, as 
was shown in the cases of O'Laughlin and Ar- 
nold, there was a project to capture, from which 
they backed out. As late as the 18th of March 
Booth admits the sale of horses, the detection 
of parties, and fixes the time of the abandon- 
ment of the scheme. Payne said he never knew 
of any plot to assassinate until the evening of 
the 14th, at eight o'clock, at a meeting held at 
the Herndon House, while Atserodt confirms it 
in all his confession, that the evening of the 
14th day of April was the first time he ever 
heard of a plot to kill the heads of State. The 
only evidence against this is the testimony of 
Norton, who declares that on the 8d of March, 
Booth and Atserodt spoke as follows : " If the 
matter succeeded as well with Johnson as it did 
with old Buchanan, the party would be terribly 
sold ;" from which it might be inferred that on 
that date assassination was broached to Atse- 
rodt. Fortunately we know that this Norton is 
an egregious falsifier, as it was shown that nei- 
ther Atserodt nor Dr. Mudd was in Washington 
that day, and he himself is proved not worthy 
of being believed on oath. 

The prisoner, therefore, can not be found 
guilty of the first member of the charge. 

The second member of the charge is, in sub- 
stance, as follows: *'For, on the 14th of April, 
A. D. 1865, with John Wilkes Booth and John 
Surratt, maliciously, unlawfully and traitor- 
ously assaulting, with intent to kill and murder, 
William H. Seward, and lying in wait to kill and 
murder Vice-President Johnson and Gen. Grant" 

This charges Atserodt with being an accom- 
plice of Payne in the assault on Mr. Seward, and 
an accomplice of whoever was lying in wait for 
Gen. Grant and Vice-President Johnson. Now, 
it was proved beyond a shadow of doubt, under 
the specification, that Atserodt himself was not 
lying in wait for President Johnson, nor was 
anybody else shown to be lying in wait for 
him. Atserodt is; therefore, neither principal 
nor accessory to the lying in wait for Vice- 
President Johnson. But was he not an accom- 
plice or accessory to Payne's assault of Mr. 
Seward, or to Booth's killing of the President ? 
If so, he must have been accessory either be- 
fore the fact or after the fact. An accessory 
before the fact is "one who, being at the time 
of the crime committed, doth yet procure, coun- 
sel or command another to commit a crime." 
Now, was Atserodt the one who procured, coun- 
seled or commanded either Booth or Payne ? 
Certainly not. The position Atserodt held was 
one of subordinate; he was the procured, the 
counseled, the commanded, as fiar as we can 
judge of the different characters, as far as we 
know that Booth was the rinsleader; as far as 
we know that in all the dealings Atserodt was 
the slave, and Payne and Booth the masters. 

Was Atserodt, then, accessory after the fact? 
There is greater plausibility of this, but no 
evidence. "An accessory after the fiact may be 
where a person, knowing a felony to have been 
committed, receives, relieves, comforts or as- 
sists the felon." Did Atserodt in any way help 
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Booth or PftTM aftsr Um Mony wm oomBiitod T 
Ho ; he nerer law tithor of them ollor thomoot^ 
ing At olgfat o*oloek nntll ho aot FayBo on the 
monitor. Inetoed of eeiietiiig them, he kept 
Mttlng dniiik ; ineteod of helmng them oeroee 
the rirer, the lergeoBt Bmj9 ottlj two peeied the 
bridge, tSi.: Booth and Herold; Ineteed of 
allowing by hit horeo he hod aaeieted, his hone 
come book Jnotln thoeomeoondition m it went 
owoy, ond thot ot oloTen o*elook; Inrrteod of 
oorafbrting or rrtiorlng them oorooo the riTor, 
he went to Waihington Brioooo, and ilniJ]^ to 
bed at the Kimmell Honoo, inotead of reoelTing; 
he first told MePhall and Wells Booth had gone 
In the dheotion of Biyantown, and oonftsoed 
the whole alEUr, and had them all arrested. The 
assistanoe he has rendered the assanU and mnr* 
der is snch neither of the prinolpals has any 
oeoasion Ibr gratitado; and, therefore, he ean 
not be Unrnd gnil^ of being an aooessory alter 
the f)Mt) neither bolping Booth nor Payne. But 
the proasention have laid great stress on a big 
bay horse, with largo Ibet, and bUnd in oneeyo. 
They mow that sneh a horse was Ibnnd sad« 
died (near Oaaw Barnr), and without a rider, 
' at twolTo o^oloek on the night of the assassi- 
nation. They show that this horse was bronght 
to Naylor's stable by Ataorodt and anothor 
man on the 8d of April, to be sold and kept 
there nntU the ISth of AprU; that on the 14th, 
Ataorodt oamo to the staUe again and said he 
had sold the hone inlContgomory ooonty; that 
Fletoher, the hostler, swean the horsey saddle 
and bridle Atsorodt said ho sold, are the 
same found near CSamp Barry. Well, what, 
if this testimony bo true, is the oonolnslon 7 
One oonolnsion is^ that Atsorodt told a lie; 
for how, if he sold this horoe in Montgom- 
ery county on the 12th, comes he to Gamp iSirry 
on the 14th 7 Well, let us concede that Atxe- 
rodt Hod. We are not trying him for his to- 
racity. He is not bound to tell eyery hoetler 
how he disposes of his horses. But the second 
conclusion the prosecution draws is, that 
Payne rode this horse, and that Atierodt /ut' 
nUhed him the horse. Let us examine what 
ground there is for the conclusion. According 
to Fletcher, the horse when brought to Naylor's ' 
in April 'did not belong to Atsorodt. He be- 
longed to the ffonUeman with him, who " left 
him in Atserodrs care to sell" He was, there- 
fore, fkotor of the gentleman in the hone bus- 
iness, and took the horse away on the 12th. 
The* negro who saw the horse Payne rode, says 
he was a ''big bay, Tory stout" But was this 
horse not belonging to some one else 7 Was the 
horse found at Camp Barry erer ridden by 
Payne 7 The truth of the whole matter is this: 
The horse brought to Naylor's was bought by 
Boothof Mr.Chardiner, liying in Prince Gorge's 
county, in the latter part of last NoYomber, 
aecording to the oridence of Thomas Oardiner. 
On April M, Atsorodt went to Naylor's with 
Booth, and was ordered to sell him there. The 
saddle and all bolonffed to Booth. It was the 
same big bay which Atsorodt, on the 12th, tried 
to sell to Matthew Pope, at the Nayy Yard, for 
Booth. On the 12tli, Atsorodt, not snoceeding 
in selling him, ntnmed him to Booth, and that 
is the last eonneotlon that Atierodt erer had 



with the horse. He tried to soil, ando 
and so garohim back to Booth. Hon 
broksfage and the responsibility of « 
Whothor Booth erer gave thishono U 
and when ho kept him nntU that orai 
questions that Payne alona oaa auvi 
pobable that this horse waa koptisr 
in the stable in the roar of Fonr s, aai 
night idTon to Payne. Bat there ii 
donee Uiat Aisorodt gave Payne a h 
which ho had oeasod to hoTo oontroli ai 
belonged to Booth. On the- eontnu 
shown that Atsorodt was noror ooca 
pany with that horse after the 12th, m 
elsiiaed to be the owner. Any iaite 
oomplloity, therefore, drawn from thin 
turning hoioe bro kerage into imnrdi 
prisoner, then, being ndthor guilty aai 
Mbn nor after the foot, neither oooiiw 
aiding Payne and Booth before^ nor .i 
and reoeiving Payne and Booth aflbar i 
oan not bo found guilty of any fanai 
obarge. 

What is, then, the plain, unTamlahi 
of Atserodt's part in this oonspiraoiy 1 
briefly nlate it. During the latter par 
mary, John Sumtt and Booth waAt^ 
who understood boatings and ooald hoi 
boat and forry a party OTor the Poton 
oaptnre. Sumtt knew . Atsorodt, an 
the inflnenoe of great promisea of m 
the prisoner consented to ftimish the b 
do the ferrying oTor. The plot waa al 
the 16th of Mareh, and foiled. Bool 
OTor, kept his subordinates nninlbrmi« 
plans,ejLoeptitwss undentood that the P 
WAS to be captured. Meanwhile, iqr, 
was waiting for Booth. On the 18th o 
Atsorodt went to the Kimmell House. 
1st of April he talked of future weal 
the 6th be spoke to Lieut Keim, over thei 
of " using one, if the other failed." 
12th he stayed at the Kirk wood, and 
sell the bay horse at Pope's. On the 14 
unfolded his plans at the Herndon Hoi 
Atsorodt refused. From the Hcmdon I 
went to Oyster Bay and took drinks 
At ten he took a drink with Fletche: 
Union ; at ten minutes after ton he took 
at the Kirk wood ; at twenty minutes a 
he took a drink at the Kimmell House, a 
about the city. At eleren he returned hi 
at twelre he was at the NaTy Yard ; at 
went to bed. Next mornin|^ at five hi 
and went to Georgetown, pawned his pii 
went to Mr. Mets'. On the 16th (Sun 
took dinner at Metz' . On Sunday eve 
went to Hartman Richter's. On the 
was arrested. Thus ends this history, 
under a greater hand, might haye \m 
tngedy, but with the prisoner has tun 
a farce. 

Befon I dose, it is my duty to subn 
reflections as to the natun of the - crii 
the natnre of the penalty, in ease you 
find him guilty, which I hold ean not I 
under the OYidence. This man is prim 
an attempt to abduct the President 
United States. He has assaulted no c 
has sheltered no one that did assault. 
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led no one, nor has he sheltered an j one that 
1 kill. You can, therefore, only find him 
ilty of a crime for which he is not on trial. 
it be arguea, that although the prisoner ran 
'ay, he intended to kill Mr. Johnson, the an- 
er is, intention can only be inferred from 
ts. '* It is a uniTersal rule that a man shall 
taken to intend that which he does." HaU^ 

C, 229. And the conTerse of this is true, 
\t a man shall not be taken to intend what 

does not do. Ezteriora acta incUeunt anitnis 
reta. 8 (h.j 146. And, therefore, as we know 

ran away we are bound to infer that he 
d no intention of mui*der. If it be argued 
at, although neither guilty as accessory in 
ony nor principal in treason, he is yet 
ilty of the conspiring, which is the essence of 
B offense, the answer is, the conspiracy in 
lieh he was engaged is not the conspiracy 
r which he la on trial; and that as soon as 
knew of the latter he hastened to dissolve 
. connection with the conspirators. 
At for the punishment, supposing he could be 
md guilty of either the charge or the speci- 
ation, the offense, in either case would only 
technical, and have damaged no one ; and 
sn supposing he were proven guilty of the 
arge and specification, he has already turned 
kie8>6Tidence to the ProTost Marshal, and 
nrefore his punishment would fall under the 
utice uBuahin the courts of justice, that one 
to confesses has an equitable right to the len- 
ley of the court His case, howcyer, rests 

no such slender ground. Instead of con- 
iring to kill, he refosed to kill; and instead 
lying in wait to murder, he intoxicated him- 
If at the appointed hour, and next morning 
a away. He is guilty solely of what he con- 
«e«>— of conspiring to abduct the President — 
d of that oan be found guilty only under a 
w Indictment. 

[ claim, therefore, at your hands an unqual- 
»d aequittaL That he did wrong in conspir- 
l to capture, is admitted. That he should 
punished for it whenever tried for it, is also 
mitted. But that he is innocent of both 
arge and specifioatioii, as now laid, is so 
insparent, that his acquittal will, I trust, be 
god by the Judge Adroeate as a matter of 
rm, if it were not also a matter of justice. 



ATBMSNT BT GEORGE A. ATZERODT, 
Read bff hit cmmtel^ W, E, Dotter^ JBtq. 

Hie prisoner, Atierodt, submits tlie following 

ktement to the Court : 

[ am one of a party who agreed to capture 

) President of the United States, but I am 

t ooe of a party to kill the President of the 

lited States, or any member of the Cabinet, 

General Grant, or Vice-President Johnson. 

t first plot to capture failed; the second — to 

1— I broke awa^ from the moment I heard 

it. 

fhis it the way it came about: On the even- 



ing of the 14th of April I met Booth and Payne 
at the Herndon House, in this city, at eight 
o'clock. He (Booth) said he himself should 
murder Mr. Lincoln and General Grants Payne 
should take Mr. Seward, and I should take iKr. 
Johnson. I told him I would not do it ; that I 
had gone into the thing to capture, but I was 
not going to kill. He told me I was a fool; 
that I would be hung any how, and that it was 
death for every man that backed out ; and so 
wc parted. I wandered about the streets until 
about two o*clock in the morning, and then 
went to the Kimmell House, and ft'om there 
pawned my pistol at Georgetown, and went to 
my cousin's house, in Montgomei^ county, 
where I was arrested the 19th following. Af- 
ter I was arrested, I told Provost Marshal Wells 
and Provost Marshal MoPhail the whole story ; 
also told it to Capt. Monroe, and Col. Wells told 
me if I pointed out the way Booth had gone I 
would be reprieved, and so I told him I thought 
he hadjgone down Charles county in order to 
cross the Potomac. The arms which were found 
in my room at the Kirkwood House, and a black 
coat, do not belong to me ; neither were they 
left to be used by me. On the afternoon of the 
14th of April, Herold called to see me and left 
the coat there. It is his coat, and all in it be- 
longs to him, as yon oan see by the handker- 
chiefs, marked with his initial, and with the 
name of his sister, Mrs. Naylor. Now I will 
state how I passed the whole of the evening of 
the 14th of April. In the afternoon, at about 
two o'clock, I went to Keleher's stable, on 
Eighth street, near D, and hired a dark bay 
mare and rode into the country for pleasure, 
and on my return put her up at Naylor's sta- 
ble. The dark bay horse which I had kept at 
Naylor's before, on about the 8d of April, be- 
longed to Booth ; also the saddle and bridle. I 
do not know what became of him. At about 
six in the evening, I went to Naylor's again 
and took out the mare, rode out for an hour, 
and returned her to Naylor's. It was then 
nearly eight, and I told him to keep the mare 
ready at ten o'clock, in order to return her to 
the man I hired her ftrom. From there I went 
to the Herndon House. Booth sent a meaaen* 
ger to the " Oyster Bay," and I went. Booth 
wanted me to murder Mr. Johnson. I refused. 
I then went to the " Oyster Bay," on the Ave- 
nue, above Twelfth street, and whiled away the 
time until nearly ten. At ten I got tho mare, 
and having taken a drink with the hostler, gal- 
loped about town, and went to the Kimmell 
House. From there I rode down to tho depot, 
and returned my horse, riding up Pennsylva- 
nia Avenue to Keleher's. From Keleher's, I 
went down to the Navy Yard to get a room 
with Wash. Briscoe. He had none, and by the 
time I got back to the Kimmell House it was 
nearly two. Tho man Thomas was a stranger 
I met on the street. Next morning, as stated, 
I went to my cousin Richter's, in Montgomery 
county. Gnonox A. Atcxbodt. 



A-HO-XJIMIEITT 



IK 



DEFENSE OF LEWIS PAYNE, 



BT 



W. E. DOSTER, ESQ. 



May it pleoie the Oourt : 

I. There are three things in the case of the 
prisoner, Payne, which are admitted beyond 
oayil or dispute: 

1. That he is the person who attempted to take 
the life of the Secretary of State. 

2. That he is not within the medical definition 
of insanity 

8. That he believed what he did was right 
and justifiable. 

The question of his identity and the question 
of his sanity are, therefore, settled, and among 
the things of the past. The sole question that 
remains is, how far shall his conyictions senro 
to mitigate his punishment? I use the word 
punishment deliberately, and with the conscious- 
ness that in so doing I admit that if he is a re- 
sponsible being he ought to be punished. And 
I say it, because I can not allow my duties as 
counsel to interfere with my couTictions as a 
man so far as to make me blind to the worth of 
the life of a distinguished citizen, and the aw- 
ful consequences of an attempt to take it away. 
If, indeed, such an attempt be allowed to go with- 
out rebuke, then it seems to me the office is but a 
perilous exposure to violence; then the highest 
compensation for public services is the distinc- 
tion which follows assassination, and then our 
public servants are but pitiable and defenseless 
offerings to sedition. And surely, if any public 
servant deserved to be excepted from that fate, 
it was he, the illustrious and sagacious states- 
man, who, during a long life of arduous serv- 
ices, has steadfastly checked all manner of fac- 
tious and public discontent; who, in the darkest 
days of discord, has prophesied the triumph of 
concord, and who at all times has been more 
ready to apply antidotes than the knife to the 
nation's wounds. How far, then, shall the con- 
viction of the prisoner that he was doing right 
go in extenuation of his offense ? That we may 
accurately, and as fully as the occasion de- 
mands, understand the convictions of the pris- 
oner, I invite your attention to a sketch of his life, 
the customs under which he was reared, and the 
education which he received. Lewis Thornton 
Powell is the son of the Rev. Geo. C. Powell, a Bap- 
tist minister, at present supposed to live at Live 
Oak Station, on the railroad between Jackson- 
ville and Tallahassee, in the State of Florida, 
and was born in Alabama in the year 1846. 
Besides himself, his father had six daughters 
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and two sons. He lived for some time in Woitk 
and Stewart counties, Georgia, »nd in 18fid 
moved to Florida. At the breaking oat of tht 
war, but four years ago, the prisoner was a lid 
of sixteen, engaged in superintending his 
father's plantation and a number of slavse. 
We may safely presume that, oeoapied in ths 
innocent pursuits of countiy life, he daily heaid 
the precepts of the Gospel nt>m his father; that^ 
in the society of his sisters, the hardy life ef a 
planter was softened by the oharms of n reAasd 
and religious circle, and that, in the natnrsl 
course of events, he would be to-day, as he was 
then, a farmer and an honest man. Bnt, is 
1861, war broke out — ^war, the scourge and pss» 
tilenoe of the race. The signal, which sprad 
like a fire, was not long in reaching live Oak 
Station. His two brothers enlisted, and Lswi% 
though but sixteen, enlisted in Oapt. Stnar^s 
company, in the Second Florida In&ntiy, eoi^ 
manded by Col. Ward, and was ordered to 
Richmond. 

Let us pause a moment in this narrative, aad 
consider what, in the eyes of this Florida boy, 
was the meaning of war, and what the thoughts 
that drove him from a pleasant home to the field 
of arms. At another time 1 might picture to yoQ 
the scene, but too familiar, of his taking leave; 
a mother, like the mothers of Northern hojtf 
shedding tears, less bitter, because she was 
dedicating a son to her country ; sisters, whose 
sorrow, like the sorrow of the sisters of Northern 
boys, was alleviated with pride that they had a 
brother in the field ; the father's blessing ; tht 
knapsack filled with tributes of affection, to be 
fondled by distant bivouac fires, and the heavy 
sigh, drowned in the rolling of the drum. Butthil 
is not a stage for effect. We know this wis 
mistaken pride and sorrow in a mistaken cansc^ 
though the object of them was a son and brother, 
and we must not consider them, though the bn 
was but sixteen when he launched on the tenv 
ble sea of civil war. 

In the State of Florida were two sepanii 
races — one white and the other black— -of wUek 
the one was slave to the other, and Lewis be- 
longed to the race which was master. It wss 
a custom of this State for mksters to whip their 
slaves, sell them, kill them, and receive tlieeaiK 
stant homage which the oppressed offer to the 
powerful. It was the custom of this State to 
whip and burn men who preached against thi 
custom. It was the custom to defend this insll- 
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tation in meeting-hoaBes, at political gather- 
ings, in family prajers. It was the custom to 
hunt fugitives with bloodhounds— «Ten those 
who tried to help them to freedom. 

In this custom the prisoner was bred ; educa- 
tion made it a second nature; politicians had 
taught him to find it in the Constitution, 
preachers had taught him to find it in the Bible, 
the laws taught him to regard it as property, 
habit had made it a very part of his being. In 
the eyes of the lad, the war meant to abolish 
this custom and upheaye society from its foun- 
dations. His inheritance was to be dissipated, 
his yassals equals, his laws invaded, his re- 
ligion confounded, his politics a heresy, his 
habits criminal. Hereafter, to strike a slave 
was to be an assault, to sell one felony, to kill 
one murder. For this, then, the lad was going 
to fight — the d^etue of a ioeial ayttem. That was 
the reason. It was a traditional political pre- 
cept of the State in which the prisoner lived, 
that the State, like its elder sisters, had reserved 
the right of divorcing itself at pleasure fh>m the 
Union, and that great as the duty of a citizon 
might be to the Union, his first duty was to 
norida. Schoolmasters taught that the rela- 
ttre rights of State and Nation had been left 
unsettled; politicians taught that the local 
power was greater than the central, and in sup- 
port of it man were sent to Washington. The 
war, in the eyes of the boy, meant to reverse 
this, to subordinate the State to the Nation, the 
Qoremor to the President, Tallahassee to Wash- 
inston City. And,therefore,he was going to figh t; 
i^&efend SUaU righu. That was the second reason. 

It was a deep-seated conviction of the pei)ple 
in this State that their blood and breeding 
were better than the blood and breeding of 
Northerners ; that they had more courage, more 
military prowess, and were by nature superiors. 
This conviction the war threatened to over- 
throw, this boast the war was to vindicate, this 
saperiority was, by the war, intended to be 
pfoved. And this was the third reason he was 
going to fight — to thow thai he wcu a better man 
tkeat Northemeri. 

niere was a frantic delusion among these 
people that Northern men were usurping the 
Qovemment, were coveting their plantations, 
were longing to pillage their houses, ravage 
their fields, and reduce them to subjection. The 
war was to defend mother, sister, home, soil, 
and honor, and beat back an insolent invader. 
lUs was the fourth reason — to repel mvasion. 
These were, in the mind of this lad, the incentwee 
to war. Let ns not pass unnoticed how he was 
schooled in the iruHnete and morale of war. 
Under the code of slavery we know that the 
murder of a companion with a bowie-knife or 
in a duel was an index of spirit; the torture of 
negroes evidence of a commanding nature; 
eoncubinage with neg^roes a delicate compliment 
io wives; spending wealth earned by other 
men in luxuriance, chivalric; gambling the 
sweet reprieve for confinement to plantations. 
Instead of morals had sprung up a code of 
honor — perhaps a false, but surely an exacting 
aad imperious code, that kept bowie-knives in 
the belt and pistols in the pocket, and had no 
hesitation in using them when slavery was as- 



sailed, and a code that remembered friends and 
never forgave enemies. These, then, were the 
morals and instincts of the lad — ^it is right to 
kill negroes, right to kill abolitionists; it is 
only wrong to break promises, to forget a 
fHend, or forgive an enemy ; and to do right 
is to be ready with bowie-knife and pistol. 

Now let me ask whether in the wide world 
there is another school in which the prisoner 
could so well have been trained for assassina- 
tion as in this slave aristocracy ? The ^tealth- 
iest Indian that ever shot from ambush was not 
so well instructed in the social use of his knife; 
the deadliest Gbeber that ever strangled his 
victim had not the animosity which comes from 
power in danger of losing its slaves, nor the 
cheap regard for human life which comes from 
trading in and killing slaves. All the horrible 
accomplishments of assassination, which Ma- 
chiavel says are three — '' fierceness of nature, 
resolute undertakings, and having had one's 
hands formerly in blood," are his by religion, by 
politics, by law, by education, and by custom. 
And who is responsible for this training of the 
lad ? Standing, as we do to-day, at the end of 
a four years, war, having just heard again re- 
cited tales of prisoners starved, cities infected, 
cities burned, prisons undermined — things that 
seem unparalleled in the barbarity of all ages 
— and all by men who, four years ago, sat side 
by side with us, and seemed no different, we 
now know, what we never dreamt of, that this 
is the spirit of slavery, stripped of its disguise. 
In rebellion we now recognize the master never 
taught to obey ; in arson of cities we see again 
the fagot and the stake; in Libby and Ander- 
son vi lie we see again the slave-pen; in cap- 
tures the bloodhound and the lash; in assassin- 
ation the social bowie-knife and pistol; and in 
this prisoner the legitimate moral offspring of 
elavery, State rights^ cHvalry^ and delusion . 

But who is to blame that he, with five millions 
more, was so instructed, so demoralized, so ed- 
ucated to crime ? Is it his father and mother ? 
They found their precepts in the Bible; they 
gave their son but the customs they had them- 
selves inherited. Is it the society of Florida? 
It was a society that ruled this country until 
within four years, and occupied the seats of 
Government. Is it the laws of Florida? They 
were but rescripts of the Constitution. Is it 
the Constitution ? That is but the creation of 
our forefathers. Who, then, is responsible that 
slavery was allowed to train assassins? I 
answer, it is we; we, the American people; 
we who have cherished slavery, have compro- 
mised with it, hav.e for a hundred years ex- 
tended it, have pandered to it, and have at last, 
• thanks be to God, destroyed it. Let us, then, not 
shrink from our responsibility. If there be 
any Southerner here who has sought to foster 
slavery, he is in part father of the assassin in 
this boy. If there be any Northerner here who 
has been content to live with slavery, he is also 
in part father of the assassin in this boy. If 
there be any American that has been content 
to be a citizen of a slaveholding republic, he is 
part father of the assassin in this boy. Nay, 
all of us — such as he is we have made him — 
the murderous, ferocious, and vindictive chil'* 
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of by-gone American Constitution and laws. 
And what is to be the fate of our offspring? 
Let us see. That it is criminal, let us reform 
it; that it is deluded, let us instruct it. But let 
us not destroy it, for therein we punish others 
for our own crimes. Let the great American 
people rather speak thus : ** For twenty years 
we have sent you to a wicked school, though we 
knew not the wickedness thereof, until our own 
child rebelled against us. Now we haTc torn 
down the school* house and driven out the mas- 
ter. Hereafter you shall be taught in a better 
school, and we will not destroy you, because 
you Icarut but as instructed." 

II. But there is another school before him — 
the school of war. At Richmond his regiment 
joined the army of Gen. Lee, and was joined to 
A. r. Hill's corps ; with it he shared the fate of 
the rebel army, passed through the Peninsular 
campaign, the battles of ChanoellorsTille and 
Antietam. Here he heard that his two brothers 
were killed at Murfreesboro. Finally, on the 
8d of July, 1863, in the charge upon the Federal 
center, at Gettysburg,' he was wounded, taken 
prisoner, and detailed as a nurse in Pennsyl- 
vania College Hospital. 

Let us i>ause again to consider the effect of 
two years' campaigning as a private in the 
army^of Gen. Lee upon the moral nature of the 
accused. He was one of that army who made 
trinkets and cups out of the bones of Union 
soldiei*s — an army where it was customary to 
starve prisoners by lingering agonies, which 
supplied its wants by plundering the dead, 
which slew men after surrender, that was com- 
manded by officers who had violated their sacred 
oaths to the United States, and who taught their 
subordinates that such violation was justifiable; 
an army who were taught by Jackson that God 
was the champion of their cause; an army that 
held the enemy in quest of ''booty and beauty;'' 
ail array which believed no means that helped 
the cause of Southern independence unjustifi- 
able, bui glorious; an army who for two years I 
explained victory by the righteousness of the 
cause — finally, an army that held the person and 
Cabinet of the President in holy execration. 
Surely he could not pass through these two ter- 
rible years without being in his moral nature 
the same as the army of which he formed a 
part. He is now eighteen, and the last two 
years have formed his character. He also ab- 
hors the President of the Yankees; he also be- 
lieves that victory comes because God is just ; 
he alHo believes that nothing is bad so the South 
be free ; lie also regards a Federal as a ravislier 
and robber; he also prays with Jackson to God 
for the victory. He further believes in Heaven 
and General Lee; dresses himself in the clothes 
of Union dead; stands guard over starving pris- 
oners ; also has his cup carved out of some Fed- 
eral skull. Besides, he has learned the ordinary 
soldier's lessons, to taste blood and like it; to 
brave death and care nothing for life; to hope 
fur k'tters and get none; to hope for the end of 
the wjir and see none; to find *n victory no 
more than the beginning of another Hniarch; to 
look for promotion and get none; to pass from 
death and danger to idleness and corruption ; to 
ask for furloughs and get none, and finally, to 



despair, and hope for death to «nd his sufferingi. 
The slave-driver has now become a butcher; 
the slaveholder a pillager; he who found divine 
authority to support slavery in sermons nov 
finds it in action; he who was led by fanatical 
politicians is now led by fanatical generals; 
and he who had once only the instincts, hsi 
now the practice and habit of shedding Nonb" 
em blood. These two years of carnage and 
suffering, from sixteen to eighteen, when thi 
character is mobile and pliable, and which ha 
would have naturally spent at college among 
poets and mythologies and tutors, are spent on 
picket, with fierce veterans, in drunken quar- 
rels, with cards, with oaths, in delirious charges, 
amid shot and shell, amid moaning wounded 
and stinking dead, until, at eighteen, he has thi 
experience of a Cambronne, the ferocity of ai 
Attilla, and the cruelty of a Tartar. This, gen- 
tlemen, is the horrible demoralization of ciTil 
war. It makes loyalty a farce, justifies per- 
jury, dignifies murder, instills ferocity, scorni 
religion and enjoins assassination os a duty. 
And whose fault is it that he was so demoial* 
ized, and so educated in public vices, instead 
of public virtues, on the field of war ? Let ni 
be just, and not shrink from the inquiry. Wsi 
it our forefathers who sowed the seed of discoid 
in the charter of Union ? If so, then let their 
memories pay the penalty; but spare the fhiit 
which has involuntarily ripened in the heait 
of this boy. Was it the Southern leaden? 
Then let them pay the penalty ; but spare their 
ignorant and misguided tool. Was it Generali 
Lee and Jackson and Hill, who were his imme- 
diate models and tutors in crime ? Then pal- 
ish them; but spare their pupil. Was it, peN 
hups, fanatical malcontents among Northera 
men who first lighted the torch of war ? Thea 
extirpate them from the land; but £> pare the 
boy whose passions caught tire, ami burnt undl 
ihcy consumed him. Rest, then, the respoosi- 
bility of this war with whom it will — with the 
living or dead, with the vicist^itudes of things or 
in the invisible plans of God — it is not with thij 
plastic boy, who camoiuto the world in the vear 
of the annexation of Texas, has lived but tourad- 
ministrations, and is younger than the last com- 
promise with slavery. He is the moral product </ 
the tfc/r, and belongs to them who first began it. 
Now, 1 hour it said, true, the boy has been ft 
rebel soldier, and wc can lorgivo him; but we 
can not forgive assassins. Let us, for a mo- 
ment, compare a rebel soldier with the prisoner, 
and see wherein they differ. The best rebd 
soldiers are native Southerners. iSo is he. The 
best rebel soldiers have for four years longed 
to capture Washington, and put its GovernmenI 
to the sword. So has he. The best rebel 
soldiers have fought on their own hook, afttf 
the fashion of the provincials during the Rcv^ 
lution, finding their own knives, their ovi 
horses, their own pistols. So has he. The belt 
rebel soldiers have fired at Mr. Lincoln »nd 
Mr. Seward, have approached the city by steftith 
from Baltimore, and aimed to destroy the Gov- 
ernment by a sudden blow. So has he. He 
best rebel soldiers have picked off' high officeif , 
of the Oovemment — Kearney, Stevens, Baiai; 
Wadsworth, Lyon, Sedgwick. So has he. 
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What, then, has he done that eyery rebel 
Idier has not tried to do? Only this: he has 
^nturcd more; he has shown a higher courage, 
bitterer hate, and a more ready sacrifice; he 
IS aimed at the head of a department, instead 
the head of a corps; he has struck at the 
(ad of a nation, instead of at its limbs; he 
IB struck in the day of his humiliation, when 
(thing was to be accomplished but revenge, 
id when he belieTed he was killing an op- 
cssor. As Arnold Vinkelried was braver 
an all the combined legions of Switzerland, 
iien he 

" Felt M though himself wore he 
On whofle ^le aria hung victory;'* 

Leonidas, who threw himself in the gap of 
lermopylsB, was braver than all the Grecian 
iSts; as Mucins Seaevola was the bravest of 
e*Roman youth when he approached Porsena 
ith intent to assassinate, and said: ^^Ifostis 
stem occidere volui; nee ad mortem minus animi 
', guam fudt ad caedem. Et facert ti pati /ortia, 
umanum est;" so was this youth braver than 
1 the rebel hosts when he came to offer up his 
^e by killing the chief of the enemy. 
At Harmedius and Aristogeton were more 
reless of their lives than the rest of the 
lienlan youth when they killed Hippias and 
ipparchus, as Brutus said on the market 
ace: "As I slew my best lover for the good of 
»ine, I have the same dagger for myself when 
shall please my country to need my death;" 
was this boy more ready to offer up his life 
r what he believed to be the good of his coun- 
f. And as Gerard was the bitterest Catholic 

the Netherlands when he slew the Prince of 
mnge; Ravaillao the bitterest enemy of the 
otestants when he slew Henry IV.; as Jacques 
ement was the bitterest Catholic when he 
lied Henry III; as Orsini was the most bitt«r 
klian when he tried to kilU Louis Napoleon, 

this boy, remembering his two slaughtered 
Dthers, was the bitterest Southerner of all 
%t defied the Government. 
Courage, then, martyrdom, Inextinguishable 
te for oppression, are his sins. Now, if 
arage be a crime, then have you and I, and 
I of us, who have braved death, been crim- 
als? Then are the emblems of valor, which 
[prateful country has placed upon your shoul- 
rs and breasts, but marks of crime. Is 
adlness to be sacrificed for the common good 
)rimo? Then are the millions of heroic youths, 
u> have left the plow and girded on the sword 
r four years, but criminals; then is our ban- 
ir but the flag of crime; then are our battle- 
Ids but loathsome scenes of general fratri- 
Iftl murder. Is, then, undying hatred for 
iiftt is believed td be oppression a crime? 
len was our Revolution but successful crime. 
ten were the struggles of Tyrol, of Hungary, 

Venice, of Greece, but unsuccessful crimes, 
ten was Uvmn a traitor to Greece, Garibaldi 
traitor to A tstria, Kossuth a traitor to Aus- 
ia, Hofer ai traitor to Austria, and Washing- 
a a traitor to England. Mark, throughout 
e history of the world, there is no lesson 
usht in clearer language than that the noblest 
ed of men is to Aree the world of oppressors. 



But I hear a student of history reply: True; 
but they must have been oppressors. Granted; 
but who is to be the judge? There can be no 
one but the assassin himself. It is he, and he 
only, who takes the risk of becoming a deliv- 
erer, or a foul and parricidal murderer. Let 
us, then, see what these people were, against 
whom he aimed his blow and what they ap- 
peared to him. In truth, if you seek for char- 
acters in history, you will find none further 
removed from the oppressors than our late Presi- 
dent and the Secretary of State. The one was 
the great emancipator, the deliverer of a race 
from bondage, the great salvator^ the. deliverer 
of a nation from civil war. The oth^ was the 
great pacificator, the savior from foreign war, 
the uniter of factions, the constant prophet and 
messenger of good will and peace. This is 
how they seemed to us; but such were they not 
in the eyes of this boy, or of five millions of 
his fellow-countrymen. To them, the one ap- 
peared a usurper of power, a violator of laws, 
a cruel jester, an invader, a destroyer of life, 
liberty and property; the other a cunning time- 
server, an adviser in oppression, and a slippery 
advocate of an irrepressible conflict These 
Southern men had long borne power, and, in 
their obscurity, felt the envy for greatness 
which once cried: 

** Ye gods I it doth amaxe lu, 
A roan of such a feebln tenfper should 
So get the start of the majestic world 
And bear the palm alone.** 

o * « « * 

" Why man, he doth bestride the narrow world 
Like a colossus, and we petty men 
Walk under his huge legs, and peep about 
To find ourselves dishonorable graves.'* 

This was his idea of Mr. Lincoln and Mr. 
Seward. . This was what he heard in Florida, 
among the village politicians. This was what 
he read in the Richmond papers, in the orders 
of the generals, in the gossip of the camp-fire, 
in the letters th^ he got from home. Every 
farmer by whose well he filled his canteen told 
him that; every Southern lass that waved her 
handkerchief toward him repeated it; his mother 
in mourning told it; every prisoner returned 
from Northern prisons told it; every wayside 
cripple but confirmed it. Lincoln, the op- 
pressor, was in the air, it was in the echo of the 
drum, it was in the whining of the shell, it 
came on every breeze that floated f^om the 
North. Wonderful was his error; strange, in- 
deed, is it that charity and liberty should be 
thus misconstrued. Let us, then, remember that 
if he was wrong he erred on the side of courage, 
on the side of self-sacrifice, and on the side of 
hatred to what he believed to be oppression; 
that he differs from the Southern army simply 
because he surpassed it in courage; that he 
differed from a patriot and a martyr, simply 
because he was mistaken in his duty. 

If, then, you praise men because they kill 
such as they believe oppressors, you must prniae 
him; if you praise men who are ready to die 
for their country, you will praise him; and if 
you applaud those who show any courage su- 
perior to the rest of mankind you will applaud him. 

III. But there is a third school before him. 
From Gettysburg he was sent to West Building 
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Hospital, Pratt street, Baltimore, nnd remained 
until October, 1868, when, seeing no hope of an 
exchange, he deserted for his regiment, and, 
walking through Winchester, met a regiment 
of cavalry at Fauquier. Not being able to get 
through our lines, he was joined to this arm of 
the service, and remained in that Hcrvice until 
January 1, 1805. On that day, as we see by 
the narrative of Mrs. Grant, he saved the lives 
of two Union soldiers. About the same time 
he, like many of the Southern soldiers, began 
to despair of the Confederacy, came to Alex- 
andria, sold his horse, gave his name as Payne, 
took tho^ oath of allegiance as a refugee from 
Fauquier, went to Baltimore, took a room at the 
house of Mrs. Branson, the lady he had met at 
Gettysburg, and resolved to wait for the return 
of peace. Now, let us see what he learned in 
the third school. 

The rebel cavalry of Northern Virginia, as 
we now know, was considered, in the Southern 
army, the elite of their horsemen. Dismounted 
cavalrymen of the army of the Potomac were 
sent to Northern Virginia, re-mounted and 
then returned to their commands. In the spirit 
of war, however, they differed materially from 
the rest of the Southern forces. First, they 
came intimately in contact with the people of 
Loudon and Fuuquicr, who had suffered most 
from the war, and whose hatred of Northern 
troops was more bitter, so that they fought 
rather from personal hate, and in individual 
contests, than from political sentiments, and 
in battle. Accordingly, whotever edge of acri- 
mony was wanting in the temper of Powell he 
gained at the houses of ruined slaveholders in 
Leesburg, Aldie, Middleburg, and Upperville. 
It was also the custom of those soldierg, and 
esteemed honorable from their stand-point, to 
caj>ture quartermasters nnd paymasters, lie 
in wait for hearers of dispatches and import- 
ant generals, and to make sudden attacks nnd 
hurried retreats. Accordingly, if he wanted a 
certain feline intrepidity in planning and es- 
caping — a capacity to approach by stealth, exe- 
cute with rapidity, and hurry off before his 
victims had recovered from their consterna- 
tion — we may well believe that he learned it in 
this third school. And who is responsible for 
the third school? His Colonel? Then let him 
be punished. His Captain? He is now at lib- 
erty. General Lee? Then let him abide the 
consequences. Jefferson Davis, who commis- 
sioned them ? Then let the blow fall on him. 
This boy comes here with no marvellous spirit 
of fury, that we should wonder and say, where 
has he learnt nil this? Where among mm are 
savages formed like this ? He comes here fresh 
from Northern Virginia, with all its sorrow and 
nil its bitterness. On the tablets of his mem- 
ory are written curses of many a ruined mas- 
ter; in his enrs are ringing theories of women 
and children, and the monns of dying men. 
liCfore his eves are visions of burning bnrn'?, 
ravaged fields, a people prostmte, Inimble, 
starving, homeless — a land once beautiful, now 
a barren waste, peopled by famine, disease, and 
ruin — and these have brought him here to seek 
n quick revenge. We know that we have done 
these things righteously, with malice to- 



ward none, for tho salvation of the State and 
for liberty. But the wail of woe and lamen- 
tation is not the less piercing; the thirst fort 
dire, bitter and consuming revenge, is no*, the 
less keen. As (he woes of Normandy broagkt 
Charlotte Corday to the chamber of Murat^u 
the humiliations of France brought Louvello 
the side of the Duke de Berri, as the ravagci 
in Thuringia brought Stapps to Napoleon ti 
Schonbronn, so is the prisoner at the bar tit 
messenger of Virginians sorrow and bittem«a 
to the chamber of the Secretary of State. Aid 
how are we to meet those woes and bittemea 
and their deluded messenger? In angert 
That were only to confess that we were wroBi 
in inflicting them. No; rather let us My, 
" What we have done was more in love thai ii 
hate. Let us forget the past. For your SM^ 
rows there is sympathy — for your bitterMM 
there is charity. From henceforward let then 
be peace, and let the great sacrifice which Hi 
have paid you make us forever even." 

IV. But there is a fourth school before his— 
the school of necessity. 

Arrived at Baltimore and having taken n 
his residence with Mrs. Branson, he \wm. 
around for something to do. He had no tndl 
or profession. The period in which he wooU 
have learned one was spent in the army; and 
we know how abhorrent it was to men of the 
South to engage in manual labor; and as kk 
hands attest, he has never engaged in any. 
Accordingly, in perplexity about his fbtnre^ 
for the little money he got for his horse wtf 
fast going — he whiled away the time in read- 
ing medical books and brooding in his chan- 
ber. While in this condition, unable to get 
home; unable to see how he was to live at Bsl» 
timore, the fracas occurred by which he wti 
arrested, brought before the Provost Marshal, 
nnd ordered north of Philadelphia. 

Picture to yourself the condition of this UB- 
fortunnte victim of Southern fanaticism, sud- 
denly again cast into the street and exiled frwn 
Baltimore, a stranger, sundered from his onlj 
friends, in a strange land. He thinks of hk 
own home in far-otf Florida, but between him 
and it are a thousand miles and a rebel amy 
on whose rolls he is a deserter. He thinks cl 
rejoining that array, but between him and it is 
a Union armv. He thinks of the unknowi 
North into which he is banished, but his fingen 
refuse the spade; he thinks of aprofession.bat 
the very dream of one is now a mockery: hf 
thinks of going where no one knows him, but 
h<» fearH that after all the curse of secessiMi 
will follow him; he thinks of eluding the is- 
tliorities nnd staying at Baltimore, but thea 
he is afraid of compromising his friends, tod 
leaves them. Everywhere the sky is d-irk 
Among Northern men he is persecuted, forlu 
is a rebel; among Southern men at Baliinion 
he is despised, for he is a recreant Southernfr; 
among Southern men at home he is a by-word, 
for he is a deserter. The earth seems to rej«et 
him, and God and man to be against him. 

Now, if there be any man in this Court wk 
has ever wandered, penniless, houseless, frietd* 
less, in that worst of solitudes, the stvi^Hfot 
a strange city, with hunger at his stomach, titi 
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i great sense of wrong At his heart, in rags, 
iikd these very rags betraying him as a thing 
bo be despised and spurned ; afraid of meeting 
U every comer the peering eyes of a Govern- 
ment detectiTe; too proud to beg, and, when 
tkunger overcame pride, rejected with a frown, 
Lliat man will understand how the prisoner 
felt in the beginning of March, 1865. If there 
be any man who has ever been hunted down by 
Dtiaery in his youth, and before much sorrow 
had made the burden e^sy, until he wondered 
why he was born, and hid his face in his hands, 
praying to God to end his pain forever, he also 
Ban understand how, in the fulness of suffering, 
he has been brother to the accused. 

Well, indeed, had it been for him if some 
angel of mercy had on that day, as he wan- 
dered a hungry specter through the streets of 
Baltimore, with flashing eyes and disordered 
hair, stretched forth her hand and said: ''Here 
is bread ; take, eat, and live." A loaf of bread 
might have saved him; a single word of kind- 
ness might have saved him ; the gracious lick 
of a friendly dog might have saved thg^glow 
of a once generous heart from goingv out for- 
rrer. We have all, my friends, had these turn- 
ing points in our lives, and we all reckon back 
to a time when we stood in the midst of gloom, 
and suddenly it was glorious day, for we found 
a plank and reached the shore. His Creator, 
In His inscrutable wisdom, thought it good there 
ihould be no ray of light, no beckoning hand, 
no hope for the prisoner. Perhaps it had been 
better if he had dragged himself to the pier 
and ended his career in suicide. It was ordered 
that bis very weakness should make him the 
prey of a human devil. We can already fore- 
■ee the consequences. He is desperate, anxious 
for death, only he is a soldier, and he will not 
die ingloriously, after having faced death an 
hundred times. He is pursued by the Govern- 
ment in which he had confided, and for which 
be bad deserted his own; pursued, tracked, fol- 
knred like an outlaw among mankind. He 
will show that Northern Government that he is 
not a dog, and that Southern Government that 
be is not a traitor; and give him but a chance, 
and be will, with one stroke, pay ofif the scores 
be owes the abolitionists, restore himself in the 
qres of his comrades in arms, and throw him- 
■tlf into the arms of a pitiftil eternity. 
■ And who is to blame that he was urged to 
ds^>eration and consequent revenge ? I an- 
swer, this civil war. The civil war took him 
(from the magnolias and orange groves of Flor- 
ida, and left him a waif upon tlie pavements of 
jft Northern city. The civil war took the inde- 
SSndent farmer ftrom his fields, and left him a 
tsggar among strangers. The civil war took 
mm from honest pursuits and professions, and 
Sift him to make his living without any other 
feoomplishments than dexterity in murder, 
nis civil war forbade him a home among 
Iforthern men, after it had taken him away 
4kom his home in the South. The civil war 
Bade him an outcast and a fugitive on the face 
if the earth ; took the bread out of his mouth, 
jpiid gave him the alternative of dying ob- 
lonrely by his own hand, or notoriously by the 
iUatb of a public ofBcer. 



y. The education of our farmer's boy is now 
complete. He has been in four schools. Slavery 
has taught him to wink at murder, the South- 

?rn army has taught him to practice and justi- 
y murder, cavalry warfare has taught him to 
love murder, necessity has taught him resolu- 
tion to commit murder. He needs no further 
education ; his four terms are complete, and he 
graduates an assassin I And of this college 
we, the re-united people of the United States, 
haTe been the stern tutors, guides and profess- 
ors. It needs now only that some one should 
employ him. 

I need not pursue this dolorous history fur- 
ther. You know the rest. If you did not know 
it, you could infer it from what has gone be- 
fore. That he should meet Booth at Barnum's 
Hotel, enter into his plans eagerly, and execute 
them willingly, are matters of course. That he 
should care nothing for money, but only for re- 
venge; that he should hate the Lincoln Gov- 
ernment like a slaveholder ; that he should en- 
ter the house of a cabinet officer like a guer- 
rilla ; that he should try to murder, and justify 
his murder like a Southern soldier; that he 
should then give himself up willingly, as one 
who exchanges the penalties of assassination 
for suicide; that ho should sit here like a 
statue, and smile as one who fears no earthly 
terrors, and should tell the doctors, calmly and 
stoically, that he only did what he thought was 
right — all these things are as certain to follow 
as use, education and employment necessity. 

Now, in considering the condition of Powell 
at this crisis, I do not ask you to believe he was 
insane. That is a declaration of mental dis- 
ease of which I am no judge. I only ask you 
to believe that he was human — a human being 
in the last stage of desperation, and obeying 
self-preservation, nature's first law. It is ac- 
knowledged by all that the possession of reason 
only makes man responsible for crime. Now, 
there are two ways in which reason is van- 
quished. One is when the passions make war 
against reason and drive her f^om her throne, 
which is called insanity. Another is when the 
necessities of the body overcome the suggestions 
of the mind, a state in which the reason is a 
helpless captive. And if you find that while 
his reason was so in captivity, he surrendered 
to temptation, I am sure you will set it to the 
credit, not of reason, but of the body, whose 
wants were imperious while there was yet no 
reason in it, in childhood, and which will again 
exist without reason after death. 

At the beginning of the war, Powell, one 
night, secured a pass and went to the theater at 
Richmond. It was the first play that Powell 
ever saw, and he was spellbound with that mag- 
ical intluence wielded by the stage over such, 
to whom its tinsel is yet reality. But he was 
chiefly attracted by the voice and manner of 
one of the actors. He was a young man of 
about twenty-five, with large, lustrous eyes, a 
graceful form, features classical and regular as 
a statue, and a rich voice that lingered in the 
ears of those who heard him. Although only a 
private soldier, Powell considered himself the 
equal of any man, and after the play was over 
sought and gained an introduction to the actor. 
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Haver -were two nilures thrown together bo Jif- 
ferenl, jet So well cslculatcil, the onu to rule, 
the uther lo be ruled, the soldier wae (all, 
BwlCH'Brk, rough, Crnnk, generous and illit«rnte. 
The acior wae or delicate mold, potishcd, grace- 
ful, iuihtlc, with a brilliant fanoy, anil an 
nbuDdont ilock of reading. Each wni whal 
the other wbb not, and each found in iho other 
ail admicvr of the other's quatiliea. The aolo 
was pleased to ha*e a follower ao powerful ii 
hia nmsi:lea, and Powell was irresiiiUbly drawt 
to folloir a mao eo wondroual; faacinBiing am 
intellectual. They saw enough of one another 
to form a cloie iutimaej, and confirm the coi 
Irol of Ihe actor OTer Powell, and parted, not ' 
tlie«t for nearl; four jeara. 

Id Ihe twilight of that memorable day i 
March, whioh I hare dosoribed, Powell wi 
dragging himaolf eIowI; along the street pa: 
Barnnm ■ Hotel — a poor creature overcome ti 
dost in;. Suddenly a fFimiUar voice hailed hin 
Looking up the steps, ho inw the f see of the 
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pressed asloniahment to Gnd Powell id such 
plight — for Ihc light in the eyes of a desporat 
man needs no tranalation — and in iJiul disui 
olty. Powell answered him in few wordi 
"Booth, I want bread — I am starving. " In oi 
dioary circumstttnoes, I do not doubt but Bool 
would have said, come in and eat; but Just no 
he wnB filled with a mighty scheme, I'ur he had 
just been to Canada, and was lying in wait for 
agents. So he did not give him to cat; he did 
not tell him lo go and die, but he si^iied with 
eagerness upon this poor maa'shuugcr tu wind 
about him his aocuncd toils, saying, "I will 
five you BS much money 
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tal onlli, binding his soul as firmly to Booth a* 
Faust lo Mephiatoplieles. and went in and 
feugted. Next moroiBg Booth gave him money 
eituugh lo buy a chitnge of clothing and keep 
him for a week. Powell now becamo anxious 
to know what plan it was that was to make 
him rich, but Booth answered evasively that it 
was in ilic oil business. Ho knew well enough 
that he had to do with a desperate nmn, but he 
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character might as yet be rejected, 
get full control of this desperate too 
into his nature ail the subtle munoni 
own. Aocordiugly he proceeded lo Boeuro ev- 
ery thought and emotion of Powell. With a 
mostor pencil he painted before the eyes of thia 
boy Ihe injuries of the South and the guilt of 
her oppressors. Heremindedhim of dovugtated 
homes, negroes freed, women ravished, the 
grates of his brothers on a thousand hillsides. 
He reminded him that he was a traitor lo the 
Southern cause, and that it was necessary he 
should regain the favor of his country. He 
painted out lo hiro his desperate condition — a 
fugitive from his friends, and an exile among 
■irangcn!. He touched him upon bis pride, and 
sbowol bim how be was born a gentleman, and 
ought lo live as a gentleman. He touched upon 
his helplcBsneBS, and showed biui that there was 
DO hope for him, in peace or war, in heaven or 



earth, except by rendering a great a< 
Iha South. He touched upon his me 
and said if he must die, he should off 
life in a manner that would be<)U«tt 
name as a blessing lo poslerit '" ' 
awoke from the depth of di'spui 
pinnacle of agonlied excilemet 
he had Itcen bi'eatliing that subtle E 



a the victim sees swiuuning ■ 
uis u/uB H lisioo of more than oeleatial ft 
but far DtT and unattainable. Wh»t w 
swam in dreams of delicious paiu I 
that former melancholy, he full an eag 
to live. Instead of that long torpor, I 
the old wounds bleeding again, and bur 
avenge the South. Instead of labatHog U 
nogru, he saw a vague visioa of rof' 
bouudless wealth. Instead of being oi 
his kinsmen, he was Gred with lekl V 
islied ns one of her chief martyrs. 
being the toy of fortune, be dreamed « 
her conqueror. But yet he saw no a 
all this, and, spcIl-bound as he was, ti 
his lormcaloi', who held him as firokly »t 
Genii did their fabled imps, for tb 
tiuo, for the means and quick rood II 
Booth saw his victim was ready, a&d 1 
to impart his mysterious ptaoB. Ke fii 
was to go lo Washington, take a " 
federates, on horseback, to the i 
capture the President, and deliver hia II 
Kebul authorities, lliis failed. ~' 
plan was lo kill the heads of the & 
hrm broached to Payne on Ihe eitttiagll 
Ijlh of April, at eight o'elock. 

Booth, on tiie evening of tlie Iftl 
o'clock, told him Ihe hour had ■tmok' 
his hands ihu knife, the revolver, MM 
package of mcdiciau; lold him Id 4i 
nudgnveliima home:, with dtreoCioutol^ 
yond lbs Aiiacosta bridge; andlie«i'~ 
the deed, I buve asked why lie d.. 
m It answer is; "Because I believed l(H 

VI, Now, let us not be deceived bj A 
:ial aome of assaBsiDatioii, and er~' 
rilh the conscientious killing of V 
ieved lo be an oppressor. H hen ' 
lion wo involuntarily brine 
mplos of men hired by atatesmni 
away with princes. There is the IlaU 
I'umer, Itogeri, of Catherine de Medici; 
Orlotr, ofCalherine, and Alexander, ol 

think of the tools used hj 'nbenM^ 
Kiobard 111,' Philip the II, by Mary 
by Louis XI, and our minds are Gl 
'th State murders aeoo 
nau shape killing for | 

and of Bo-oalled assassins. Tbat do 
when a fanaiic, religious or pcliti 
it bis duly to offer up liis life in exc^ani 
life he bclicrcs lo be a public enemy. T^ 
Sand DfKoiiebue,lbc< 'onlay of HUTsI,! 
AukerairoeinofGuaiavusUI,thelJrui 
iar, the Gerard of Urange, the Rti 
Henry IV — .men who may ally lb*i 
others, but who receive thi^ir orders! 
ai they believe, from God bimiclf. 

The first order kills for money, it 
by princes, it would for money kill 
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ojers, it uses eoneealmont, it is ashamed, it 
likea in masks and dominoes, and when 
kQght gives way to despair. Not so the sec- 
id order. It glories in its deed, it goes joy- 
Ily to its own death, it has commandments 
om Heaven, it stabs without changing it« 
*e08, it makes no effort to escape, it gladly de- 
fers itself up ; on trial it is composed as on 
e evo of triumph, it justifies its crime, it 
akes no defense, and longs for death, saying, 
. the words of Corday, *' To-morrow I hope to 
eet Brutus and the other patriots in Elysium." 
It needs no argument to show to which class 
c pri8€)ner belongs. He did, indeed, consort 
iih otliers, but ne lent his ear only, as one 
ould say : 

** Wbikt li that you would impart to me 7 
If it be anght toward the geueral good 
9«*t huoor ill one eye and death In the other, 
And I will look on both indiflTmently ; 
For, let the gode so speed me, aa I Ioto 
l'h« name of honor more than I fiiar death." 

Ton have not shown that any gold has soiled 
'm motive. You have shown that he gained 
om others plans, made with them agreements 
r time and place ; but the motive, the spirit, 
le self-sacrifice, the courage, the justification, 
le longing for death is all his own. He alone 
tys he thought it was his duty. 
I say he is the fanatic, and not the hired 
»ol; the soldier who derived his orders from 
HiScicnce, and who, in the applause o^ that 
ibunal, smiles at all earthly trials. How else 
3 you explain his bearing? He smiles at all 
lat you can do against him. To him the clank- 
ig of these chains is the sweet music of his tri- 
mph. The efforts of the prosecution and its 
itf er witnesses to convict him arc but the con- 
rmation of his glory. The power and majesty 
^ the Government brought upon his head seem 
It clear and pleasant praises of his deed. He 
ves in that land of imagination where it 
sems to him legions of the souls of Southern sol- 
iers wait to crown him as their chief com- 
Ander. He sits here like a conqueror; for 
mr weeks he has held his head erect when all 
Jbers have quailed; he meets the stare of cu- 
oiity as a king might face his subjects ; he 
•eps his state even in his cell, and the very 
eepers, in admiration, acknowledge him their 
Aster. Now, I know I dare not call him 
lad — the doctors have forbidden it. I might 
ij that if ever man fell within that definition 
r Chief-Justice Shaw of insanity, *'A very 
vrnmon instance is where a person fully be- 
eves the act he is doing is done by the imme- 
late command of God, and he acts under the 
dutiTe but sincere belief, that what he is do- 
ig is by command of a superior power, which 
Bpersedes all human laws and the laws of tia- 
are," this is the man. But the doctors have 
lid he is not insane, and though he fills the 
^\ definition he does not fill the medical, and, 
kerefore, I can not hope that you will hold him 
isane. 

But I appeal from medical definitions and '. 
om legral definitions to your good sense, and, 
ask you to explain for me the riddle of this 
an's conduct in any other way than that he' 
a political fanatic ; a monomaniac on the ' 



subject of his duty — call him sane or insane— 
yet one who is responsible only to that God 
from whom he derives his commandments. Be- 
fore another tribunal, where all his previous 
life might be inquired into, and where time 
would be given for all this mystery to be un- 
raveled, I do not hesitate to tay I eould con- 
vince the judges beyond* a doubt that he is no 
more responsible for what he has done to the 
laws of the United States than a Chinaman 
whom custom and religion give the right to 
strangle his daughters. You have not the 
time, and I must end the inquiry. But as you 
are sworn to try this man on your consciences, 
so I charge you to give him the benefit of his. 

Gentlemen, when I look at the prisoner, and 
see (as it has been my duty fbr four weeks to 
see) the calm composure with which ho has 
gone through the horrors of this trial; the 
cheerful and firm fortitude with which he has 
listened to the evidence against him, and with 
which he has endured the gaie of the public, 
as well as the ignominy of fetters; the frank 
and honest way in which he speaks of his 
crime, as a thing revolting in itself, but due to 
a cause which he thinks holy ; and, more than 
all, ^he settled conviction, which robs the trial 
of all terrors, that he has but obeyed the voice 
of custom, education, and conscience ; and the 
calm serenity with which he regards all pains 
that men can inflict upon him as contemptible, 
and part of his duty to endure, I ean not help be- 
ing proud — though blood is on his hands — ^thnt 
such fortitude, unparalleled in history, is the 
growth of American soil ; and I can not help 
wishing that throughout all the coming vicissi- 
tudes of life, in all perplexities and doubts, on 
all occasions of right and wrong, in all miscon- 
structions and trials, I may have so cheering, 
so brave, so earnest a conviction that I have 
done my duty. 

And what is this duty? What is this doing 
right? Ask the Indian, as ho returns to his 
wigwam, laden with the dripping scalps of the 
dispossessors of his soil, why he has done it, 
and he will answer you, with a flourish of his 
tomahawk and his face turned toward Heaven, 
that he is doing right — the Great Spirit has 
commanded it. Ask the Hindoo, as he disem- 
bowels some English officer by the Ganges, and 
riots in his blood, the reason of his crime, and 
he will tell you it is his duty, he is doing 
right — the Brahmins have decreed it. Consult 
the records of Vendee, and see why •Charette 
and Gastou murdered the Republican soldiery 
in ambuscades and thickets, and you will find 
they entered, at the bar of the Parisian Coui i, 
the plea that they were doing right; it was 
their duty. Now go through the devastated 
South; speak with a few of the five millions, 
and ask them why they have thirsted for and 
taken Northern blood in secret places, mur- 
dered stragglers, waylaid orderlies, and killed 
by stealth, and they will answer you, pointing 
to the charre<l remains of some ancestral home, 
and some neighboring hill dotted with graves. 
Because it wns our duty ; because we felt bound 
in conscience to do it. 

Let us not undervalue the force of conscience. 
It is man's sole director, his highest judge, his 
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iMtTMort Witfcoot It Ite !• batan erring mai- 
d«Ter, toMad by eveiy wind of pMsloni inter- 
esty ftnd oapriee. With it^ bia oonne if m oer- 
tain and regular at tbe elan. In labor it 
eheers bim; in pleaanre it reetraina bim: toall 
manner of good itpronupta bim; Aram au man- 
ner of evil it defend! bim. In peaoe it teaebet 
bim to labor; in war to Hgbt; for religion it 
tells bim to fear God; for bit eonniry it eaye, 
protect and deftnd it; for bimeelf iteays, tby 
eonntj^, thy bome^ tby fUenda first and tbyaelf 
laat It ia tlua apark of beaTenij fire wbieb 
■baa anpported martyxs at tbe atake; wbieb bas 
bnstained good men on tbe aMfbld; wbiob 
brongbt liberty and preaerred it bi tide land 
to yon and me and all of na. Let na, tben, 
respeot it^ oTon wben it apeaka in a rdee wbieb 
we^oan not understand. Let ns bonor it as 
tbe same voioe wbieb directs ns, even wben it 
direotf otbers to a grierons Ibult We are bat 
men. Tbe same Qod wbo oreated ns all, may 
reconcile all tbat^ and find in oar dliforenoe 
bat ignorance on tbe one side and ignorance 
on tbe otber. And if we dare to Jadge tbe die- 
tatea of consoience, do we not arrogate to oaiv 
aelTes tbe prerogatiTea of tbe SoTereign Law- 
giTcr of ue Univerae^ wbo gaTO tbe role, 
"Judge not, tbat ye be not jndged?" Tberefore, 
oonaidering tbat we bate tbe Omit set, and Uiat 
we can not go beyond without becoming in 
turn tranagressors, let ua leare tbat cauae with 
Him wbo measures tbe conduct of men by no 
standard of success, but by obedience to the 
iuTariable dictates of eonaoienee. For us it is 
enough tbat we are weak Judges of weak men. 
If we were beasts, unoonacioua of the aacred 
limlta of ri^t and wrong, we might excuse 
bim; if we were Gods and superior to destinyi 
we might destroy him; but as we are men who 
know our duties, but also our weakness, often 
seek good but do eyil, therefore let us do the 
work of man to man — ^punish and reform him. 
VII. Gentlemen, I haye done with narrative 
and reflections. We now know that this Flor^ 
ida boy is not a fiend, but an object rather of 
compassion. We now know that slavery made 
him immoral, that war made him a murderer, 
and that necessity, revenge, and delusion made 
him an assassin. We now know that in all 
regards he is 'like us, only, that he was taught 
to believe right what we were taught to believe 
wrong ; and that if we had been taught in his 
school, we would be like him, and if he had been 
taught in ours, he would be like us. We know 
that, from his point of view, he justifies the 
murder of our 'Secretary of State; we know 
that, fh>m our standpoint, we would gladly 
have seen, for four years, the death of the rebel 
Secretary of State. We know that we were on 
the side of the Government, because we were 
born North ; we know that he was against it, 
because he was born South ; and that had we 
been born South we would have been in his 
place, and had he been bom North he would be 
incurs. We know, also, that all the enemy 
desired the death of the President, and that he 
surpassed them only in oourage ; and that if 
W9 forgive them who killed our brothers, 
we must, in consistency, forgive him wbo 
tried to kill Mr. Seward, because be thought 
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We know, ftirther, tbat tblt 
die^ in order to gain the ftdl onrnn of 
dom; and tbat^ thenAMre^ if ws gntiQr UB| 
will triumph over ns: Imi if w apanUli 
will triumph over bm. We kaiow. alM^ 
tbe public can gain nothing by Mb mA 
tbe example ; for if be die ns ba li^ 
will be more anxious to emulata Us 
as Adam Luc, a deputy froaa Mmts, 
tbe death of Gorday, fired witk ■4m.», 
wrote to tbe tribunal requeadng to dia 
Charlotte Corday, while tbe mnltitote 
("She hi greater than Bmtua." Bat If bi 
suffered to live, be will leoeiTO the wonl ' 
isbment^-^bseurity — and tbe pubHe vilF! 
nothing to admire. We also know, oH 
can not consider it too mueb, that he bm 
no man, and that If be bo put to dooth wo 
baTO the anomaly of tbe rietim a nn r i y ln g 
murderer; and that, under tbe lawa, tUa 
can be pimiabed on^ for' aaaonlt and 
with intent to kill, and, therefiore, imprisoi 
We know, also^ that we are at tbe end of a d 
war, a time wben it is desirable there si 
be no fiikrtber mention or remembmnee of 
temal strife. If we put this man to death, 
will live forever in tbe beaarts of his oosimd^: 
and his memory will forever keep cmr brei 
flrom us. Itf moreover, we put bun to death, 
will show that war is still in opr hearts^ 
that we are only content to Uto with them 
cause we have subdued them. 

Finally, we know that if we let him live aai 
teach bim better, we ahow tbe whole world thai 
this war was carried on to undecoiTe a ~ 

people and to maintain the supremacy of tki 
laws, 90 that, now that the laws are snpKBi^ 
we may begin with reform; but if we puthia 
to death we show only that we are vindictin^ 
and use our victory only to gratify our anger. 
Let him, then, live. His youth asks it, f^ater* 
nity asks it, the laws ask it, our own sins ask it, 
the public good demands it. Because yoa ud 
I taught bim the code of assassination ii 
slavery; because you and I brought about s 
civil war, which practiced him in assassint- 
tion and made him justify it; because you tod 
I spurned him from us when he sought refoft 
with us, and bade him destroy himself, ignoUj, 
by his own hand, or grandly, by aasassinstioi; 
because, in short, you and I have made thii 
boy what he is, therefore, lest we who are ntJUj 
ourselves guilty of this attempt at mnrdo; 
should perpetrate a real murder, let him \^^ 
if not for his sake, for our own. Take frm 
the refugee his desperation, and you have tlje 
cavalryman; take fh>m the cavalryman hii 
hate, and you have the soldier of Hill; talt 
ttom the soldier his martial habits, and JM 
have the slave-holder; take fh>m the sltfe* 
holder his slavery, and you have again tk 
pure and simple child, who, four years agl 
went singing in innocence over the land. 

Before I close, one word from mjself. i 
have heretofore spoken of the prisoner as Uf 
counsel; I may also speak of him in mv c^ 
acterasaman; and I can testify that in tb 
four weeks' acquaintance I have had, heariil 
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conyeree with freedom and explain all hia 
it thoughts, in spite of the odious crime 
which he is charged, I have formed an 
late of him little short of admiration, for 
lonesty of purpose, freedom fh)m decep- 
and malice, and courageous resolution to 
i by the principles to which he was reared. 
d in him none of that obstinacy which 
rreres in crime because it is committed, 
tiopes to secure admiration in a feigned 
atency. Neither is there about hun a 
desire of notoriety, nor a cowardly effort 
reen himself from punishment; only one 
inent anxiety — ^that is, lest people should 
[him a hired assassin, or a brute; an ayer- 
to being made a public spectacle of, and 
ire to be tried at the hands of his fellow- 
ma. 

U^ether, I think we may safely apply 
im, withe at spurious sympath - or exag- 
cion, the wordb which were s^ 1 of Bru- 



** This WM the BoblMt Roman of them all 
All the oooipiititon, eaTe only be, 
Did that they did in enry of great Gaaar ; 
He only, in a general honeet thooght. 
And common good to all, made one of them. 
Hie life was gentle, and the elementa 
80 mixed in him, that nature might stand np 
And taj to all the world, " TkU wu a moii /** 



I commit him, then, without hesitation, to 
your charge. Ton have fought on the same 
fields, and as you have neyer been wanting in 
mercy to the defeated, so I know you will not 
be wanting in mercy to him. You have all com- 
manded priyate soldiers, and as you could esti- 
mate the enthusiasm of your own men, so you 
will know how to estimate the enthusiasm of 
those who fought against you. The liyes of all of 
you haye shown that you were guided in all per- 
plexities by the stern and infhllible dictates of 
conscience and duty, and I know that you will 
understand and weQ^ in your Judgment of the 
prisoner, dictates and duties so kindred to your 
own. LEWIS PATNE. 
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May it please the Court : If it be determined 
to take jurisdiction liere, it then becomes a 
question yitally important to some of these 
parties — a question of life and death — whether 
you will punish only offenses created and 
declared by lawj or whether you will make and 
declare the past acts of the accused to be 
crimes, which acts the law never heretofore 
declared criminal: attach to them the penalty 
of death, or such penalty as may seem meet to 
you ; adapt the evidence to the crime and the 
crime to the evidence, and thus convict and 
punish. This, I greatly fear may be the pur- 
pose, especially since tJhe Judge Advocate said, 
in reply to my inquiries, that he would expect 
to convict "imcfer the common law of war^ This 
is a term unknown to our language — a quid- 
dity — wholly undefined and incapable of defi- 
nition. It is, in short) just what the Judge 
Advocate chooses to make of it. It may cre- 
ate a fictitious (rime, and attach to it arbitrary 
and extreme punishment, and who shall gain- 
say it? The ktwt of war — namely, our Articles 
of War — and the habitual practice and mode 
of proceeding under them, are familiar to us 
all; but I know nothing, and never heard or 
read of a coramon law of war, as a code or 
system under which military courts or com- 
missions in this country can take and exercise 
jurisdiction not given them by express legal 
enactment or constitutional grant. But I still 
hope the law is to govern, and if it do, I feel 
that my clients arc still safe. 

I will now proceed to show you, that on the 
part of one of my clients — Dr. Mudd — no 
crime known to the law, and for which it is 
pretended to prosecute, can possibly have been 
committed. Though not distinctly informed 
as to the offense for which the Judge Advocate 
claims conviction, I am safe in saying, that 
the testimony does not point to treason, and 
if he is being tried for treason, the proceed- 
ings for that crime are widely departed from. 
The prosecution appearsio have been instituted 
and conducted under the proclamation of the 
Secretary of War, of April 20, 1865. This 
makes it a crime, punishable with death, to 
harbor or screen Booth, Atierodt, or Herold, 
or to aid or assist them to escape. It makes it 
a crime to do & particular act^ and punishes that 
crime with death. I suppose we must take this 
proclamation as law. Perhaps it is part of what 
the Judge Advocate means when he speaks of 
the " common law of war." If this be so, my 
818 



clients are still safe, if we be allowed i 
strue it as laws are construed hy eo ris rf 
But I will show, first, that Dr. dudd ; 
and can r t possibly be, guilty ^f any < 
known to .he law. 

1. Not f treason. The overt act att< 
to be alK ged is the murder of the Pret 
The proof is conclusive, that at the tii 
tragedy was enacted Dr. Mudd was at li 
idence in the country, thirty miles frt 
place of the crime. Those who oommi 
are shown to have acted for themeeUKe, 
the instruments of Dr. Mudd. He, the 
can not be charged, according to law am 
the evid nee, with the commission of thii 
act. Th re are not two witnesses to pro' 
he did ommit it, but abundant evide 
show negatively that he did not. 

Chief Justice Marshall, in deliveri 
opinion of the Court in Burros case, 
''Those only who perform a part, and w 
leagued in the conspiracy, are declared 
traitors. To complete the definition bo 
cumstnnces must concur. They must 
form a parV which will furnish the oti 
and they must bo leagued with the conspi 
4 CV., 474. 

Now, as to Dr. Mudd, there is no parti 
evidence tending to show that he wai 
leagued with traitors in their treason ; t 
had ever, by himself, or by adhering tc 
in connection with, others, levied war tj 
the United States. It is contended il 
joined in compassing the death of the '. 
dent (" the Kings death''). Foster, p. 149. s 
ing of the treason of compassing the k 
death, says: "From what has been said i 
loweth, that in every indictment for thii 
cies of treason, and indeed for levying 
and adhering to the king's enemies, m 
act must be alleged and proved J' 4 O., 490l 

The only overt act laid in these cb 
against Mudd is the act of assassinatioi 
which it is claimed he was constructi 
present and participating. His presence, 
participation, or procurement, must be^ 
by two witnesses, if the charge be treason; 
such presence, participation, or procuren 
be the overt act. 

Chief Justice Marshall, in Burr's case (J 
600), says : " Collateral points, say the \n 
may be proved according to the coursed 
common law ; but is this a collateral p< 
Is the fact without which the accused 
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lot participatp in the ^iiili of the assemblnge, 
f they were guilty (or in any way in the guilty 
LCt of others), a collateral point? This can 
lot be. The presence of the party, when 
>resence is necessary, being part of the overt 
ict, must be positively proved by two wit- 
lesses. No presumptive evidence, no facts 
W>m which presence may be coniectured or 
nferred, will satisfy the Constitution and the 
aw. If procurement take the place of pres- 
ence, and become part of the overt act, then 
lo presumptive evidence, no facts f^m which 
be procurement may be conjectured or in- 
erred, can satisfy the Constitution and the 
aw. The mind is not to be led to the conclu- 
ion that the individual was present by a 
min of conjectures or inferences, or of reason- 
ng. The/act itself mu$t be proved by two wit- 
WMMegy and must have been committed within 
he district." 

2. Not of murder. For the law is clear, 
bat, in cases of treason, presence at the com- 
nission of the overt act is governed by the 
lame principle as constructive presence in 
w din ary felonies^ and has no other latitude, 
p«ater or less, except that in proof of trea- 
lon two witnesses are necessary to the overt 
Mi, and one only in murder and other felonies. 
'A person is not constructively present at an 
rrert act of treason, unless he be aiding and 
tbetting at the fact, or ready to do so, if neccs- 
lary." 4 Or^ 492. Persons not sufficiently 
lear to give assistance are not principals, 
ind although an act be committed in pursu- 
uiee of a previous concerted plan, those who 
vn not present, or so near as to be able to 
iffbrd aid and assistance, at the time when the 
ifleBte is committed, are not principals, but 
loeeseories before the fact. WharUm Am, Orim, 
U», 112 to 127. 

It is, therefore, perfectly clear, upon the 
law as enacted by the Legislature and ex- 
pounded by jurists, that Dr.Mudd is not guilty 
if participating in the murder of the Presi- 
lent; that he was ^not actually or eonstruct- 
Nrelj present when the horrid deed was done, 
lither as a traitor, chargeable with it as an 
nvert aet, or a conspirator, connected as a prin- 
Ipal felon therewith. 

8. The only other crimes defined by law for 
b« alleged eommission, of which the Judge 
LdToeate may, by possibility, claim the con- 
ieiioB of the aooused, are : Ist. The crime of 
^toMomtabU eonapiraey, which is defined by the 
aw of 21st July, lo61, and made punishable 
y fine not exceeding $6,000, and imprison- 
ment not exceeding six years. 2d. The crime 
t being an o/cceMory b^ore, or qfier the fact to 
ii0 erimes of murder, and of assault ^with 
aient to kill. That the accused is not guilty 
ff either of these crimes, will be clearly shown 
s the discussion of the evidence which follows. 

4. Admitting the Secretary's proclamation 
a be law, it, of course, either supersedes or 
cfines the unknown something or nothing 
rhioh the Judge Advocate calls " the common 
aw of war." If so, it is a definite, existing 
hing, and I can defend my clients against it; 
Md it is easy to show that Dr. Mudd is not 
^liy of Tiolating that proclamation. He did 



not, t{fter the date of the proclamation^ see either 
of the parties named therein— dress the wound 
of Booth or point out the way to Herold — 
and the proclamation relates to/ti^tirf acts, not 
to patt, 

6. But of the common law of war, as distinct 
from the usages of Military Courts, in carry- 
ing out and executing the Articles of War, I 
know nothing, and on examining the books, I 
find nothing. All that is written down in 
books of law or authority I am, or ought to be, 
prepared to meet; but it were idle and vain to 
search for and combat a mere phantom- of the 
imagination, without form and void. 

I now pass to a consideration of the evidence, 
which I think will fully satisfy the Court that 
Dr. Mudd is not guilty of treasonable conspir- 
acy, or of being an accomplice, before or after 
the fact in the felonies committed. 

The accused has been a practising physi- 
cian, residing five miles north of Bryan town, 
in Charles county, Maryland, on a farm of 
about five hundred acres, given to him by his 
father. His house is between twenty -seven 
and thirty miles from Washington, and four or 
five miles east of the road from Washington to 
Bryantown. It is shown by Dr. George Mudd, 
John L. Turner, John Waters, Joseph Waters, 
Thomas Davis, John McPherson, Lewellyn 
Gardiner, and other gentlemen of unimpeached 
and unquestionable loyalty, who are in full 
sympathy with the Government, that he is a 
man of most exemplary character — ^peaceable, 
kind, upright, and obedient to the laws. His 
family being slaveholders, he did not like the 
anti-slavery measures of the Government, but 
was always respectful and temperate in dis- 
cussing them, freely took the oath of alle- 
giance prescribed for voters (Dr. George 
Mudd), supported an Union candidate against 
Harris, the secession candidate, for Congress 
(T. L. Gardiner), and for more than a year past 
regarded the rebellion a failure. (Dr. George 
Mudd.) He was never known or reported to 
have done an act or said a word in aid of the 
rebellion, or in countenance or support of the 
enemies of the Government. 

An effort was made, over all objections and 
in violation, I respectfully submit, of the plain- 
est rules of evidence, to blacken his character 
as a citizen, by showing that he was wont, 
after the war broke out, to threaten his slaves 
to send them to Richmond " to build batteries." 
But it will be seen hereafter, that all that part 
of the testimony of the same witnesses, which 
related to the presence of Surratt and of rebel 
officers at the house of the accused, was ut- 
terly false. And Dyer, in presence of whom 
Eglent says the threat was made to him, swears 
he was not in the country then, and no such 
threat was ever made in his presence. The 
other colored servants of the accused, Charles 
and Julia Bloyce, and Betty and Frank Wash- 
ington, say they never heard of such threats 
having been made; and J. T. Mudd and Dr. 
George Mudd, and his colored servants Charles 
and Julia Bloyce, and Betty and Frank Wash- 
ington, describe him as being remarkably 
easy, unexacting and kind to all about him — 
slaves and freemen. 
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From this brief reference to the eTidenoe of 
the character of the accused, I pass to a con- 
sideration of the testimony adduced to prove 
his connection with the conspiracy. 

And, first, as to his acquaintance tpitk Booth. 
J. C. Thompson says, that early in November 
last Booth went to the house of witness' father- 
in-Uw, Dr. William Queen, four or five miles 
south of Bryan town, and eight or ten from Dr. 
Mudd's, and presented a letter of introduc- 
tion from a Mr. Martin, of Montreal, who said 
he wanted to see the county. It does not ap- 
pear who Martin was. Booth said his busi- 
ness was to invest in land and to buy horses. 
Ue went with Dr. Queen's family to a church 
next day, in the neighborhood of Bryantown, 
and was there casuaUy introduced, before ser- 
vice, by Thompson, to the accused. After 
service Booth returned to Queen's house, and 
stayed until the next morning, when he left. 
While at Queen's, he made inquiries of Thomp- 
son as to horses for sale, the price of lands, 
their qualities, the roads to Washington, 
and to the landings on the Potomac; and 
Thompson told him that the father of Dr. Sam- 
uel Mudd was a large landholder, and might 
sell part of his land. On Monday morning, 
after leaving Dr. Queen's, Booth came by the 
house of the accused, who went with him to 
the house of Qcorge Gardiner, to look at some 
horses for sale. The accused lives about one- 
quarter of a mile from Gardiner's (Mary 
Mudd, Thomas L. Gardiner), and on the most 
direct road to that place from Dr. Queen's, 
through Bryantown. (Mary Mudd, Hardy.) 
There Booth bought the one-eyed saddle-horse 
which he kept here, and which Payne rode 
after the attempted assassination of Mr. Sew- 
ard. Mudd manifested no interest in the 
purchase, but after it was made Booth di- 
rected the horse to bo sent to Montgomery's 
Hotel, in Bryantown, and Booth and the ac- 
cused rode off together in the direction of the 
house of the accused, which was also the 
direction of Bryantown. Witness took the 
horse to Bryantown next morning, and deliv- 
ered him in person to Booth there. Witness 
says the horse was bought on Monday] but he 
thinks in the latter part of November; though 
he says he is "one of the worst hands in the 
world to keep dates.'' 

Thompson further says, that after Booth's 
first introduction and visit to Dr. Queen's, 
^' he came there again, and stayed all night, 
and left very early next morning. I think it 
was about the middle of December following 
his first visit there." 

There is nothing whatever to show that 
Mudd saw Booth on this tecond visit, or at any 
other time, in the country, prior to the assas- 
sination ; but a great deal of evidence that he 
never was at Mudd's house, or in his immedi- 
ate neighborhood, prior to the assassination, 
except once, and on his first visit. I will refer 
to the several items of testimony on this 
point. 

1st. Thomas L. Gardiner says he was back 
and forth at Mudd's house, sometimes every 
day, and always two or three times a week, 
and never heard of Booth being there, or in 



the neighborhood, after the purchM« of ths 
horse and before the assassination. 

2d. Mary Mudd says she saw Booth one 
Sunday in November at church, in Dr. Queen*! 
pew, and with his family, and that she heard : 
of his being at the house of her brother, the 
accused, on, that visit, but did not hear that be 
stayed all night ; and that on the same viiii 
he bought the horse of Gardiner. She lives at 
her father's, on the farm adjoining that of 
accused, and was at his house two or three ^■ 
times a week, and saw him nearly every day 'j 
on his visits to his mother, who was an invalid i\ 
and whose attending physician he was; and V 
never saw or heard of Booth, except on that 
one occasion, before the assassination. 

3d. Fanny Mudd, sister of the accused, liv- 
ing with her father, testifies to the same effect 'i 

4th. Charles Bloyce was at the house of tlM 1 
accused Saturday and Sunday of each week ^ 
of last year until Christmas Eve (except six 
weeks in April and May), and never sav *i 
or heard of Booth's being there. 

6th. Betty Washington (colored) lived thew 
from Monday after Christmas until now, and 
never saw or heard of Booth there before thi 
assassination. 

6th. Thomas DaVis lived there Arom 9th of ' 
January last. Same as above. 

Nor is there any evidence whatever of 
Booth's having ttayedaU night with the acensed 
on the visit when the horse was bought of 
Gardiner, or at any other time, except that of 
Col. Wells, who says, that after Mudd's arrest, 
^'he said, in answer to another question, that 
he met Booth sometime in November. I think 
he said he was introduced by Mr. Thompson, a 
son-in-law of Dr. Queen, to Booth. I think 
he said the introduction took place at the 
chapel or church on Sunday morning; that, 
after the introduction had passed b?twc3n 
them, Thompson said. Booth wants to buy 
furmiug lands; and they had somo little coa- 
versation on the subject of lands, and tbea 
Booth asked the question, whether there were 
any desirable horses that could be boupfhr in 
that neighborhood cheaply; that he mentioned 
the name of a neighbor of his who had some 
horses that wore good travelers; and that kt 
remained with him that nighty I thinkj and the not 
morning purchased one of those horsesJ' Now. it 
will be recollected that Thompson says Bootk 
stayed at Dr. Queen's on that visit Saturd«j 
night and Sunday night, and Thomas L. Gar- 
diner says the horse was bought Monday wum^ 
ing. So that, if Col. Wells is correct io 
recollecting what Mudd snid, then Thompsoi 
must be wrong. It is more probable thftt 
Thompson is right, as to Booth's having spent 
Sunday night at Queen's. Thompson's xti(\f 
mony is strengthened, too, by that of M»ry 
Mudd, Fanny Mudd, and Charles Bloyce, who 
would, in all probability, have heard the fart 
of Booth spending Sunday night at the boose 
of the accused, had he done so ; but they did 
did not hear it. 

It is here to be observed, that though the 
accused was not permitted to show, by Booth'i 
declarations here, that he was contemplating 
and negotiating purchases of lands in Charlei 
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unty, yet evidence was admitted as to his 
olarations made there to that effect. Dr. 
wmaD, of Bryantown, says that Booth ncgt>- 
.ied with him, on one of these visits, for the 
rchase of his farm, and also talked of buy- 
l horses. And a few days after witness 
d negotiated with Booth for the sale of his 
nm, he met Dr. Mudd, and spoke of the 
gotiation with Booth, and Mudd said, " Why 
ti Jrllow protfused to buy my Umd," It is also 
>wn by Dr. Blanford, Dr. Bowman, M. P. 
rdiner, and Dyer, that Mudd, for a year 
St, wanted to sell his land, and quit farm- 
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his, then, is all that is shown of any mect- 
g between Mudd and Booth in that country 
ibre the asstssination — a casual introduc- 
»ii at church on Sunday in November — Booth 
ing next morning to Mudd's, talking of 
jing his farm, and riding with him a quar- 
r of a mile to a neighbor's to buy a horse, 
4 their going off together toward Mudd's 
id Bryantown, where the horse was deliv- 
ed to Booth next morning. 
We will now turn to consider the evidence 
( to the accused's acquaintance with John H. 
prratt. If he knew Surratt at all, the fact is 
)t shown by, nor inferable from, the evi- 
»iice. Miss Surratt was educated at Bryan- 
iwn, before the war, and her family lived at 
KirattsviUe, and kept the hotel there (which 
•n the road from Dr. Mudd*s house to Wash- 
igton), until they removed, in October last, 
» a house on H street, in this city, where they 
ITO since resided. (Miss Surratt, Ilolahan, 
'•khmann). Dr. Mudd prohahb/ had met 
arratt at the hotel at Surratt svi He, or, before 
10 war, at Bryantown, while his sister was at 
ihool; but it is not shown by credible tcsti- 
ony that he knew him at all. Let us ezam- 
it the evidence on this point. 
Ijt. Mary SimvM, formerly Dr. Mudd's slave, 
m that a man whom Dr. and Mrs. Mudd 
ulcd Surratt was at Mudd's house from almost 
rery Saturday night until Monday night 
iioagh the latter part of the winter^ and 
irough the spring and summer of last year 
ntil apples and peaches were ripe, when she 
vm him no more; and that on the last of No- 
imber she left Dr. Mudd's house. That he 
mtr 9Upt in the house^ but took dinner there 
ixor seven times. ThAi Andrew Owynn^ Ben- 
Ktt Gwynn, Capt. Perry, Lieut. Perry, and 
^pt. White, of Tennessee, slept with Surratt 
I the pines near the spring, on bed-clothes 
ifraished from Dr. Mudd's house, and that 
^y were supplied by witness and by Dr. 
hdd with victuals from the house. That 
'illiam Mudd, a neighbor, and Rachel Spen- 
tr, and Albin Brooke, members of Mudd's 
tiiMhold, used to see Surratt there then. 
!• says that the lieutenants and officers had 
■Aulettes on their shoulders, gray breeches 
[til yellow stripes, coat of same color and 
tiaming. Their horses were kept in Dr. 
Udd's stable, by Milo Simms. 
2d. Milo Simnu, brother of Mary, fourteen 
%n old, formerly slave of Dr. Mudd, left 
frre Friday before last Christmas. Saw two 
Mkru mm there latt tunmer, who slept at the 
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spring near Dr. Mudd's house. Bedding 
taken from the house ; meals carried by Mary 
Simms^ generally, though they sometimes ate in 
the house, and they all slept at the spring, 
except one called John Surratt, who slept once 
in the house. Don*t say how long they 
stayed. It was in "planting tobacco time." 
He attended their horses in Dr. Mudd's stable. 

8d. Rachel Spencer, slave of Dr. Mudd and 
cook at his house, left him early in January, 
186(); saw five or six men around Dr. Mudd's 
house last summer ; slept in the pines near the 
house, and were furnished with meals from it. 
Were dressed in black and blue. Were there 
only a week^ and never saw them there before or since. 
She heard no names of the men except Andrew 
Girynn and Watt Bowie. That Albin Brooke 
lived at Dr. Mudd's then, and was with these 
men occasionally. 

4th. Elzee Eglen, formerly Dr. Mudd's slave, 
left him 20th August, 1868; saw a party sleep- 
ing in the pines, by the spring, near the 
house, summer before last. Knew Andrew Gwynn^ 
and ho was one of them; did not rccolleot any 
other names. Mary Simms carried them meals, 
and Milo Simms attended the horses in Dr. 
Mudd's stable. Some wore gray clothes with 
brass buttons, but without other marks — some 
black clothes. Did not say how many there 
were, nor how long they stayed. 

6th. Melvina Washington, formerly Dr. 
Mudd's slave, left him October, 1868; saw 
party sleeping in the pines near the house 
summer before last; victuals ftirnished from the 
house. Party stayed there about a week, and 
then left. Some were dressed in gray, and 
some in short jackets with little peaks behind, 
with black buttons. She saw them seven or 
eight times during one week, and then they 
all left, and she never saw any of them at any 
other time except during that week. That An- 
drew Gwynn's name was the only one she 
heard; that Mary Simms used to. tell her,, when 
the men were there, the names of others, but 
she had forgotten them. 

That these five witnesses all refer to the 
same party of men and the same year is cer- 
tain, from the fact that Elxee Eglen says that 
Mary Si^mma carried the party he describes as 
being there in the summer of 1868, their 
victuals, and that Milo Simms kept their horses 
in the stable, and Melvina Washington says 
Mary Simms used to tell her the names of the 
party which she describes as being there in 
1868; and also from the fact that all of them, 
except Milo Simms, named Andrew Gwynn as 
being one of the party. I will not waste the 
time of the Court in pointing out to it in 
detail the discrepancies in their evidence 
apparent from the foregoing synopsis of their 
testimony; and therefore, only calling its 
attention to the fact that all of these wit- 
nesses were living with Dr. Mudd during and 
after the year 1^1 (Dyer), down to the sev- 
eral dates given above, when they respectively 
left, I will proceed to show from the evidence 
what and when the occurrences really were 
about which they have testified. 

1st. Ben. Gwrnn (named by Mary Simms as 
one of the party) says : 
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Q. Win yoa state whetlier daring latt 11110- 
mer, in company with Captain White, Arom Ten- 
neaeee, Captain Perry, Lieut. Perry, Andrew 
Qwynn, and George Gwynn, or either of them, 
you were about Dr. Samuel A.Mudd's house for 
sereral days 7 A. I was not. I do not know any 
of the parties named, and I neyer heard of them, 
except Andrew Gwynn and George Gwynn. 

Q. Were you with your brothers, Andrew 
Gwynn and George Gwynn, about Dr. Mudd's 
house last year? A. No, sir. I haye not been 
in Dr. Mudd's house since about the first of 
NoTcmber, 1861. I haye not been on his 
place, or nearer his place than church, since 
about the 6th of Noyember, 1861. 

Q. Where did you and the party who were 
with you near Dr. Mudd's sleep? A. We slept 
in thepines near the spring. 

Q. How long were you there? A. Four or 
ftye days. I left my neighborhood, and went 
down there and stayed around in the neigh- 
borhood— ^[>art of the time at his place, and part 
of the time elsewhere. He fed us there— gaye 
us something to eat, and had some bed-cloth- 
ing brought out of the house. That was all. 

fie Airther said, that the party was com- 
posed of his brother, Andrew Gwynn, and 
Jerry Dyer, who, on the breaking out of the 
war. were, like all the people of that section, 
MMiio-strieken, and apprehending arrest; that 
he came up to Washington on the 10th of No- 
yember, gaye himself up, found there were no 
charge against him, took the oath, and went 
back home. That John H. Burratt, when this 
party were there, was at college, and witness 
neyer saw him in Cliarles county then or 
since. That his brother, Andrtw Ow^mtf went 
South in the fisll of 1861, and was neyer, to 
his knowledge, back in that county but once 
since, and that was last winter sometime. He 
corrected his statement as to when the party 
were there, and fixed it in August, 1861. 

2d. Jerry Dyer, brother-in-law of the ac- 
cused, testifies to the same as Ben. Gwynn. 
Says he and the two Qwynns were members 
of companies organized by authority of Got- 
ernor Hicks for home protection in 1860; were 
present on parade in Washington at the inau- 
guration of a statue, on the 22d of February, 
1860. When the war broke out the companies 
were disbanded; many of the members going 
South, and many of those who remained in 
Charles county scattering about f^om rumors 
of arrests; that there was a general panic in 
the county then, and almost eyerybody was 
leaying home and "dodging about;" that 
while he and the two Gwynns slept in the 
pines these three or four days, Mary Simms car- 
ried them yictuals from the house, and Milo 
Simms attended to the horses in Mudd's stables ; 
that they were dressed in citixens' clothing; 
that Andrew Gwynn went South in the fall 
of 1861; witness neyer heard of his being back 
since; that Surratt was not there thon, nor, 
so far as he knows, since. 

8d. William Mudd, a near neighbor of the 
accused, named by Mary Simms as haying seen 
the party she describes, says he saw Benjamin 
Gwynn there in 1861, but saw none of the oth- 
ers, then or since. 



4th.' Albin Brooke, rafarrad to by 
Simms and Bachel Spenear as haying aaati 

£arty they describe (and hj Mary Bbnii 
aying seen Surratt especially), says hil 
Surratt, haying met him la anotinr 
once, and knew Benjamin Gwynn and/ 
Gwynn, but that he neyer saw Somtti 
any of the men named ^7 Mary SIbbi af j 
Mudd's, nor heard of his hayimg ever 
there ; neyer heard of Andrew Gwyas ' 
back Arom Virginia since 1861. Thaihi] 
at Dr. Mudd's trom the 1st of Januaij ti I 
tween the 1st and the 15th of Sepiuibvj 
last year, and was at the stable momlDg^i 
and night, each day, and was about thei 
daily ; while there, neyer saw any stift 
horses in the stable, nor a^y ftgins ib0it| 
spring of persons sleeping there; bat ^ 
while liying near Dr. Mudd's, in the 
of 1861, he knew of Ben. and Andrew < 
and Dyer sleeping in the pines there. 

6th. Mrs. Mary Jane Simms boarded, < 
a guest, at Dr. Mudd's all last year, 
through March; knew Andrew, Bn. 
George Gwynn, and George Surratt. 
saw or heard of any of them tker% nsri 
of them sleeping in the pines. 
. 6th. Frank Washington (coloted) Hi 
Dr. Mudd's aU lasty^r; knewAn&ewC 
by sight; neyer saw or heard of hia a 
ratt (of whom a photograph was shows 
or of any of the men named hj Maiy fl 
being there, or of any men bdag theit f^i 
form ; at the stable three times daily, 
ten at the spring, and saw no strange] 
the stable ; saw no signs of men jle^piaf 1 
the spring. 

7th. Baptist Washington, earpAtsKStJ 
there putting up kitchen, etc., from Fel 
till Christmas last year, except the moatki 
August; same as aboye, except as to 
edge of Andrew Gwynn. (Photograph of 1 
ratt shown him.^ 

8th.. Charles Boyce (colored), at Dr. Mi 
through every Saturday and Sunday ill 
year, except from 10th April to 20tk ~ 
same as Frank Washington, except Mj 
knowing Andrew Gwynn. 

9th. Julia Ann Bloyce (colored cook), 
from early in July to 28d December, II 
same, substantially, as Frank Wi 
knew Ben. and Andrew Gwynn. (Phot< 
of Surratt shown witness^ 

10th. Emily Mudd and Fanny Mudd Uit^ 
adjoining farm to Dr. Mudd, at his fatba! 
at his house almost daily for years; ksewi 
the party in the pines in 1861, composell 
Dyer and the two Gwynns; knew Aft' 
Gwynn well; never heard of his being 
from Virginia since 1861, nor of Surratt 
being at Dr. Mudd's, nor of any of the 
named by Mary Simms, except the Q\ 
1861. 

11th. Henry L. Mudd, jr., brother of ihil 
cused, living at his fathers; same as tbof 
to Surratt. 

None of the five witnesses, whose 
has been shown false in all essential . 
the evidence of the twelve witnesses' fori 
fense, referred to above said that Barrstt^ 
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i of the party sleeping in the pines, except 
Tj and Milo Simms. These two witnessts 
shown to hare established reputations as 
rs, by the eyidence of Charles Bloyce, Jnlia 
n Bloyce, and Frank, Baptist and Betty 
Abington. So all that testimony for the 
•ecation, of the " intelligent contrabands," 

darkened the counsels of the court in this 
e, is eleared away. The only part of it at all 
nissible under the rules of eridence, or enti- 
i to the consideration of the Court, was that 
'Wing Surratt was intimate with Mudd, and 
m at his house last year and year before ; 

1 that, like nearly all the rest of their tes- 
iOBj, has been conclusiTely shown to be 
le. 

Laother witness, who testifies to implicate 
dd as an associate of Surratt, is William 
Etsos, who said he saw Mudd some time 
• winter enter a house on H street, just as 
•on Jarboe, of Prince George's county, was 
ac out of it; and that Jarboe was then 
King hands with a young lady, whom wit- 
I took to be a daughter of Mrs. Surratt, 
a her striking likeness to her mother, he 
ing known or seen all the family ; and that 
■topped a policeman on the street, and 
Bd whose house it was, and he said, '' Mrs. 
ratt's;" and that he droTO up to the pare- 
it, and asked also a lady who liTed near by 
she said the same. He said this house 
between Eighth and Ninth, or Ninth and 
Ik— he was not perfectly certain as to the 
cts, but was certain it was between the Pat- 
Office and the President's. Through an 
K^8 cross-examination, he fought by equiT- 
ion, or pleading defect of memory, against 
ig any circumstance by which I could 
n, directly or indirectly, the day or the 
Lth when it occurred, and, finally, he could 
r lay it was "sometime last winter." Al- 
tgh his attention had been so strongly at- 
tted to the house, he first said it was on one 
'■ of the street and then on the other ; and 
14 not tell whether it had any porch or any 
;ieo, nor describe its color, nor whether it 
a yard in front, nor whether it was near 
eenter of the square, nor describe a single 
•e on either side of the same square. He 
1 lie knew Dr. Samuel Mudd, having met 
first at Bryan town church, in December^ 
I 

?ery material thing he did say, which was 
leptible of being shown false, has been so 
m. 

A. Mrs. Surratt' s house is not between the 
mi Office and the President's, but next the 
Mr of Sixth. (Weichmann, Holahan, Miss 
rmtU 

1. Miss Surratt, an only daughter, says she 
ir saw or heard of Samuel Mudd being at 
mother's house, nor heard his name men- 
ed in the family, and nerer met Judson 
K>e there or elsewhere before the assassin- 
1. 

1. Miss Fitipatrick, who boarded at Mrs. 
•mtt's from the 6tb of October last to the 
ssination, and Holahan, who was there 
I the first week of February last, noTer 
either Mudd or Jarboe there, or heard of 



either being there, or the name of either men* 
tioned in the family. 

4th. Weichmann who boarded there through 
last winter, never heard of Mudd being at the 
house. 

5th. Judson Jarboe says he never was at 
Mrs. Surratt's house, or met Dr. Mudd or Miss 
Surratt in Washington before the assassina- 
tion. 

6th. Mary Mudd says Samuel Mudd was at 
Frederick College, at Fredericktown, Mary- 
land, in December, 1850, and was not at home 
during the collegiate year, beginning in Sep- 
tember of that year ; and Rev. Dr. Stonestreet, 
who was president of that college until De- 
cember of that year, testifies the accused was 
then entered as a student there, and could not 
by the rules of the college h^ve gone home. 

This witness, Evans, boasted often to the 
Court -that he was a minister of the Gospel, 
and reluctantly admitted, on cross-examina- 
tion, that he was also one of the secret police. 
In his reckless seal as a detective, he forgot 
the ninth commandment, and bore false wit- 
ness against his neighbor. It is to be hoped 
his testimony that he is a minister of the Gos- 
pel is as false as his material evidence. I feel 
bound in candor to admit, however, that his 
conduct on the stand gave an air of plausibil- 
ity to one of his material statements — that for 
a month past he has "been on the verge of 
insanity." 

I have- now presented and considered all the 
testimony going to show that Mudd ever met 
Surratt at all, and all that he ever met Booth, 
before the assassination, and after the first 
visit Booth made to Charles county — except 
the testimony of Weichmann, which I will now 
consider. 

That witness says that about the middle of . 
January last, he and Surratt were walking 
down Seventh street one night, and passed 
Booth and Mudd walking up the street, and 
just after they had passed, Mudd called, " Sur- 
ratt, Surratt." Surratt turned and recognised 
Mudd as an old acquaintance, and introduced 
Mudd to witness, and then Mudd introduced 
Booth to witness and Surratt. That soon after 
the introduction. Booth invited them all to his 
room at the National Hotel, where wine and 
cigars were ordered. That Dr. Mudd, after 
the wines and cigars came, called Booth into 
the passage, and they stayed there five to eight 
minutes, and then bothcame and called Surratt 
out, and all three stayed thereabout as long as 
Mudd and Surratt had stayed, both interviews 
together making about ten to twenty minutes. 
On returning to the room, Dr. Mudd seated 
himself by witness, and apologised for their 
private conversation, saying, "that Booth and 
he had some private business — that Booth 
wished to purchase his farm." And that, sub- 
sequently. Booth also apologised to him, giv- 
ing the same reason for the private conversa- 
tion. Booth at one time took out the back of 
an envelope, and made n^arks on it with a pen- 
cil. " I should not consider it writing, but 
more in the direction of roads or lines." The 
three were at the time seated round a center 
table in the middle of the room. " The room 
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wu rwj l OTg t i htl f th« siM of this eoait 
room." H« was standing, whon this was done, 
within eight foot of them, and Booth was 
talking in a low tone, and Barratt and Mndd 
looking on the paper, but witness heard no 
word of the oonTersaUon. About twenty min* 
ntes after the seeond return from the passage, 
and after a good deal of general eouTersatton, 
they all walked round to the PennsyWania 
House, where the acoused sat with witness on 
a lounge, and talked about the war, '* ex- 
pressed the opinion that the war would soon 
be OTO^^and talked like a Union man." Soon 
after getting tliere. Booth bid ^e aeeused good 
night, and after Booth left, witness and Sur- 
ratt followed, at about half-past ten o'oloek. 

It will be obserred that the only men spo- 
ken of by this witness as haWng seen the ae- 
oused on this oooasion are. Booth, who is dead, 
and Surratt, who is a fVigitiTS fh>m the ooun- 
try. So there is no one who ean be oalled to 
ooniirm or eonftete his statements, as to the 
fSset of these men being together, or as to the 
eharaeter of the interTiew. But there was mm 
/act about whieh he said he oould not be mis- 
taken, and by means of whieh his e^idenoe 
against Mudd is utterly OTorthrown. That is, 
he alleges the meeting was about the middle 
of January, and fixes the time with eertainty 
by three distinot eiroumstanoes : 

1st. He made a yisit to Baltimore about the 
middle of January, and near the date of this 
meeting. 

2d. He had, befof th$ nuitk^ got a lotter, 
whieh he receiyed on tlie 16/it ^ Jmmory, 

8d. It was after the Congressional holidays, 
and Congress had resumed its session. He re- 
eolleots this fiset of itself, and is eoninned in 
his recollection by the fact that Booth's room 
was one a member of Congress had occupied 
before the holidays, and which was giyen 
Booth, as he learned, until the member, who 
had been delayed beyond the time of the re- 
assembling of Congress, should return. Booth 
told him this. 

In refutation of this eyidenoe, we haye 
proyed, beyond all eon troy orsy, that Dr. Mudd 
was not in Washington >Vom the 2Bd of Decem- 
ber to the 2Bd of March, 

On the 23d of December he oame to Wash- 
ington with J. T. Mudd, who says they left 
their horses at the Nayy Yard, and went into 
the city at dark, on the street cars, and regis- 
tered at the PennsyWania House. They then 
went out and got supper at a restaurant, and 
then went to the Metropolitan Hotel and 
stayed there together a quarter of an hour, 
and then to the National, where witness met 
a friend, and became separated in the crowd 
from the accused. Witness strolled out and 
went back to the PennsyWania House, to 
which accused returned in a few minutes 
after ho got there. He saw and heard no one 
with the accused, though there miffht haye been 
persons with him in the front part of the 
room (which was separated from where wit- 
ness sat by open folding doors), without wit- 
ness seeing them. Witness and accused then 
went to bed; were together all next day; 
were Bhout the market together, and at the 
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storo making pniohMat; vwt Ml j| 
National Hotel, and Ml the eify sin* 
o'eloek in the aitoraoom of tte iHh, «|| 
turned home together, Wifemen mw 
Booth, ezeept on his Tialt to MiJiiiiil 
Noyember. Wo have shown bj thi ttfjll 
of Lueas, Montgemfiy, JqUb miffm mi 
Mudd, that aoeusod easso hoto •■ Ihil 
a snfioient and logitimato hilniw 
to purohase a eookingstoro aadl ottMr 
wlueh he bought hers th*B. 

On the 2Sd of Maroh, Lswo^jb 
said aoensed again oame to WMKaglai 
him to attend a sale of oondofluied ~ 
that the sale did not oeonr at that Umi 
got to Washington at four or flte P. 
their horses at Martia's, beyond ikt 
Yard, and went about looking at i 
fw sale, and went then to the Iskil 
Imuso of Henry Clark, where they 
They spent the OToning at Dr. AHen*! 
whist ; slept together that night at 
and after breakfhst most morning west 
the Capitol, looking at the patnttap 
Rotunda, and returned to Martin's at 
and after dinner left and returned 
eused was not separated from or out if 
of witness flye minutes during the whili 
and did not gfl^to any of tho hotels «r 
post-oflBee, or see or inquire fbr BiML 
Allen, Clark, Martin, Thomas Iknkf ' 
Mudd, Henry Mndd and Betty Wi 
eonflrm witness as to the oljssti sr 
of the TisiL 

On the 11th of April, three days 
assassination, while Booth, as apsssw 
hotel register, was at the National in A 
aeoused eame to Giesboro to attend the 
Qoyernment horses, which he and 
Gardiner had come on the 2dd of Mareli tt 
tend. Though in sight of Washington, hi 
not come into the city, but took disBflf 
Martin's, and after dinner left and rei 
home. On this yisit he stayed all sigkt 
Blanford's, tweWe miles from the oi^, 
up, but not returning. (Lewellyn 
Henry L. Mudd, Dr. Bianford, hfartin, 
Betty Washington, Mary Mudd.) 

On the 20th of January, he went wHIi 
wife to the house of his neighbor; 
H. Gardiner, to a party, and stayed 
daylight. (Betty Washington, Thomas ~ 
Mary Mudd.) Except for one night on Ike 
casion of each of those four yisi 
Washington, one to Giesboro, and one to 
iner's — accused was not absent from 
night fk'om the 28d of December until Ml 
rest. (Betty Washington, Thomas 
Henry L. Biudd, Mary Mudd, Frank Wi 
ton.) > 

After the eyidenoe for the defense ahen 
ferred to had been introduced, refuting and 
pletely oyerwhelming Weichmann's 
and all inferences as to Dr. Mudd*8 com 
with Booth, which might be drawn firom it, % 
accuser was introduced against him mi 
same point, in the person of Marene P, 
who said that at half-past 10 o'clock 
morning of the 8d of March, as he was 
in^ Us papers to go to the Supreme 
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B «^pnu» * moiioii in a patent case there Ending, 
\ ci7 ^^niifili motion the record of the Court shows he 
t'to i^I iU argaa on ihat daj), a stranger abruptly eu- 
a>fi vh iprcd his room and as abruptly retired, saying 
4 )7ii?||iwailoolungfor Mr. Booth's room; and though 

ii^ «.*itneii nsTer saw Dr. Mndd before or since, until 
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Biot-c B.As dsj of his testifying, he says that stranger 
''^ < > -jbtp the prisoner at the bar. Ho could not tell any 
"ST^^s-e "jvtiele of the stranger's clothing except a black 
ad •:•:!• ^pirt. Wwl A, AVhom, a part of whose evidence 
jrc have hereinbefore considered, comes to the sup- 
of Norton by saying that early on the moru- 
of eitlier the Ist^ or 2d, or 8d of March (wit- 
is certain it was one of those three days), 
Uodd passed witness on the road from Bry- 
to Wasiiington, a few miles from the 
^1 driTiag a two-horse rocks way, and there 
a Ban in with him, but whether a black or 
man witness could not recollect. Fortu- 
iy for the accused, the 1st day of March was 
Wednesday — the first day of Lent — a relig- 
hoUday of note and obserrance in the com- 
itjr of Catholics among whom he lived. For- 
ttly for liim, too, his sister Mary was taken 
Oi« that day, and required his medical attend- 
(at her Other's bouse, on the farm a^join- 
own, thirty miles fh>m Washington) each 
9 from the 2d to the 7th of March, inclusiye. 
thi aid of these two circumstances we hare 
sble to show, by Thomas Davis, that accused 
•t home at work on the 28th of February — 
day before Ash Wednesday ; by Dr. Blan- 
Frank Washington and Betty Washington, 
he was there at work at home on the Ist of 
; by Mary, Fanny, Emily and Henry L. 
Betty and Frank Washington and Thomas 
rii, that he was there on the 2d, 8d, 4th and 
of March, at various hours of each day. At or 
two hours of the time when Norton says 
>w the accused enter the room at the National 
put 10 A. M., 8d of March), Mary, Kmily, 
and Henry L. Mudd, Frank and Betty 
glon, Thomas and John Davis, all testify 
iphatically to having seen him at his 
on his farm, or at his father s house ad- 
t to hifl own — six hours' ride from Wash- 
I We have shown, too, by Mary Mudd, 
the accused has always worn a lead-colored 
whenever she has seen him this year, and 
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■he has seen him almost daily; and by 

Mudd, Dr. Blanford and Mary Mudd, that 

he nor his father owns a rockaway. 

ry Norton either saw the accused enter his 

on the morning of the 8d of March, or not 

i, for his evidence, clinched as to the date 

tlM roeord of the Supreme Court, excludes the 
litioB that he could have been mistaken as 
day. Nor can these eight witnesses for the 
be mistaken as to the day, for the inci- 
its bj which they recollect Mudd's presence 
le, fix the time in their memories exactly. 
all this eridenee before the Court, it can 
' kaiiate to hold the alibi established beyond 

only other item of evidence as to anything 

or said by Dr. Mudd, or by anybody, be^ 

tba assassination, tending in the least to 

him implicated in the conspiracy, is the 

toe of Daniel J, Thomat^ who says that sov- 

weeks before the assassination he met Mudd 



at the house of Ids neighbor, Downing, and there, 
in the course of conversation, Mudd said (laugh- 
ingly) that ** Lincoln and his whole Cabinet, and 
every Union man in the State of Maiyland, 
would be killed within six weeks.'' Witucss said 
he wrote to Col. John ('. Holland, pi-ovost mar- 
shal of that district, at EUicott s Mills, before the 
aiitsassination, advising him of Mudd's statement. 
But Col. Holland sayH he got a letter from wit- 
ness about that time, and there was not u word 
of the statement in it, nor a reference to the ac- 
cused, nor to any statement by anybody about 
killing anybody. Thomas says ho told his 
bix>ther, Dr. Thomas, of the declaration before 
the President was killed, but his brother says 
emphatically he did not tell him until alter 
Mudd's arrest — the boot found at Mudd's house 
having been named in the same conversation. 
Thomas says he told Mr. Downing about it be- 
fore the assassination, but Downing says em- 
phatically he did not tell him a word about it ai 
any time. Downing also says that he himself 
was present every moment of the time Mudd and 
Thomas were together at his house, oud heard 
every word said by either of them, and Mudd 
did not make that statement, nor refer to the 
President, or the Cabinet, or the Union men of 
Maryland, at all, nor say a word about anybody 
being killed. He says, liowever, Mudd, when 
Thomas was bragging and lying about being a 
provost marshal, did tell him, ** he was a jack," 
which insult was doubtless an incentive to the 
invention of the calumny. But it was not the 
only incentive. Thomas knew that if that lie 
could be palmed off on the Judge Advocate and 
the Court for truth, it might lead to Mudd's ar- 
rest and conviction as one of the conspirators. 
He had, on Tuesday, before Mudd's arrest, and 
before this lie was coined and circulated, been 
posting handbills, containing the order of the 
War Department offering liberal rewards for any 
information leading to the an*est of Booths ac- 
complices, and he then doubtless conceived the 
idea of at once getting reward in money from 
the Government for his information, and revenge 
on Mudd for his insult in Downing's house. 

That he gave that evidence corruptly is shown 
by Wm. Watson, John R. llichardson and Ben- 
jamin Naylor, who say that Thomas, after testi- 
fying against Mudd, went to hcc them, and said 
that "(/" 2>r. Mudd wan convicted upon his lesti- 
monyy he would then have givm conclusive evidence 
that he gave the ir\formation that led to the detection 
of the conspirator! *'^Ue then asked Mr. Benja- 
min «/. Naylor if he did not mention to him and 
Gibbons, bejore the killing of the President, the 
language thai Dr, Mudd had used. Mr. Naylor 
said that he had never done it before or after T 
"i/(p said his portion of the reward ought to be 
$10,000 — and asked me ( Watson ) if J would not, 
as the best loyal man in Prince George's county^ give 
him a certificate of how much he ought to be tnlitUd 
toj- The testimony of Richards, and of E\\ J. 
Watson, coupled with Thomas' testimony in de- 
nial of these statements, fill the record of infamy 
of this false witness. 

To accumulate evidence that Thomas' state- 
ment is utterly unreliable, the defense brought 
over twenty of his'^ neighbors, who te8tified that 
he could not be believed on oalVk — %.\n«^^ -^X^ssia. 
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vcre KavLor, liobj, Bichnrds, Orme, Joseph 
Wulers, John WnWrs, J. F. Wiituim, KU Wi 
Smiih, Biulen, Uickcue, Uuwkiati, Monra 
otben, of UDdispuleil lajuli;, oenrlj »ll of 
hud known him Oom boybood. His bi' 
Or. Thomas, ICBliSes thnc lie ib at times d*s- 
tUDgnl; nod I>r. George Mudil Mja thi 
mentally niid mamll; inaitne. And, nllhouKb 
ThoamB' BTidance wiis Iha most import 
oasB against Ur. Miiijtl, the Judge Ad' 
not seriously nttemptol to auatain liio 
tried lo itbow ibul he ever told or hiDled at tliis 
Btory V> anybody bafora the auaiainiitioD — and 
hui not askcil one of the scores oF witnesses for 
the proaocDtion !□ nilenduitca from Thomaa' 
neighborhood a quQHliou as la Lis reputation for 
Toracity — except Wm. Wataon, who wid it was 
decidedly Lad, A feeble attempt was made to 
sustaia him, by codcit Taring to show iJiat he wu 
a lealouB supporter of the Administration, and 
that, fker^ori, the general roice of his oommu- 
nity was agaiuBl him. But we showed that he 
wus a rebel at tlie beginning of the war, and an 
opponent of the Admin istrolion at tlio last eleo- 
tioD — anil then the Judge Adiocato dropped him ! 

This is all the evidenaa of ererj act or word 
done or said by any body, prior to liic asaassi' 
nation, tending in the remotest degree to cou- 
neot Muild with the conspiracy. It ooasisla, in 
large part, of the testimony of the fire negroes, as 
to the Confederate offioei-s frequenting Kludd's 
house Inst year and the your before — two of 
Ihem, Mito and Mary Simms, as to Surratt's visit- 
ing bis lieuBe last year — of Evans, as to Mudd s 
going to Surratt's house last winter — of Evans 
and Morton, as to Mudd'« being here ou tho ltd 
af March — of Woichmano, as to Ihe interview 
bqtwean Mudd, Booth and Surmtt, about the 
middle of January, nnd of Thomas, as lo Mudd's 
prediction of the assasstnalion in Marah. 1 veu- 
lure to say that rarely iu the annals of eriminal 
'.rials has the life of an acciisol beeii assailed by 
auch an array of false testimony ss is eihibiteU 
in Ihe evidence of these nine witnesses — and 
rarely has it been the good fortune of an inno- 
cent man, arraigned and on trial for his life, lo 
so confute and overwhelm his accusers. I feel 
it would be a waste of time, and an imputalioo 
on the intelligence of the Court to delay it with 
fuller dieuuBsion of the evidence of these wit- 
nesses, and feel sure it will cast their testimony 
from ilB deliberations, or recollect it only to re- 
flect how foully and mistakenly the accused has 
been assailed. 

Having DOW discussed all the evidence ad- 
duced tliat calls tor discuBsion, or may by possi- 
bility be relied on as showing Mudd's acquaint- 
ance with Booth, or connection with the con- 
spiniey. and having, I think, shown that there 
is no reliable evidence that he ever met Booth 
before the assassination but once on Sunday, 
and once the day following, in November last, 1 
will proceed to a consideration of the testimony 
relied on ro show that he knowingly aided the 
escape nf Ihe aasasain. 

first. Wby did Booth go to Dr. Mudd's and 
stop ihere from daybreak till near sundown on 
his llifrht? 1 answer, because be had a broken 
log, and needed a phjaieian to set it. And as 
to the iagrlA of the Bty, tbe vondeT is he was 




least eigbl or ten milei 
to go, after leaving Surnltsville, bv Dr. ._ 
(See Dyer's teelimony.) Would he ban| 
Ihal far out of his route to the f olOIDM CM 
if be bad not broken his leg? Or wai hfi 
his plan lo break it? Obviously, he ogdl 
in advancs hnvo planned lo escape bf m 
tho Palazint, nor to evade his piir»u«i»lyt 
coneealed in Charles county, within rii k 
ride of WashiDgton. Ho must, as a MstI 
have contemplated and planned eaoipe n 
tho Potomac into Vil^nia, and Ibenco Soa 
abroad ; and it could never have been jiont 
of Ihe plan of abduction, or of that of uaw 
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llio Potomac by Dryonlown or Dr. Mmld't. 
ibat the fact of Boolh going In the IwoHO 
accused and stopping to get bis leg stt u 
rest, does not nuccKSarily lead to anyMUli 
unfavorable lo the accused. 

Booth got iJiere, wilh Herold, aboul ds^ 
(Frank Washioglon). He usually w 
tache («se photograph), but bo then wnrt U 
wbiskerB, and had his face muffled it 
so as 10 disguise him. The disguise wu I 
up aU day. (CoL Wells.) He was take ' 
lounge in the ball, and then to a front TO 
stairs, where tho broken bone tias set, vta 
fee ofiSti was paid for the service, and id 
it is probable, he slept most of the dij. 1 
representnl lliat the leg had been bracn 1 
fall of the boiae; that ibey had come tmal 
anlown, and were going lo Parson Wiln 
After breakfast accused went to his field Ui « 
Herold, whom Mudd bad never met |Cil 
Wells), came down 1« breakfast anddiaam 
the family, and aftur dinner he and Ma<U« 
off together to Ihe bouse of Mudd's (ktberti 
a family carriage lo take tbe wounded mi 
the bouse of Parson Wilmer, five milei al 
Piney Chapel. (Lavett Wells.) Now, cio 
man luppose Cor a moment that Mudd. il 
time, tad the slightest suspicion oi 
the awful tragedy of the night before? Q 
he, knowing or suspecting the crime or tin ni 
nal, have llius recklessly given himieU npU 
rest and iriU, by publicly aiding the a . 
the assikssin '' Could be have been reodf tt 
pose his old father to suspicion by thtis W 
ing bis carriage, which would have been u 
by every man, woman and child on Iht m 
carry off the assassin T Impossible! I 
ithing more of Ihe Court than its 
ihiH fact, to cleor tho accused of all mr 
of having, up lo thai lime, known or so^ 
a crime bad been committed by the er 
stranger, whom ho was thus openly and 1 
eeking lo aid. 
Hut. ihe carriage could not be got, anJ 
nd Herold rode off toward Brvnnlewn 
lie tliero. Col, Wells Diinka the aeenw 
lim that Herald turned back when gcttir-' 
ml a-balf miles from the elder Mnd<: > 
saying be could take his friend off on ban 
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f Briscoe and Eleanor Bloyce, howerer, Bay 
saw a man riding toward Bryantown with 
recused, who turned back at the bridge at 
>dgc of the town. 

add made some purchases of calico and other 
les, and heard of the assassination. (Bean.) 
as not generally known then among the 
ens who was the assassin. (Bean, Roby, 
ter, B. W. Gardiner, M. L. McPherson, John 
herson.) In fact it was not generally known 
certainty at the theater, or in Washington, 
ay night, whether Booth was the murderer, 
•right.) In Bryantown it was commonly 
ifstood that Boyle, a noted desperado of that 
)n, who assassinated Capt. Watkins last fall, 
one of the assassins. (M. L. McPherson, 
1, Trotter, Roby.) It was not known that 
Durderer had been tracked into that neigh- 
ood. (Bean, Dr. Geo. Mudd.) Lieutenant 
i told Br. Geo. Mudd, Saturday afternoon, 
Boyle assassinated Mr. Seward, and Booth 
^resident, but that he thought Booth had not 

got out of Washington. Even next day 
day) it was reported thei*e that it was Edwin 
h who killetl the President, 
e accused left Bryantown about four 
:k to return home. Betty Britcoe says the 

man who had turned back at the bridge 
)ed in the edge of a branch, which the 
crosses a couple of hundred yards from 
bridge, until Mudd returned from the 
, and then they rode off together across 
•ranch, "up the road." But ^002 says he 
kludd a couple of hundred yards beyond 
srossing leisurely going through the farm 
lives on, by a near-cut which he usually 
led, alone; and that he would himself 
probably noticed the man at the crossing, 
1 was in full view of where he was, had 
ien waiting there; and would have cer- 

noticed him had he been with Mudd 
ling the main road, when Mudd turned 
the cut-off through the farm — but he saw 
ae but the accused. S>juan Stewart also 
Mudd in the by-road returning home 
t, and did not see any man going the 
road, which was in full view. I call the 
tion of the Court to the plat by which 
ranch and these roads are shown, and to 
ict that there is no road turning off from 
tain road between Boox's place and Bry- 
rn, except the side road by Booz's house, 
rther refutation of the testimony of Bet- 
'Iscoe on this point be required, it is 
I in the eyidencc of Primus Johnson^ who 
lerold pass the elder Mudd's in the main 
going toward the house of the accused, 
lome time after that, himself caught a 

in the pasture, and rode toward Bry- 
iiLf and met and passed Dr. Mudd coming 
•ely from Bryantown, alone^ at Boo:^9 
' and that from the time he saw Herold 

he met and passed Mudd was full an 
and a-half. And in the evidence of John 
, who was on the roadside, three miles 

Bryantown, when Herold passed, at 
ten three and four o'clock, and who 
.ned there an hour, and Dr. Mudd did 
;o by in that time. Acton also says, 
between the time Herold and Mudd went 



toward Bryantown and the time Herold 
returned alone, was but three-quarters of an 
hour. From the fact that Herold could not 
have ridden to the bridge and back in that 
time (six miles), it seems highly probable that 
he did not go to the bridge, but turned back 
about where Colonel Wells thinks Mudd said 
he did. But however that may be is not im- 
portant, as it is certain from the evidence of 
these four witnesses that Herold did not wait 
at the branch for Mudd's return from Bry- 
antown. 

As Mudd rode home, he turned out of his 
way to see his neighbor, Uard}f (who lives 
half-way between the house of the accused 
and Bryantown), about some rail-timber he 
had engaged there. The house is not in view 
of the road, a clump of pines intervening. 
He told Hardy and Farrell of the news. Har- 
dy says: 

''He said to me that ihert wot terrible news 
nowj that the President and Mr. Seward and 
his son had been assassinated the evening 
before. Something was said in that connec- 
tion about Boyle (the man who is said to have 
killed Captain Watkins) assassinating Mr. 
Seward. I remember that Booth's name was 
mentioned in the same connection, and I asked 
him if Booth was the man who had been down 
there. His reply was that he did not know 
whether it was that man or one of his broth- 
ers; he understood that he had some brothers. 
That ended the conversation, except that he 
said it was one of the most terrible calamities that 
could have brfaUen the country at this time. 

" Q. Did you say that it was understood or 
said that Booth was the assassin of the Pres- 
ident? A. There was some such remark made, 
but I do not exactly remember the remark." 

They both say he seemed heartily sorry for 
the calamity, and that he said he had just 
come from Bryantown, and heard the news 
there. Hardy says he stayed therd only 
about ten minutes, and left just about sun- 
down. Farrell corroborates Hardy as to the 
conversation, except that he reports nothing 
as to Boyle's name being mentioned; but he 
says the conversation was going on when he 
joined Hardy and Mudd. He says the house 
is less than a quarter of a mile off the road, 
and that accused stayed there about fifteen 
minutes. 

Now, I ask the Court, what is there up to 
this point to indicate that Mudd knew or had 
any suspicion that the broken-legged man was 
implicated in the crime? If there is anything 
in proof showing that fact, I fail to find it. 
True, he had met Booth twice in November — 
five months before. Had seen him that dark, 
cloudy morning, at day-break, faint with 
fatigue and suffering, muffled in his shawl 
and disguised in a heavy beard; had minis- 
tered to him in the dim light of a candle, 
whose rays struggled with the dull beams of 
the opening day; had seen him, perhaps, 
sleeping in the darkened chamber, his mus- 
tache then shaved off, his beard still on, his 
effort at concealment still maintained. 
(Wells.) And here let me remind the Court, 
that there is nothing in the evidATx<&« ^W«'ysi% 
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tint Bootli note a word, but wbere eUhef of tl^ 
man are renmd to as tajing anythinj^, "tM 
■maUor man" was the apokesmaii. Let It be 
remembered, too, that Booth was an actor, ao^ns- 
,tomed bj years of professional practice to dis- 
guise Us person, his features, and hts tones, so 
that If Mudd had been an intimate associate, 
instead of a Aiere casual acquaintance, it would 
have been easy for Booth to maintain a disguise 
eren when suQected to elcee scrutiny under cir- 
cnmstanoes feTorable to recognition. If the 
Court will also consider with what delicaoy a 
physician and a gentleman would naturally re- 
frain from an obtrusiye scrutiny of a patient 
coming to his house under the circumstances, 
they will appreciate how easy it was fer Booth 
to aToid recognition, and how probable that 
Mndd had no suspicion who his patient was. 
Had he recognised Booth before he went to Bry- 
antown, and hefird there that name connected 
With the « terrible calamity," would he haye 
Jogged quietly home, stopping to chat with 
Boos, to look after his rail-timber, to talk of the 
names of the assassins with ms neighbors? 
Unless the Court stert out with the hypothesis 
of guilt, and substitute unsupported suspicion 
for proc^— which I respect thnn too hi^y to 
fear for a moment they will do — they can not 
charge him with a recognition of Booth before' 
he returned home from Bryantown. 

Hardy says it was about sundown when Madd 
left; Farrell says about 5 o'clock. He had two 
miles to ride home. It must haye been sundown 
whenr he got home, and the men had Just gone- 
Betty Washingion teys that thre6 or four min- 
utes after Herold (the last of the two) disap- 
peared toward the swamp, Mudd came through 
the hall to the kltohen, and was then first seen 
by her after his return from Bryantown. The 
other scryants had not come from the field when 
the men started, and we are, therefore, left to 
that one witness to show that the statement of 
Simon Qayacan, one of the dctectiyes, who says 
^*-he thinks " Mudd said he went with them part 
of the way, is incorrect. It is inconsistent, too, 
with Mudd's statement to Col. Wells on the sub- 
ject, which is RS follows : "The Doctor said that 
as he came back po the house he saw the person, 
that he afterward supposed to be Herold, pass- 
ing to the left of the house, and toward the barn 
or the stable ; that he did not see the other per- 
son at all after he left him at the house, which 
was about 1 o'clock, I think." This statement, 
and that of Betty Washington, last aboyo quoted, 
coincide with, and strengthen each other. 

It is true. Dr. Mudd did say to all, who asked 
him, that he had shown Herold the way to Par- 
eon Wilmer s by the short route, but this was in 
the morning, soon after the parties reached the 
house, and before the idea of the carriapre ap- 
pears to haye been suggested. This is shown 
by the statement of Col. Wells, who pays that 
the accused, in the same conversation in which he 
said that Booth and Herold had jtut gone from the 
house as he came up, told him that *^ Herold, the 
younger of them, asked him the direct route to 
Piney Chapel, Dr. Wilmer's, saying that he was 
acquainted with Dr. Wilmer." He described the 
main trayeled road, which leads to the right of 
bis house, and was then asked if there was not 



a sbnrter or Bearer road. Ha Mid, * Tea; then 
is a road aeroas the swamp that is abonia lifls 
nearer, I think ;" he said U waa ty mOsa fhm 
his house to Piney Chapel by tha dinet tmd, 
and four miles by the marsh, and uaAnUkk te 
^ye him (as he said) a deeorlptioB bj wUcb 
Uiey could go by the nearer ronta. Ha hsIA 
that the directions were tbesa: "They wsiM Is 
pass down by his ham, IncUBlng to tha kf^ 
and then paas straight forward ha » new difse- 
tion across the marsh, and that, •& paiite 
across the marsh, they would ooaia to a Uaj 
keeping oyer the hill, th^ woiild ooma Ib Bi|^ 
of the roof of a bam, and, leltlB|t down oaa v 
two fonoes, they would reaek tha jbset vsad." 

The accused meant, of oourae^ thai tlris i^ 
quiry and explanation occurred belbte MO i^' 
torn to the house from Bryaatown, and so OA 
Wells understood him, for he so lA ofiNt ^Kjgt 
The statement of tha aoensad to Dr. Qai 
Mudd, tha next day after Booth left, is la 
same effoct He said: '*That these 
stated that they came flron BrjantowB| 
were inquiring the way to tha Ber. Dr. 
mer^s,'* thusputting th«r iBqnfay for tha 
to Parson Wilmer's in ^reet ooBnaolhMi 
their early explanation aa to whanea ^baj 

I haye no doubt that Gayaoan, tha ~ 
recoUecte an inference wUeh he, and, 
also his associate detectlye^ WUUaki^ 
frmn Dr. Mudd saying that he had 
Herold the route to Parson Wlhner'a; that 
showed it as Booth and Harohl waro I 
But the Inforcnces of detaetlvea, nndar 
strong stimulus of |irospeotlya ravardii,aif 
forenoes generally of gnlU; and that thtil 
ilemen were not fr^e from the waakaeM 
their proftssion, and that they gnm^ s^«r«- 
resented Dr. Mudd in other important ib#|i 
ments, will presently be ahown to the satifCi^l* 
tion of the Court. .- 

Now, if Mudd did not know, when he ttlhijQ 
with Hardy about the assassination, and wpii i 
of Booth in connection with it, that the a««» 
sin was at his house — as I think the eyideiMt 
shows he did not — then when did he first n»- 
pect it? Col. liVells says his if^ferenet va^ 
from something the accused said, that he lo^ 
pected the crippled man to be Booth belbrth 
left the premises. The eyldencc not only sbvat 
that when Mudd returned Booth had gone«d|^ 
of sight, but it nlso shows what fact it 
that, added to the undue excitement of 
strangers, and to the fact that the c 
man shayed off his monsteche, thoroij 
aroused his suspicion. It was the fact thit 
wife said to Atm, qfter they left, that, as tki 
pied man came </o^tm to gOj his fdUe wMtken 
came detached from his /ace. (Lieut. LowtOJa 
When she told him this, and what he stid 
proposed to do, was not shown by the 
tion, and, by the rules of eyidence. covUut 
by the defense. But that was a fact vki 
could not probably haye been commnnicitcd 
Mudd by his wife until Booth had gone. 

In the eyidence adduced as to Mudd's 
sequent conduct and statements, I need 
call the attention of the Court to two 
for in it there is nothing else against 
let. He did not telL on Tuesday, that the 
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was there, far down in the leg of which was 
found, by the officers, "J. Wilkes," written in 
pale ink. I answer, the boot was not found by 
his wife until seyeral days after the assassin 
left, and was then found in sweeping under the j 
bed. (Hardy.) We have every reason to sup-i 
pose it was not found until after Tuesday, for ! 
the accused, on Friday, before a question wnsi 
asked, or a word communicated to him, told of 
ike hoot himtelfy and had it produced^ and said, in 
presence of his wife, it was found by her after 
the officers were there before, f Hardy.) 

2d. Of the three detectiyes wno went to the 
house of accused Tuesday, Williams says : Ac- 
cused denied throughout that two men had 
been there; jet he says, on cross-examination, 
that accused, in the same conyersation, pointed 
out the route the men had taken toward Wil- 
mer's. Oavaean said he atfirst denied two men 
had passed there, and then admitted it Lloyd 
says he denied it from beginning to end, on 
Tuesday. But Lieut. Lovetl, who went with 
and in command of these detectiycs, speaking 
of this interview on Tuesday, says : " We first 
Eiked whether there had heen any stranger » at his 
haute, and he said there were" The three detcc- 
tiyes are manifestly mistaken ; either from in- 
firmity of memory, or from some less pardon- 
able cause, they haye failed to recollect and 
truthfully render what Dr. Mudd did say on 
that subject. 

The commentators upon the law of eyidence 
^TC a caution which it may be well for the 
Court to obserye. They admonish us how easy 
it is for a corrupt witness to falsify a conver- 
sation of a person accused, and as the accused 
ean not be heard, how difficult, if not impossi- 
ble, contradiction is. How easy for an honest 
witness to misunderstand, or in repeating 
what was said, to substitute his own language 
or inference for the language which was vcally 
used, and thus change its whole moaning and 
import. In no case can the caution be more 
pertinent than in this. The very phrcnsy of 
madness ruled the hour. Reason was swal- 
lowed up in patriotic passion, and a feverish 
and intense excitement prevailed most unfa- 
vorable to a calm, correct hearing and faith- 
ful repetition of what was said, especially by 
tha suspected. Again, and again, and again 
tho accused was catechised by detectives, each 
of whom was yieing with the otheras to which 
should make the most important discoveries, 
and each making the examination with a pre- 
conceived opinion of guilt, and with an eager 
desire, if not determination, to find in what 
might be said the proofs of guilt. Again, the 
witnesses against the accused have testified 
nnder the strong stimulus of a promised re- 
ward for information leading to arrest and 
followed by convictions. (See order of Secre- 
tary of War.) At any time and in any com- 
munity, an advertisement of rewards to in- 
formers would be likely to be responded to — 
at A time, and on an occasion like this, it 
would be a miracle if it fbiled of effect. In 
Tiew of these considerations, the Court can 
not be too vigilant in its scrutiny of the evi- 
dence of these detectives, or too circumspect 
in adjusting the influence to be given to it. 



No more effective refutation of this state- 
ment, that Mudd denied on Tuesday that two 
strangers had been at his house, can be given 
than to ask how came Lieut. Lovett and the 
detectives at Dr. Mudd's? They did not scent 
out the track for themselves. They were ot 
Bryan town on Saturday, and were at fault, 
and hud they been let alone, would probably 
have remained at fault, and not have gone to 
Dr. Mudd's. By whom and when was the in- 
formation given which brought them there? 
The next morning after the startling news of 
the assassination reached him, the accused 
went to Dr. George Mudd, a man of spotless 
integrity and veracity, and of loyalty un- 
swerving through all the perilous and dis- 
tressing scenes of the border war, and fully 
informed him of all that had occurred — the 
arrival of the two strangers, the time find cir- 
cumstances under which they came, what ho 
had done for them, the suspicions he enter- 
tained, when they departed, and what route 
the}' had taken ; and requested hiiu, on his 
behalf and in his name, to communicate this 
information to the military authorities on his 
return that day to Bryantown. Dr. George 
Mudd didmixke the communication as requested, 
on Mondaj^ morning, to Lieut. Dana, and fur- 
ther informed him of Dr. Samuel Mudd's de- 
sire to be sent for any further information 
which it might be in his power to give, la 
consequence of this, and of this alonc^ Lieut. 
Lovett and the dettrctives did, on Tucaday^ go 
to the house of the accused, accompanied by 
Dr. George Mudd, who prefaced his intro<luc- 
tion by informing the accused that, in accord- 
ance with his request^ he had brought Lieut. 
liOvett and the detectives to confer with him 
in reference to the strangers who had been at 
his house Saturday. Of these facts there is 
no doubt or dispute. They stand too promi- 
nenty upon the record to be ignored or eva- 
ded. But for this information the detectives 
would not have been at the house of the ac- 
cused at all. They came at his request, and 
when they came it is absurd and idle to say 
that he denied, almost in the presence of Dr. 
George Mudd, who had been his messenger 
and was then in the house, that the two stran- 
gers had been there. On the contrary, the 
evidence shows he imparted all he knew, and 
pointed out the route which the strangers 
took when they left — ^but which Lieut. Lovett 
and the detectives did not at once pursue, be- 
cause they chose to consider his statement un- 
candid, and intended to put them upon a false 
scent. Indeed, so accurate was the descrip- 
tion given by the ascused to Lieut. lovett, 
Tuesday, of the persons who had been at his 
house, that the lieutenant says he tcis mtit- 
fied, from Mudds description, they were Booth and 
Ilerold, 

It was in great part by reason of Dr. Mudd's 
having delayed from Saturday night until 
Sunday noon to send to the authorities ut Bry- 
antown information as to the suspected per- 
sons who had been at his house, that he was 
arrested nnd charged as a conspirator; and 
yet I assert this record shows he moved 
more promptly in communicating his inform- 
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age wu commuaieBted to Lieut. Di 
day maniiBg. Tueidai/, Lieut. LoTi'll and Ibe 
delrctiTGB Game, ■od tbHt officer got sucli iti- 
fnrmnliaii from Dr. Mudd sa caniincod him 
the suspected pernoDS wrre Booth and Herold, 
Bad fc< it WA» DtiC until Col. Well» ckdio, ou 
SatatdiB), tbal an energetic pffort was made to 
And the route of the assBBsiii. On (hat d»y, 
I>r. Mudd hiiDself went with that oBioer, und 
followed tbo traaks on the route iodioated be- 
;oDd the marsh into a piece of plowed 
ground, where the tracks vrcre lost. But Col, 
Welle had got the general direction, anil it was 
in conaequpDce of Ibn information srnt hy the 
nccuBfd to ihe authorities (be day after Booth 
left his house, that he was traeked to the Po- 

But lh« evideooe does not Bhow that 1 
Mudd delated at all in conini union ting his 
formation, for it does not show vihen his wife 
told him of the fnlae whinker of the crippled 
tnan. Dut, admit she lold him on Salurda; 
evening, ns soon as Ihe men left. It was four 

feared to bo left alone that night. Boyl , 
bnuntcd that peighborhood, was understood 
bj Dr. Mudd to have been one of Ihe OBsna. 
eing (Hardy), ftnd may not his or bis wile'i 
fenrs of Iha rengcince of that desperado b«T( 
prerented him commnnicnting his suspiciant 
dirttt and inpmoa In the officer at Bryuutonrn^ 
He lold Dr. George Mudd next day, when Ask- 
ing him to go to the authorities with the in- 
formntion, lo oaution them not to let iibe pub- 
licly known that As had volunteered the ilate- 
luBDt, lest he might be aasasBlDBled in rcrengc 
for hiring done il. 

ttaWng Ihn? prescntcil and discussed aome- 
wliat ill ilclnil the lustimany in this case,! 
now ask the indulgence of the Court while I 
briefly review some of in leading foaturcs. 

Booth and Mudd met flrst in November last 
Dt oburch, npar Brjanlown, cnanally, and but 
forn few minutes. Their conversation nns in 
presence of many others, including men of 
unquestioned loyally. Neit morning, Booth 
left Dr. Queen's, code by Mudds, talked of 
baying his farm, got him to show him over to 
Gardiner's, a quarter of n mi!c off, tthero be 
bought a horse, Mudd manifesting no interest 
in the purchase. They rode away together 
toward Mudd's house, and toward Brynntown, 
where Gardiner found Booth next morning at 
Iha village hotel. Booth was again at Dr. 
Queen's in the middle of December. But the 
evidence shows that he did not go into Mudd's 
neighborhood, or seek or see him. So far as 
we dare speak from the evidence — and we 
should dare apeak from nothingclse — Ihat is 
all ibc intorcDurse between Mndd and Booth 
n that neighborhood before the assassin a I ion. 



What 
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larlt teward Mudd more than to 
Dr. Queen or Mr. Qardinof, or any other gen- 
tleman in Charles county, to whom Doolh had 
been introduced, and with whom he bad con- 
versed ? Alt that is shown to have passed 
between (hem was perfectly natural Hnd hurm- 
less, and nothing is to be presumed nhioh was 



not shown. True, they might have talked of 
and plotted asssBtinatiDn ; but did they 7 la 
there, in the intercourse which had ihuf fat 
I occurred, any incident from which such ■ de- 
duction could bo drawn, or which would jue- 
lify a suspicion that any such thing wss 
thought of or hinted at? Nor did they trtt 
meet again m^pBhtrt before the nasas si nation, 
unless the testimony of Weichmana is to bs 
aaoepted as true, which, upon this point, at 
least, is quite unworthy of oredoncE. He 
Bweara ut having met Dr. Mudd and Booth, ii 
(he city of Washington, about the middle of 
January — certainly after the holidays. Boi 
it is in proof by many wi(ueues, who can nst 
be mistaken, have not been impeaclied, and 
who unquestionably stated the truth, Ihat Dr. 
Mudd was from home but one night from the 
23d of December to Ihe 23d of Harc^ and 
Ihat night at a party in his own neigbbarliood. 
If this be so, and there is no reasoa to doubt 
it. then Weichmann's statement cau not In 
true. The mildest thing that can be said of 
him, as of »orlDU, is, tbal he wns mistaken 

shown by this contradicted witness (Weieli- 
mann) was, that I>r. Mudd and Booth, «ho 
were almost strangers to each other, met &m- 
ratl, to whom Booth was unknown, al the S*- 
lionst Hotel, and wilhin half no hour atlir 
the meeting, plotted the aaiassinalion of llx 
President, his Cabinet, the Viae-President,aiid 
General Grant — all this in WaBhingUu. and 
in the presence of a man whom one of tht 
supposed oonapiratars knew to be an ea- 
ployee of Ilie War Department, and bad CM- 
son to believe wac a GoTernmenL deiMliv*! 
It is monstrous U> believe any such thing m- 
ourriHl. Il outrages ail that we have liitrntJ 
of the pbilosopby of human nature, all thai 
we know of the motives and principles ofbu- 
mnn actions. And yet, if Mudd wus notlhro 
and ibere inducted into the plot, h<! never iras. 
He n!^Terauw Booth again until Dl\ertbe MHf- 
sinalion, and never ssw any of the other eoo- 
Ipirnlors nt all. Twice, then, and twieeonly— 
unless the Court shall accept the lestimonj 
of Weicbmann against the clear proofs of M 
alibi, and then only three timea — ho and Bootl 
had met. None of (bese meetings ocearreii 
later Ihun the 15th of January. Tbey an 
shown Id hnve been aceidmUU and bri«f. Tti 
parlies had but little con veraation, and pnrtiDiU 
of that little have been repoDled (o the Court 
So far as it has been disclosed, i( was as tan»- 
em as the prattle of children, and nolawori 
ras breathed that can be tortured inlocriai- 
lality — not a word or an act thnt betokeni 
aalign purposes. Against how many scwo 
of loyal persons, even in this commuDity,iDi; 
stronger evidenoe -be adduced than agiiill 
Mudd, if the mere fact of meeting and coa- 
with Booth is to be accepted BSe<!- 
if guilt'/ Boii'li was D guest al tbt 
National Hotel— intelllgeni, agreeable, of *>- 
lanner, with do known blemish on 
his character as a man or a ciliicn. He luJ 
enfru of the drawing-rooms, and mingM 
freely wilh the throngs that assembled Ihin. 
His society, so far from being shunned, «■< 
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eonrted ; and the fairest ladies of the land, 
the daughters of distinguished statesmen and 
patriots deemed it no disparagement to them 
to accept his escort and attentions. It is not 
extravagant to say, that hundreds of true, 
Union-loying, loyal people in this and in 
other cities, were on terms of cordial and in- 
timate association with him. And why should 
they not hare heen ? He was under no sus- 

Sicion. They did not shun him. Why should 
[udd ? And why shall what was innocent in 
them be held as proof of guilt in him ? Let 
it be remembered, in this connection, that Dr. 
Mudd's house was searched and his papers 
seiied; that Surratt's house was seized and 
searched ; that all the effects of Booth, Atse- 
rodt, Arnold, Herold, Spangler, and Mrs. Sur- 
ratt, that could bo found, were seized and ex- 
amined ; and among them all not a letter, a 
note, a memorandum, not the scrape of a pen by 
any person or in any form, has been found 
implicating Dr. Mudd. Let it further be re- 
membered, that all these persons have been 
subjected to repeated examinations, under ap- 
palling circumstances, by yarious officials of 
the Goyernment, eager to catch the faintest 
intimation of Mudd's complicity, and that not 
one of them has mentioned or hinted at his 
name. Let it also be remembered, that anon- 
ymous letters haye been picked up in railroad 
ears, found in pigeon-holes at hotels, rescued 
f^m the wayes, and that the continent has 
been trayersed and the ocean yexed in search 
of proofs of the conspiracy, its instigators, 
leaders, and abettors, and that in all this writ- 
ten and oral testimony there is not a word 
making the remotest allusion to Dr. Mudd. 
The probabilities arc as a thousand to one that 
he neyer knew, or heard, or imagined, of a 
purpose, much less plotted in a conspiracy, 
ei ther to capture or to assassinate the Presiden t. 
There is not only a failure to show his connec- 
neetion affirmatively, but, if the rules of law 
be reversed, and guilt be presumed until in- 
nocence be shown, then, I say, he has carried 
his proofs in negation of complicity to a point 
as near demonstration as it is possible for cir- 
cumstantial evidence to reach. I once more 
eoncede, that (if the Court accept Weich- 
mann's statement) it is possible he may have 
talked treason and plotted assassination with 
Booth and Surratt, but it is indefinitely re- 
moved from the probable ; and neither liberty 
nor life is to be forfeited upon either proba- 
bilities or possibilities. I can not bring my- 
self to fear that this Commission will sanction 
what, in my judgment, would be so shocking 
and indefensible a conclusion. 

If he and Booth had, at the alleged meeting 
in January, confederated for the perpetration of 
one of the most stupendous and startling crimes 
in the annals of human depravity, who can 
doubt that frequent meetings and consulta- 
tions would thereafter have occurred, and 
that they would have increased in frequency 
as the time for the consummation of the atro- 
cious plot approached ? Yet, though within 
six hours' ride of each other, they had no 
meetings, no consultations, no intercourse, no 
communication, no concert, but were in total 



Ignorance of each other's moTements and pur- 
poses. . Mudd was here the 28d of March, but 
he was not here for the purpose of seeing 
Booth, nor did he see him. He made no in- 
quiry for him: did not call at his hotel; saw 
none of his associates ; did not speak of him ; 
did not, so far as appears, even think of him. 
On the 11th of April, only three days before 
the frightful tragedy was enacted, Mudd was 
at Giesboro, in sight of Washington. Booth 
was then at the National Hotel; and if Mudd 
was leagued with him, that was the time of all 
others, from the conception to the consumma- 
tion of the deed, when he would have seen 
and conferred with him. If Mudd was a con- 
spirator, he knew of Booth's presence here 
then ; yet he did not come to the city-— did not 
inquire for Booth, see him, hold communica- 
tion with him, learn whether he was in Wash- 
ington or Boston, Nassau or London. Three 
days only before the frightful tragedy — three 
days before the world was astounded by its 
enactment I Imagine, if you can — if he was 
a conspirator — what a tumult of thought and 
emotion must have agitated him then — what 
doubts and misgivings — what faltering and 
rallying of resolution — what invocations to 
" stop up the access and passage to remorse" — 
and then ask your own hearts and judgments 
if it is natural, or possible, that, at such a mo- 
ment and under such circumstances, he could 
quietly have transacted the . business that 
brought him to Geisboro, then turn his back 
upon Washington, indifferent to the failure or 
success of the events with which his own life, 
the happiness of his family, and all that was 
dear to him on earth, were bound up ? If a 
conspirator, he knew what had been, and what 
was to be, done. He knew that the hour for 
the bloody business was at hand, and that 
everything depended upon the secrecy and 
success of its execution. Yet he was indif- 
ferent. He sought no interview with his sup- 
po8e(|, confederates — gave them no counsel or 
assistance— took no precautions for security — 
gave no signs of agitation or concern — ^but, in 
sight of the place and the agents selected for 
the enactment of the horrible deeds, turned 
his back upon them all, with an indifference 
that bordered upon idiocy, quietly trafficked 
at Geisboro, and returned to the seclusion of 
his family and farm. You know, gentlemen, 
that this is impossible. You know that it 
could not have happened without outraging 
every law of human nature and human ac- 
tion. You know that at such an hour his soul 
would have been shaken with the maddest 
storm and tempest of passion, and that no 
mere business affair on earth could have se- 
duced his thoughts for a moment from the sav- 
age slaughter he had in hand. It would have 
engrossed all his thoughts, and shaped all his 
actions. No one can, in the strong light of 
the evidence, believe he was a conspirator. 

I then confidently conclude that Dr. Mudd 
can not bo convicted as a principal. in the fel- 
ony. He did not participate in its commis- 
sion, and was more than thirty miles distant 
from the scene when it was committed. He 
can not be convicted as an accessory before 
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t]i« flMt^ ibr Uie eridwioe fkili to iliow Uiftt 
be had anj kftowledge or snspieion of an 
intention to eommit it. If, then, he ie to be 
held reeponeible et all, it is an aceesior j after 
the ftMt. Does the OTidence implicate him in 
that character? What is an aeceeeory after 
the fact? 

An accessory after the t^ei is when a peru 
son, knowing a felony to hare been committed, 
receiTcs, relicTes, comforts, or assists him 
whom he knows to be the felon. He most 
know that the felon is gniltj to make him an 
accessory. 1 Chitt,' Oim, Law^ 264. 

Any assistance giren to him to hinder Ait 
being tg^prekend$df tried, or ponished, is suffi- 
cient to convict the offender— as lending him 
a horse to escape his pursuers ; but the as* 
iistance or support must be |^Ton in order to 
feTor an illegal escape. 1 dkUL Orim. X«v, 
266. If a man receires, harbors, or otherwise 
assists to elude Justice, one whom he hume to 
be gmU^ ^/eioiqf, he becomes thereby an ao- 
eessory after the fisct in the felony. 1 JBtt A- 
qp'« CHfw. Lam^ 487. ObriouBly, a man to be 
an accessory after the fbct swtl be &ware </ the 
gmU f^ hie prine^^; and, therefore, one can 
not become an accessory by helping to escape 
a prisoner conTicted of felony, umkee As hae 
notiee <rf ike convieliofi, w a% Uaei rf ihefeUm^ 
eommUed. 1 Biehep'e Crim, Law, 486. The 
charge against an accessory consists of two 
parts : First, of the felonious situation of th 
principal : and, secondly, of the guilty knowl- 
edge and conduct of the accessory. It inll 
thus be seen that knowledfe qf the trime eoM- 
mitteif <md qf the ffmU ff the primeipal who ie 
Mddy and aid and assistanoe ^fier eKfmrimg ihmt 
Anewte^w, are all necessary te charge one as 
accessory after the fact. 

Now let us apply the facts tx> the law, and 
see whether Dr. Mudd falls within the rule. 
On the morning after the assassination, about 
daybreak, Bootib arrired at his house. He did 
not find the doctor on watch for him, as a 
gtrilty accomplice, expecting his arriyal, would 
hay^ been, but he and all his household were 
in profound sleep. Booth came with a broken 
leg, and his companion, Herold, reported that 
it had happened by the fall of his horse, and 
that they had come from Bryantown, and were 
going to Parson Wilmer's. The doctor rose 
from his bed, assisted Booth into the house, 
laid him upon a sofa, took him up stairs to 
a bed, set the fractured bone, sent him a raior 
to shaye himself, permitted him to remain 
there to sleep and rest, and had a pair of rude 
crutches improvised for his use. For all this 
he receiyed the ordinary compensation for 
seryioes rendered to strangers. He then went 
to his field to work. After dinner, while the 
day was still dark, and Booth still resting dis- 
guised in his chamber, Mudd left the house 
with Herold. £yen though he had known of 
the assassination, and that his patient Was the 



in, none of these aeta of aMlslaaei 
would haye made him an aeeessofy after tks 
fact. '* ff apereon nyg^y a /ettn mth food, or 
other neeeeeariee for hie e mi e m mm ee y or pr^ernkm' 
eliff attend km met or woamdei^ tkomgh he knem 
him to be afeUm, tAsse acte will noi be eujkieni te 
maheapart^ anaeeeeeoTff nfter thefaeL" Wher- 
ton'e American Orinmal Law, p. 78. But he did 
not know, and had no reason to suspect, that 
his patient was a fngitiye murderer. Iks 
most sealous adToeate would net Tentore te 
assert that the eyidenoe warrants anch con* 
elusion ; much less will it be assumed by one 
acting under the solemn responsibilities of 
judge. Down, then, to the time Mudd left 
home with Herold, after dinner, the eyideoee 
affords no pretext for asseriiBg he was an so- 
cessory after the fiaet. 

But if he was not then an aoeeasory, he 
uoferwar. It is shown that Herold turned 
back on the way to Bryantown, and when 
Mudd returned, he and Booth had gone. 
And the eyidenoe does not show that he eu»* 
peoted them of haying been guilty of ai^ 
wrong, until his wife told him, after thegr hm 

Sue, that the whiskers of the crippled imm 
il off as he came down staira to go. tai% 
Booth was guilty, and Mudd had diowa Us 
companion the route to Wilmer's} which wit 
the only thing done by Mudd, f^m first li 
last, that could haye implieated him, sssa Ail 
he/rom thefrei hmown the erime ami tkt eriadad, 
But when lie did that, he did not knowetthsr; 
for he did not know Uie erime until ho weal 
to Bryantown, nor haye eyen the loaat nqpi* 
cion of the criminal, until «fter Booth mi 
gone. I haye read you the law-— the ssiayir 
must be shown. Things not appearing omI 
not existing stand before the law in the sane 
category; and the guilty knowledge not ap- 
pearing in evidence, in the eye of the law it 
does not exist. In this case it is not only not 
shown, but is ncgatiycd by the eyidence. The 
conclusion most unfavorable to Mudd which 
the evidence can possibly justify is, that,hay- 
ing had his suspicions thoroughly aroused Sat- 
urday night, he delayed until Sunday nooa 
to communicate them to the authorities. ^Jlf 
A knows B hath committed a felony, but doth net 
discover it^ this doth not make A an aeceeeory (^Uf 
the fact." 1st HaUs Fleas of the Crown, 618. 
'* Merely suffering afeUm to escape will not cherfi 
the party so doiny — such amountiny to a mertosa** 
eion." Whar, Am. Orim, Law, 78. 
Can, then. Dr. Mudd be conyioted as a conspir- 
ator, or an accessory before or after the fact, is 
the assassination? If this tribunal is to bi 
governed in its findings by the just and time-hon- 
ored rules of law, he can not ; if by some edlet 
higher than constitutions and laws, I know n«t 
what to anticipate or how to defend him. Witk 
confidence in the integrity of purpose of tbf 
Court and its legal advisers, I now leave the 
case to them. SAM'L. A. MUDD. 
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nt and OhiUemen of the Cbmmitnon : 

ppeared before you as the sole ooun- 
prisoner, Michael O'Laughlin, and, 
present the accused, Samuel Arnold, 
ie to their defense, deeply impressed 
raTity of their situation, and the im- 
f the duty it imposes, 
elf, I would say, that, born and nur- 
er the segis of the Federal Govern- 
schooled from childhood in that all- 
patriotism which knows no section 
when the interests or glory of my 
in question, I have been second to 
;tachment to the Federal Union, and 
to the rebellion which menaced its 
I need hardly add, that no one 
> more deplored and execrated the 
ne wrought upon the Chief Magis- 
le nation at a moment when the re- 
peace and sectional reconciliation 
. to crown his arduous and patriotic 
or was I willing to connect my hum- 
rith this defense until I felt assured 
cused, for whom my service was first 
IS merely the victim of compromising 
?s, but was wholly innocent of the 
se. And now that I have heiird the 
reduced to you, I am strong in the 
that, even if it appear that these 
d were ever beguiled, for a moment, 
o the suggestions of this restless 
(ooth, yet there is no blood on their 
d they are wholly guiltless of all 
knowledge of^ or participation in, 
. deed of malice" which plunged the 

mourning. I feel, therefore, that 
re, not as the defender of assassins, 
ue the innocent from the opprobrium 
at crime and a death of infamy. 

>t forbear the remark that, upon this 
the accused and their counsel have 
ader disadvantages not incident to 
ourts, and unusual even in military 
both the civil courts and eourts- 
e accused receives not only a copy 
rge, or indictment, in time to prepare 
(e, but also a list of the witnesses 

1 he is to be confronted. And, in the 
s, it is usual for the prosecutor to 
.vance the general nature of the case 

to establish, and the general scope 



of the evidence he expects to adduce. By this 
the accused is enabled not only to apply intel- 
ligently the test of cross-examination, but 
also to know and show how much credit is due 
to the witnesses who accuse him. In this case 
the accused were aroused f^m their slumbers 
ou the night before their arraignment, and, for 
the first time, presented with a copy of the 
charge. For the most part, they were unable 
to procure counsel until the trial had com- 
menced; and, when counsel were admitted, they 
came to the discharge of their duties in utter 
ignorance of the whole ease wliioh they were 
to combat, except as they could gather it fh>m 
the general language of the eharge, as well as, 
for the most part, wholly unacquainted with 
the prisoners and their antecedents ; and the 
consequence is, that the earlier witnesses for 
the Government were allowed to depart with 
little or no cross-examination, which, subse- 
quent events show, was of vital importance to 
elicit the truth, and reduoe their vagueness of 
statement to- more of accuracy. And, I may 
add, that important parts of this testimony 
have consisted of the always suspicious state- 
ments of informers and accomplices, brouf^t 
tnxn remote places, whose antecedents and 
characters it it impossible for the prisoners to 
iraee. 

I am constrained, ftirther, to notice the man- 
ner in which the trial has been eonduoted, and 
which, I think, can hardly have a parallel. 
The accused were arraigned upon a single 
charge. It described one offense of some kind, 
but, however specific in form, it seems to have 
been intended, like a purser's shirt, to fit every 
conceivable form of erime which the wicked- 
ness of man can devise. The crime is laid at 
Washington; yet we have wandered fiur away, 
like mariners who have lost their compass and 
can not see the polar star. We have been car- 
ried to the purlieus of Toronto and Montreal, 
and have skirted the borders of New York and 
Vermont, touching at Ogdensburg and Bt. Al- 
bans; have passed down the St. Lawrence, and 
out to sea; inspected our ocean shipping; have 
visited the fever hospitals of the British islsj^ds; 
have returned to the prison-pen of Anderaon- 
ville; have seen the oamp at Belle Isle and the 
historical Libby, and penetrated the seeret 
councils of Richmond; have passed thenee to 
the hospitals of the West, and aaeended the 
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MlMisiippi, and, at lengtli, termliuiied this eo- 
oentrio esreer in the woodi of New York Under 
a eliarge against these prisoners of conspiring 
to kill the President, and others, in Washing- 
ton, Jefferson Davis and his assooiates have 
been tried, and, in the judgment of manj, oon- 
Tioted of starTing, poisoning^ arson, and other 
erimes too nnmerons to mention. 

I haTo apprehended that tiie eounsel for the 
aoensed would appear in a false position, twm 
their apparent aoquieifcenee in this wide range 
of inqoirj, and, therefore, feel it dne to mj- 
self, at leiast, tor explain. I, for mj part, haTe 
fUt no interest whaterer in resisting the ex- 
poenre of ^o misdeeds of the rebel authorities 
and agents. Mj only eonoem has been to show 
that mj olients had nothing to do with the eon- 
ipiracy set forth in this charge. To the best 
of mj ability, I hate scrutinised and sifted 
the eridenoe of that oonspiracj, so fkr as neces- 
sary to their defense. With regard to other 
matters, foreign to this issue, I hare to say, in 
the first place, the charge was artftilly ftramed, 
with a Tiew to admit them in eridenoe. It im- 
putes that the aecused conspired, with Jefferson 
baTis and others, to kill and murder the Presi- 
dent, etc., wUh iiUmt to M amd cmi^fari tk$ <ii- 
tmr^enUy cfe., mtd tktrtby aid in the ntbvertum and 
mftrtkniw qf the Ckmstiiution wnd law$ iff tk$ 
United Statm, And, on the principle that other 
acts, constituting distinct offenses, were some- 
times admitted as proof of intent, these sub- 
jects, foreign to the main issue, have been put 
in CTidenee. Although this seems to me a total 
misapplication of the rule of practice, yet, the 
Oourt haTing settled the principle in fkTor of 
the prosecution in the early part of the trial, 
it became useless to object to each separate 
item coming within it afterward. It would 
haTe been to tilt with windmills, for by no 
possible ingenuity can these foreign matters be 
used to the prejudice of the accused. I have 
supposed that the only object of introducing 
them was to bring to the public, in the shape 
of sworn testimony, information of the prac- 
tices of the rebel leaders, to which, howcTcr ir- 
regular the proceeding, I had no objection to 
interpose. I can not, for a moment, suppose 
that Uie object was to inflame prejudice against 
the accused, because of their supposed remote 
oonneotion with the authors of all these evils, 
and, for want of higher victims, to make them 
the scapegoats for all the atrocities imputed to 
the rebellion; to immolate them, to hush the 
clamors of the public for a victim, or to ap- 
pease the Nemesis that has recorded the secrets 

-of the Southern prison-houses, or the deadly 
deeds wrought through fire and pestilence; for 
such a proceeding would disgrace this Govern- 
ment in the eyes of all Christendom, as much 
as assassination would disgrace the spurious 
Oovernment which has just vanished into thin 
air. 

To come to the issue before this Commission : 
I had intended to confine myself to a simple 
review of the evidence; but the anomalous 
character of the charge, the uncertainty in 
which we are left with reference to the posi- 
tioBB to be taken by the Government, and the 

g§ner»l eoujw of the iuTestigation pursued^ 



admonish me that I Bhoidd pretmt wmam Upl 
considerations, at leasi, of a general ehftraetar. 
This Commission sits by authority of the orisr 
of the President, offered in eriaeBoe, of 8sp- 
tember S4, 1802, which declared mmitial law 
against all rebels and insurgent^ their aiden 
and abettors, and all guilty of any disloyel pne> 
tice, affording aid and comfort to rebels af^init 
the authority of the United States. The qnes* 
tion of Jurisdiction having been discussed st 
length already, I shall not enter vpon tke <|asi* 
tion whether this Court has Jinisaietimi le tiy 
the aecused upon this charge, bati aasnmiag 
that for argument's sake, I shall endeavor te 
asoertain the grounds and limits of that jorif- 
d lotion, and &9 mode in which it is to bs ei» 
ereised; and, with this view, shall first sahsdt 
some general refiections upon thye eharaeter «f 
the OTOuses set forth in the charge and speell- 
cation, as they are known to^ and panishaUs 
by, the civil law of the land, and than endeavor 
to ascertain how far this Commissloni in dsat 
ing with them, is to be guided and leetritsii 
by that law. 

Below the grade of treason, sriBSS sie 
ranged under two general heads, Tia. : MobIsi 
and misdemeanors. The class of Monies esi- 
braces the more heinous offenses, snek as msiw 
der, arson, robbery, rape, ete. ; and the idn 
of folony is generally assooiated with that sff 
capital punishment, though, in point of Ihs^ 
they are not inseparably eonneeted. Hie ehus 
of misdemeanors embraoss the oflbnsee of Wwsr 
degrees, such as peijnry, battery, libels, pnbUs 
nuisances, and eo m jwrscisi^ and. In short, sll 
crimes less than felonies. See 1 AmsBss 
Orimetf pp, 44, 46. 

A contpiroey^ then, belongs to the lower gndi 
of crime, and this whatever may be its objeet,' 
whether to commit a felony or a misdemeanor. 
See 2 Bithop on Criminal LaWy tee, 202. 

A word as to the rationale of this rule. Ths 
criminal law takes no notice of a mere mental 
intent, unaccompanied by an act. It would be 
equally impossible for human wisdom to seni- 
tinize the operations of the mind with that 
accuracy essential to justice, and to adapt s 
scale of punishments to offenses which havt 
no visible propoHions, no tangible effeeta 
Besides which the law makes a charitable aW 
lowance for that repentance and ohangeof pu^ 
pose which may intervene at any stage betwees 
the first conception and the consummation ef 
crime. Between the intent and the oonsumna* 
tion lies the wide region of atten^ts from thi 
first feeble preparation or movement, to tie 
striking of the deadly blow. A tonMpkraof ii 
scarcely more than an intent, at least in in 
earliest stage. It is but the intent of sevenl, 
mutually communicated, perhaps with mutuil 
excitement, and encouragement, and oonsults* 
tion, and the chances of its falling short of s& 
weri aXUmpt are multiplied just in proportioa ts 
the number of wills between which concert ii 
necessary to successful action. If it can te 
properly said to advance beyond a mere inteat, 
it is in the nature of an aiiempt, but it is m 
manifestly inchoate and elementary, leavisi 
so wide a scope for the working of that lingSP> 
I \ii% fgMd which may prompt to ohange ef pe^' 
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pose, tliat the law wisely places it in the lower 
grade of offenses. **A11 indictable attempU 
(says Bishop, vol, 1, tee, 628), whether to com- 
mit felony or misdemeanor, are mitdemeanortJ' 

As the idea of capital punishment is ordi- 
narily associated with that of felony, though 
the more appropriate idea is that of forfeiture 
of property, so with misdemeanor is associated 
the punishment of fine and imprisonment only. 
Says Bishop, vol. 1, see. 62G : " The ordinary and 
appropriate eomfnon law punishment /or mUde- 
meanor is fine and imprisonment, or either of 
them, at the discretion of the Court. It is in- 
flicted in all cases in which the law has not pro- 
Tided some other specific penalty." 

So much for the case of a conspiracy to com- 
mit a felony. How is it with a conspiracy to 
commit treason ? 

In looking at this charge and specification, 
one may doubt whether 3ie terms " in aid of 
the said rebellion" are predicated of the con- 
spiring, confederating, and combining, or of 
the acts charged to have been done in pursu- 
ance of said conspiracy and combination, etc. 
Inasmuch as giTing aid and comfort to the 
enemies of the United States is one form of 
treason, it may be supposed that a mere unex- 
ecuted conspiracy may amount to giving aid 
and comfort to the enemies of the Government, 
and thereby become treason, and it may be 
supposed that to show such a conspiracy alone 
would be to make out a substantiTe case of 
treason, and that a party might be couTicted 
thereof under this charge, although the evi- 
dence might show him to be not guilty of the 
crimes actually perpetrated in pursuance of 
the alleged conspiracy. Let us inquire, then, 
what is the law of treason. 

The murder of the President of the United 
StiUes, considered in itself, is no more, in the 
e^e of the law, than the murder of any other 
eitisen. Whether, however, that murder, per- 
petrated for the vei7 object of overthrowing 
the Government or aiding its enemies, is trea- 
•OD, is a different question. I do not require 
to discuss that question. I pause^ however, to 
remark that the term ^* enemies" in this part of 
khe Constitution, has been understood and ad- 
judged to mean pubUe and not domestic ene- 
And Congress have legislated in exact 



ioeordance with this view; for in the act 
4> soppress insurrection, to punish treason and 
■ebellion, etc., of July 17, 1862, they provide, 
n the first section, that any one who shall com- 
Dit the crime of treason, and shall be adjudged 
^Ity thereof, shall suffer death; and in the 
teoond section, that any one convicted of giving 
Ud and comfort to the existing rebellion, shall 
»• punished by fine or imprisonment, or both. 
Sat whether murder, committed with the intent 
Jiarged, is treason, either in the sense of levy- 
ng war or of giving aid and comfort to the 
laemiee of the United States, is immaterial to 
nj present purpose. All that I need to main- 
*in is, that a mere eonspiraey to do this is not 



The Constitution, in art. 8, sec. 8, declares 
hmt treason against the United States shall 
loneiei only in levying war against them, or in 
idheiing to their enemies, giving them aid and 



comfort, and no person shall be convicted of 
treason unless on the testimony of two wit- 
nesses to the same overt act, or on confession in 
open court. To constitute treason, therefore, 
there must bo an overt act. In the case of Boll- 
man and Swartout, 4 Or., S. C. Ji., 75, in which 
these parties were charged with levying war 
against the United States in combination with 
Aaron Burr, the Supreme Court said, *' To cou- 
stitute that specific crime for which the priso- 
ners now before the Court have been committed, 
war must be actually levied against the United 
States. However flagitious may be the crime 
of conspiring to subvert by force the Govern- 
ment of our country, such conspiracy is not 
treason. To conspire to levy war, and actually 
to levy war, are distinct offenses. The first 
must be brought into open action by the assem- 
blage of men for a purpose treasonable in 
itself, or the fact of levying war can not have 
been committed." Again, "in the case now 
before the Court, a design to overturn the 
Government of the United States in New Or- 
leans by force would 4iave been, unquestion- 
ably, a design which, if carried into execu- 
tion, would have been treason, and the assem- 
blage of a body of men for the purpose of car- 
rying it into execution would amount to levy- 
ing war against the United States; but no con- 
spiracy/or this object, no enlisting of men to effect 
it, would be an actual levying of war. In con- 
formity with the principles now laid down, have 
been the decisions heretofore made by the 
judges of the United States. Judge Chase, in 
the case of Fries, stated the opinion of the 
Court to be, " that if a body of people conspire 
and meditate an insurrection to resist or oppose the 
execution of any statute of the United JStates by 
force, they are only guilty of a high misdemeanor ; 
but if they proceed to carry such intention into 
execution by force, they are guilty of the trea- 
son of levying war," etc. So much for that 
species of treason which consists of levying war. 
The same rule prevails as to the other form, 
viz.: adiiuring to the enemy, and giving them 
aid and comfort, in the case of the United 
Slates vs. l^yor, 8 Washington Circuit Court Be- 
ports, p. 284, in which the accused was charged 
with adhering to the enemy, and giving them 
aid and comfort, by purchasing provisions for 
them. Judge Washington said: "That the pris- 
oner went from the British seventy-four to the 
shore with an intention to procure provisions 
for the enemy, is incontestably proved, and, 
indeed, is not denied by his counsel. If this 
constituted the crime of treason, the motives 
which induced him to attempt the commission 
of it, and by which there are the strongest 
reasons to believe he was most sincerely actu- 
ated, would certainly palliate the enormity of 
it. But the law does not constitute such an 
act treason, even although these motives had 
not existed ; and although intentions and feelings 
as guilty as ever stained the character qf the most 
atrocious traitor were proved against the pris- 
oner, can it be seriously urged that if a man, 
contemplating an adherence to the enemy, by sup- 
plying them with provisions, should walk toward the 
market-house to purchase, or into his, own fields to 
slaughter^ whatever lU imgKt fmi tKera^ \mX «V«AiXdu^ 
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m/aci, da nrilhfT Iht oiu nor tht other of Ilu in- 
tcnJtd aeli, ht Aoi commitled SB ocwf «[ fl/" ad- 
htriiy to the entmyf CrrtaitUg not. AUriilt in 
iatttttiea merilg. w)ilcli our law of Ireasao, in 
oo tuilnncc, prii/eurt lo pvnuh." 

ThuB ne Hud it uljudgcd 1i; the highcat ao- 
lliariti«B,tbDt under our Co nBlitDtion,TD«re inten- 
tion, or prapcniioD, or Eonspirsoy, to levy war 
or idliore lo BUd aid and camforl tho eaemiu 
of lli« Ooverntnenl, does not ooDBtituto tn-asan, 
but mitdimtatioT only, nai Coagresa aeem clearly 
to recogniic ibia view in Iheir legislaLtou, for 
by llie act entitled "An act lo define and pun- 
ish oertHJa conspiracies," npproTed Jul; 21al, 
1861, ihe; enact "that if two or more peraona, 
wilhin any Slate or Territory of Ihe Cnited 
Stalea, shuil conspire together to oTerthrom, or 
to put rlown, or (o destroy by farce, the Oovern- 
mont of the United Statea, or to leiy war 
Bgainal the United States, or lo oppose by 
fat«e the authority of the United Sutta," elo., 
"oach several peraonBO olTcndiagshall be guilty 
otn high oriniB,«nd upon conviction thereof, in 
Any Diatrict or t^Srcuil Court of ibe United IStntea 
baring Jurisdiction thereof, shull be piiniahed 
by a fine not leas than $Q00, and not more than 
$5,000; or by imprisonment with or without 
hard labor, sa the court shall (lelcrmine. for a 
period not loss than six months, our greater 
than six yon rB,ar by both fine and imprison men t." 

In other words, the oScnse is declared to be 
a high misdemeanor, and haa annexed to it, by 
Ihia Inw, the puuishment appropriate lo that 
degree of crima. 

It resullB, then, that a mere conapiracy to com- 
mit either treason or folo&y, in tJiis eountry, is a 
mere misdemeanor. Of course, these remarka 
apply ouly to unexecuted conspiruciea. If the 
conspiracy lo commit treason or felony be exe- 
cuted by ihe actual commission of the intended 
crime, it ia held that the nnWenieaiwr ii mtrgrd 
in Iht hujher crime. And the law ia conceded ' 
bo, lltat if parties join and eantinue in a co 
Bpiracy, and different parts are assigned lo ll 
different members, and are executed, wholly 
partially, each is responsible for everything 
done in pursuance of the common design. 

But if, after a conspiracy is oF^niicd, but 
unexecuted, any parly involved therein should 
withdraw and abandon it, and refuse to have 
any further connection with it, he is not respon- 
sible for any net done by Ihe olberii in presecu- 
tion of Ihe objects of the conspiracy afterword. 

A conspirator may be said to be a compound 
of a principal and an aooessory before the fact. 
Conspirators mutually incite, encourage, advise 
and instruct each other to the oommisBian of a 
crime, and are thus acecsBorlcs before Ibe &c(, 
and at the same time each expects lo act as 
principal in some way or other. 

In the ease of a principal, so long as an act 
1 bare intention, it ia not punishabli 



if a 



1 the 






case put by Judge Waahiogton 
of the United Slata va. Pryor, Delore citea, 
of a man going to market to purchase proviaoas, 
or going lo bis Geld to slaughter cattle for the 
enemy, but doing ncilher iu fact. 

And in tUe case of an accessory before the 
fact — that is, one who counsels, persuades or 



commands the cammission of ■ orime— it is Uld 
down in ITAarton'* Aaetiean Crimtnat Lmt, dl- 
ing 1 JIaU, ti]8, tliat "the procurement (by aa 
aooesaoiy) must tonliniu (ill th« conaummatiMi 
of the offense, for If ihe proeurtr o/ a /tivtif r*- 
j>(nl,and before the felony is committed a<tnaUy 
countermand his order, and Ihe principal, n«t- 
wilhetanding, commit the felony, lbs original 
contriver wiU not be an oooesaory.'' The cob- 
Bpirator, then, who withdraws from > nn- 
spirncy before the same is executed, is in tb 
position of a principal who haa repented b«fiM 
acting, and of a procurer who baa incited « 
ordered a crime, and withdrawn hi a order bafen 
it was acted upon. And bis caae ia evideotlj 
still stronger where he was not the p rin eifd 
cotapiralor, who baa incited and procnreil olhafl^ 
but was only one of the tubordinalH, himself u> 
cited and procured by others, and where, afla 
yielding for the lime to tbeir iiifluonce, he with' 
drawB from and rosisla their solicttklioni. m 
res pongibi lily of such a person for the resolugf 
Ihe conspiraoy, had ho nrmained in it, moaH 
have Ceen less, morally, than that of Ihe princt 
pal, and by his withdrawal ia so muoh Ihe BWl 
easily got rid of. 

Another proposition lo be borne in mindi^ 
thai if parties conart''B f<" one object, howerW 
criminal, and some of them commit a crime 
ferent from that eonlemplated by Ihe orij 
conspiracy, the others are not involved ' 
guilu The proposilion ia too evident K 
ment. An illuslralioa of itia found in 
OB (h-iniinal Law, »e " ~ 

vioualy, if two or more persona are IkWl 
gelher, and one of them commits a 
out the concurrence of the others, 
not thereby involved in guilt, Sw, 
unlawfully together, or if eever&l 
in tho actual perpetration, by 
derstanding, of some crime, ■■; 
his sole volition, not in ] 
purpose, does another thi „ 
way oounected with this, htonl, 
if numbers are together, poacki 
an attack on the game-keeper 
aenseless, then if one of them r 
the gnme-keeper'a money, this 
convicted of the robbery," 

So, in the analogous B 
is said (1 Ifalt, BIT), " If the ar«easory 
advise one crime, and the principal ii 
ally commit another, as, far inslaner, 
houae, and inatead of that be oommit 
or to commit a crime against A, anil ii 
that he commit ihc same crime against 
accessary will not be liable." 

These are Ihe general principles wl 
sired to premise in reference to the ( 
ture of crimes, and which uiigbt be 
more or less to this case. 

I need scarcely add, that a material 
between the charge and the proof, as i 
crime is charged and another proved, is 
the prosecution, and entitles ihe aeeule 
acquittal. TIiUA. if B burglary tie all< 
have been committed in the house of J. 
it turned out in evidence lo bo the di 
house of J. S.. the defendant must 
for Ibe variance. (Arehbold, US.J 
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So, in indictment for larceny of the goods of 
, when they were proTcd to be the goods of H 
id £, the Tariance was admitted to be fatal. 
Tomtnonwealih vs. Trimmer^ 1 Matt. Rfp»j 476.) 
So, a conspiracy against A is not sustained 
' proof of conspiracy against B or against the 
iblic generally. (See Tf*ar/on.) So, ifaper- 
n be indicted for one species of killing, as by 
isoning, he can not be convicted by evidence 

a species of death entirely different, as by 
ootiug^ starving or strangling. (l.Ruttellon 
imesj oG7.) 
Still less can a conviction be had by proof of 

offense which is entirely different in char- 
ter. 

While upon an indictment for a murder a man 
i,y b<5 convicted of manslaughter, the essential 
ime being the homicide, it is very plain that 

could not be convicted of an assault, false 
prison ment or abduction ; and upon a charge 
conspiracy to murder, he could not be con- 
5ted of conspiracy to imprison or to abduct. 
The same rule prevails in courts-martial. De 
irt says (p. dG4): **It is a distinction which 
ns through the whole criminal law, that it is 
ough to prove so much of the indictment as 
OW8 that the defendant has committed a tub' 
tntive crime therein tperijied; but the offense, 
wcTcr, of which he is convicted must be of the 
me cltut with that with which he is charged." 
le general principles of the common law on 
is subject are adopted in the military code. 
Let us next consider how far tribunals sit- 
ig by virtue of martini law can depart Arom 
e established law of the land in its distinc- 
»iis between crimes and in its scale of pun- 
iments. 

MiUtary lawj says De Hart (p. 17), is a rule 
rthe government of military persons only, 
t wutrtial law is understood to be that state of 
[ngs when, from the force of circumstances, 
e military law is indiscriminately applied to 
. pei^sons whatsoever. And Greenleaf says 
al. 8, p. 469, etc.): "It [martial law] extends 
lo to a groat variety of cases not relating to 
ft discipline of the army, such as plots against 
b sorereign, intelligence to the enemy, and 
b like. It is founded on paramount necettity^ 
d is procln lined by a military chief, and when 
\m imposed u] on a city or other territorial 
Itrict, all their inhabitants and all their ac- 
ins arc brctiglit within the sweep of its do- 
inion.*' Almost evcry.thing in the shape of 
ithority on the subject of martial law relates 

that law as exercised in a foreign and hostile 
funtry. Even in that case it has certain lim- 
atlons. 

General Halleck, in his work on international 
kw and the laws of war, in treating of the 
Biftets of military occupation, says (chap. 82, 
■a. 6): 

"Although the laws and jurisdiction of the 
nnqaering State do not extend over such for- 
ftgn territory, yet the laws of war confer upon 
^ Imple power to govern such territory, and to 
Miiiisii all offenses and crimes therein, by 
g^insoever committed. The trial and punish- 
gh jt of the guilty parties may be left to the 
Winary courts and authorities of the country, 
r they may be referred to special tribunals 

22 



organised for that purpose by the Government 
of military occupation, etc. It must be re- 
membered that the authority of such tribu- 
nals has its source not in the laws of the con- 
quering, nor in those of the conquered State, 
but, like any other powers of the Government 
of military occupation, in the laws of war; 
and m o/Z catet not provided for by the lawt ac- 
tually in force in the conquered territory^ such tri- 
bunals must be governed and guided by the 
principles of universal public jurisprudence." 

This plainly implies that wh#re the cases are 
provided for by the local law, that should guide 
in the administration of criminal justice. 

Professor Licber, in his Jnttructiont for the 
Oovemment of the Armies of the United Statet 
in the Fieldj adopted by the War Department, 
says: 

" Martial law in a hostile country contistt in 
the suspension by the occupying military authority 
of the criminal and civil law and of the domestic 
administration and government in the occupied 
place or territory^ and in the substitution of mili- 
tary rule and force for the samCy as well as in the 
dictation of general laws, as far as military ne- 
cessity requires this suspension^ substitution^ or 
dictation." 

And Benet, p. 14, thus lays down the rule: 

" Martial law, then, is that military rule and 
authority which exists in time of war in rela- 
tion to persons and things under and within the 
scope of active military operations in carrying on 
the war^ and which extinguishes or suspends civil 
rights and the remedies founded on them^ for the 
time bcing^ so far as it may appear to be necessary m 
order to tfie full accomplishment of the purpose of 
the tear, the party who exercises it being liable in 
an action for any abuse of the authority thus con- 
ferred. It is the application of military govern- 
ment — ^the government of force — to persons and 
property within the scope of it, according to 
the laws and usages of war, to the exclusion of 
the municipal Government in all respects 
where the latter would impair the efficiency qf mili- 
tary law or military action." 

The exercise of martial law is capable of 
being abused. It must, therefore, have some 
limits. It has no code but one single, vital, 
fundamental principle, which is alike its justi- 
fication and its limit; and that is, necessity — 
not state nor political necessity, but military 
necessity. It is the same principle announced 
by Sir Boyle Roche, a member of the Irish 
Parliament and a breeder of Irish bulls, who, 
in the debate on the suspension of the habeas 
corpus act, said "he was in favor of surrender- 
ing a part of the Constitution, and even the 
whole of it if necessary, in order to save the 
remainder." As this alone justifies the sus- 
pension of the civil law of the land at all. so 
that suspension can not be legitimately carried 
further than is necessary to the efficiency of 
military action or military law — t. «., of the law 
governing the military force. 

If this is true of a military occupation of an 
enemy's country, how infinitely more binding 
in the case of martial law prevailing at home! 
When an enemy's country is conquered, all po- 
litical powers therein cease, and a suspension 
of judicial functions also generally results. 
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There must be offenses unproyidcd for in such 
a state of tilings which can only be taken cog- 
nixanco of by milrtary courts established in 
virtue of the mnrtiul law, which is established 
and proclaimed by the very presence of a hos- 
tile army. Of course, revolts, insurrections, 
and plots Against the conquering power would 
be wholly unprovided for in the laws of the 
conquorcil State, and must be necessarily dealt 
wiih by mai-tial law. But all this is different 
when martial law exists at home. Treason, 
conspiracy, murder, in short, every crime, is 
already provided for by the civil law. When 
the law martial undertakes to deal with such 
offenses, it finds them already accurately de- 
fined in the written or common law of the 
land, and the appropriate punishment affixed 
by the same. It may find, and it certainly 
does find in the present case, legal courts duly 
constituted and in unobstructed operation. It 
invades the domain of the latter, wrests from 
them their jurisdiction, and seeks to deal with 
crimes which, I may say, it does not under- 
stand, for which it has no definitions, no grad- 
uated scale of penalties. 

Clearly, nothing can justify this but the 
most urgent military necessity, and the 
requirements of active military operations must be 
the measure of that departure from the civil law, 
which would be legitimate and which could not 
be taken notice of subsequently, by that law, 
as an abuse. 

In a beleaguered city, under martial law, one 
who is detected in signaling the enemy, or do- 
ing any thing to cripple the defenders, secretly 
or openly, may be shot down without trial, or 
dealt with by a military commission in the 
most summary way. But no one would main- 
tain that such a commission could place a petty 
larceny, by a civilian, on the same footing as 
murder, and visit it with the death penalty. It 
would be a criminal abuse of power, simply 
because wholly unnecessary to the efficiency of 
military operations. And even acts of mili- 
tary hostility, committed during iv period of 
invasion and siege, could not, after the enemy 
is repulsed, the siege raised, the danger 
passed, be punished by summary execution 
without trial. 

The argument on this head may be summed 
up thus: The law of the land defines certain 
crimes. It establishes a distinction and grada- 
tion among them, and visits them with appro- 
priate punishments. It also establishes the 
mode in which the accused shall be tried, and 
certain guarantees of fairness and justice. 
These distinctions between crimes and punish- 
menta and these guarantees are the right alike 
of the innocent and guilty, the injured public 
and the accused. If it be absolutely necessary 
to the repulse of a foreign or the reduction of 
a domestic enemy, by the military power of the 
country, persons within the scope of its opera- 
tions may bo both tried and punished in a man- 
ner different from the course of the civil law. 
But without such necessity they can not be so 
tried. And if the situation require such trials 
still, without such necessity, the military authority 
can not ignore but must adhere to, observe, and be 
gtdded by the civil law, ifi its distinctions between 



crimes, and in its measure of punishment 
regard it without overruling milita 
sity, is unnecessarily to infringe p 
private rights, and this is military o] 
which Professor Lieber says is not mi 
but is the abuse of the power that lai 

Granting, then, for the sake of f 
that at the time of the President's i 
tion, when the rebellion was not yet 
when it was possible for its flickerini 
piring hopes to be revived by this 
event, when the mysterious plot see 
aimed directly at the power of the Go 
to effect the purpose of the war, to 
the rebellion and perpetuate its own < 
it was necessary to employ the nuu 
martial law to pursue and bring to Ji 
perpetrators of the murder, and on a 
difficulties, supposed or real, in the tr 
accused in a civil courl, to subject 
trial by a military commission, still 
tion recurs, how is this commissioi 
with the accused? Now that *'grii 
war hath smoothed his wrinkled fn 
^' bruised arms are hung up for moi 
that the only military action in prog 
sists in the disbanding and dispcrsio 
national forces, that even the rancor 
strife are yielding to an universal a 
for peace and fraternal union, can f 
on his conscience, say, that any mil 
gency requires this Commission to i| 
law of the land in regard to crimes i 
ishments, to condemn and punish, ai 
that which is not treason by the Con 
to confound felonies with treason o 
side, or misdemeanors, on the other; 
one offense and convict of another; 
punishments disproportionate to the 
view of the proportion between the 
lished by tlie common Irtw and univ 
dcrstandinp:? Most clortrly not. It 
do to assume that martial law, once co 
be in force, has no limit. It is bej 
whole question to assume that to coi 
necessity of martial law is to conced* 
cessity of all its rigors and harsh 
with the civil law. In the ahlo argi 
Judge- Advocate Burnett on the plea 
diction, on the trial of the Chicago 
ators, he says : 

" Martial law can never be restrict( 
defined lines, because it is the law of i 
the law of self-defense, of self-prcser^ 
is a law to meet the exigencies and ned 
great, unexpected emergencies in timr of i 
whatever law or rule of action become 
sary to meet these emergencies is marl 

He also cites Professor Greenleaf, 
speaking of the difference between ma 
military law, says : 

^'The tribunals of both are alike I 
the common law of the land in regard ti 
of etndence, as well as to other rules of U 
as they are applicable to the manner of pri 
and adds: "As, for illustration, mar 
as now being administered, is, givi 
prisoners a fair, impartial hearing, a 
to the strict rules of the civil law, in 
tions of evidence, argument, etc.; it gi 



_. , open day, befo 

knd before junt and honorHble mr 
'~~'~r oircuniatiinceB auil grcntor pmer 
might hftTe iletQandcd thai ihcj hi 



n the ilrcela, aod without trial t 
: hearing, b« in ctse they liad gone for- 
K tbia ouuapirscy, ntlnckcd our camps, 
release our priBQDers, nnd burn 

on whal ground con martini lav admit 
U all? On what ground oau its courts 
4 to observe the commoa law rule of ot- 
^knd prvoveding? On no other but this; 
J the taw of the land, tiiii ia one of the 
if tho aceusod of which bo can not be 
J, udImb there be a miliiary necresily 
But what reason is there applicable to 
~»« not apply, with ten-fold force, 
lubstancB7 If the accused is en- 
t be tried according to the forms of the 
_ . , l^r as applicable, how much 
lie entitled to be judged and puniahed 
bg to that law, whore no departure from 
T»t respool, is required bj any military 

Ue OoTcrnment officers seem to have 
leir iugcnuily tn invent a new speoiea 
! — traitorous murder, traitorous con- 
-murder which ii something morn than 
I jet Mmclhing less tJinn treason ; a 
between them, partaking of both. On 
i principle, stealing a. percussion cap, 
enl to use it against the Government, 
• traitorous larceny, instead of petty 
And iflipn we inquire by what code 
be Judged and puniebed, we are ro- 
I the common law of iror. 

mt for trampling upon i^vcry constitu- 

iar»ntee, every sacred right of (he oiii- 

nrfl \% no invention too monstrous, no 

«nt too cruel, to find authority and 

in such a oommoa law. Is it possible 

trioan citiiens can be judged and pun- 

n code, that has no rlrflni- 

judges or lawyers; which, 

stcnce, like the laws of the 

is hung np too high to be 

fetllat Ibe common law of wnr has nny- 
do with treason, or anything Irailor- 
tuch. Treason, in any shspe, is an 
kgainat Ibe civil government. The acts 
5 the offense are dealt with by mttr- 

»— not as treason, but only as they inter- 
mililary rule and opemtiona. Suuh 
I ai those charged are unknown to any 
T law of war. In shorl, the only corn- 
er Of war, which can be admitted in thiB 
V3 against civilians, is the common law 
IS land, so far modified, only, as Ibe mill' 
emergency of the hour requires, 
conclude, then, that, supposing this Com- 
Ion to have lawful jurisdiction over tbe 
■ of the accused, for the purpose of try- 
' — upon Ibis charge, still the Coramis- 
' " aining (he nature of 

« made out by the evidence, if any be 






proven, and In affixing a 
I'oUow nnd be guidrd by t] 
as administered in the civil 

The appliciiliou of those general priuoipleg 
I sbaU reserve until I ehuU have discussed the 

Tbe evidence offers a veiy wide field to one 
inolined (o coUalo, weigh, and oommcnt on it, 
in detail, but 1 ^hall uotioe only so much us 
seems mnlcrial to my case. 

First, then, what are some of the facts in re- 
lation to the alleged conspiracy? Tbe assnsai- 
nation of the President and other heads of 
Government, may have befn discussed in the 
South, as a measure of ultimate resort, to re- 
trieve the fortunes of tho Confederaoy, when 
at their lowest ebb; the rebel agents in Canada 
may have individually signified their approval 
of the ftieasure, in tlie abstract, long siDce; 
but I undertake to maintain, upon tbe evidence, 
that there never was any final delerminalioa 
on the part of any person or persona, with 
whom any of these accused can possibly be 
counccled, actually to attempt the life of the 
PresMeut, or other functionary, until a few 
days — about one week — before tho murder; that 
no conspiracy for that object, such as is charged 
against the accused, wns formed, or, at least, 
bad any active e»iitence, St any time during 
tlie month of March, as imputed in the charge 
and specification; and (hat if any eontpiraey 
had ever been organised, for such object, at an 
earlier period, it did not con temp late the event, 
otJierwiac than contingently, and upon a con- 
tingency which never arrived until the period 
Fhave named, and was, meanwhile, completely 
in suspense and abeyance. 

The specification imputes that the accused 
were incited and encouraged to the murder by 
Davis, Thompson, Clay, and olJierB, and this is 
of tbe very essence of the charge. 

The theory of the prosecution is, that Bootti, 
who is acknowledged to have been the head, 
and front, and soul of tbe conspiracy, if there 
was one, was only Ibe hireling tool of these 
rebel emissaries. I tliiiik he was probably 
something more, but it will not vary the result. 
I think he was probably actuated not only by 
the sordid hope of reward, but by a misguided, 
perverted ambition. Of moderate talents, but 
Iderable ambition, of strong will and pas- 
\ nnd high nevvoua organiiation, aecue- 
lomed to play parts, and those of a tragic 

nraoter, he bad contracted perverted and 

lificial views uf life and duty, and aspired 

bo the Brutus, in real life, that he had been 
seen on tho boards. He well knew, how- 
ever, that the act he contemplated would be ex- 
ecrated all Iho world over, except, pombly, 
among those whom he intended to serve. There- 
fore, whether pecuniary reward or false glory 
was his objeot, he could hope for neither until 
he was secure or their approbation. Whatever 
bis principle of action, be was wholly without 
motive for so desperate an undertaking until 
he had, or supposed be had, the approval of tho 
rebel authorities. Wbeu docs the evidence 
tend to show that Ibis was given? On this 
eul'Ject three principal witnesses have testified 
for the Qovernment. None of them carry for* 
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ther baek than January last, the date when 
even an indiTidaal approval of the soheme of 
assasaination was expressed by any of the 
rebel agents In Canada. The first witness, 
Bichard Montgomery, represents Jacob Thomp- 
0on as saying, in the summer of ISCi, that he 
had his agents throughout the Northern States, 
and eould^ at any time, have President lineoln, 
or any of his advisers, put out of the way. But 
it was only in the middle of January last that 
Thompson informed him that a distinct propo- 
sition for the President's assassination luul 
been made to him, and that he was in favor of 
It, but was determined to defer his answer until 
he had consulted his Government at Richmond, 
and he was then only waiting their approval. 
Although the witness was in constant inter- 
eourse with those men in Canada, going back 
and forth, until shortly before his testimony 
was given, he was not able to state when these 
rebel agents oonsidercd themselves authorised 
to act In this matter. But in a conversation 
with Tucker, a few days after the assassination, 
the latter said, "it was too bad that the boys 
had not been allowed to act when they wanted 
to," which would indicate that the approval 
waited for fh>m Bichmond was not received in 
time for earlier action, and this the witness 
distinctly states to be his impression. He in- 
fbrred from Tucker*s remark that the approval 
had been received, and that the attempt had 
been delayed for its arrival. 

In all this, Montgomery agrees exactly with 
Gonover. The latter states that Thompson 
spoke to him in February on the sulject of the 
removal V)f the President and others from office^ 
by killing them, and offered him the chance of 
immortalising himself and saving the country 
by embarking in the enterprise; that these 
conyersations were repeated all through the 
month of February, and in that month he 
stated he was awaiting dispatches from Rich- 
mond. The witness inquired if he thought the 
plan would receive the approbation of the Gov- 
ernment at Richmond, and Thompson replied 
that he thought it would, but he would know in 
a few days. The witness knew nothing of the 
arrival of such dispatehes, until about the 6th 
or 7th of April, when Surratt arrived in Can- 
ada with dispatches from Mr. Benjamin and 
' Mr. Davis. The witness was present in Thomp- 
son's room, with Surratt, when Thompson laid 
his hand upon the papers, broufj^ht by (he latter 
from Richmond, and said, '^This makes tlic 
thing all right,'* referring, as the witness says, 
to tlic cusent of the Richmond authorities, that is, 
to tbo assassination proj-.'ct. On cross-exam- 
ination the witness says (llstinctly that he un- 
derstood this to be the first official approval they 
had received from Richmond of the plan to assas- 
Mvnate the President, and he knew of no other. 

And this evidence, as far as it fixes the date 
of Snrratt's arrival in Canada, and its probable 
object, is corroborated by Weichmann, who has 
te;«tifie<l that Surratt arrived in Washington, 
from Richmond, on the 3»1 of April, with money 
in his pocket, and professing to have seen Ben- 
jamin and Davis, and to have been assured by 
them that Richmond would not be evacdated, 
and that he left, on the same evening, for Mon- 




treal, wh0r« h» would pr^teUj wrivt ta fhi 
6th or 6th. 

There is an apparent diMi«p«M^ V stw ua 
the testimony of Ihr. Iferrltt aad that' of Opa*- 
ver: which I here prooeed to notiee. 

He repreiente that he was p rsaa a t at a msii- 
ing of a number of the rebel aMlewrlsi, la 
Montreal, in the middle of Fefeniary Inl, it 
which George N. Sanden, after dlaeaHlBg Ot 
projected assassination, read a letter w^SSk hi 
said he had received from ^'thePlreaidentef tar 
Confederacy," meaning Jefihraon DftYiii eir 
preseing approbation of whatever Mueeiw 
they might take to aeeompliah the oljeet. On> 
over, on the other hand, had had oonferiiioai 
with Thompson all thnmgh the moiitli ef N^ 
ruary, and no dispatehea had then arrived if 
the purport stated by Menitt. But that Ma!^ 
ritt is wholly mistaken, and hia fesH»si| 
wholly unreliable, in this partienlar, la ekBj 
firom several eonsideratione: 

First The witnees did not read the Mi^ 
nor does he pretend to repeat ita langaagsy Mr 
can he distinguish -Tery elearly b e t w e w 
language of ue letter and that ef 
himself. Hesays, at (tnt: *<WUeh letter 
ified him (Sanders! in making any 
meats that he eonla to aeeompliah the 
This was the witness* oonstmetion of the 
ter, not its terms. When asked flbr Ita 
guage he eould not give a word of lt| hot 
it was in snbstanoe, "That if the peofli 
Canada and the Southemera in the 8talea 
willing to submit to be governed by aodi 
rant as Lineoln, he dU not wlah to 
them as friends or aseooiatea, or 
like that.'' This was the whole of tlie wll 
unprompted account of the sabatanoe ef 
letter. He is asked, however, the leadiif 
question, "And you say that in that letter hi 
expressed his approbation of whatever mo^ 
ures they might take to .accomplish this object** 
To this he snswers, " Yes.'* But he had wA 
nothing of the sort. lie had merely said tint 
the letter justified Bualk. measures. Still later hi 
says: "When he (Sanders) read the letter kf 
spoke of Mr. Seward, and / if^erred that fU 
was partially ike Umgitagt of the letter ; I lM 
it tmu, thai if those parOeSy ike Jhreeidemi, Vie^ 
President and Cabinet, or Mr. Seward, cmM 
be disposed of, it would satisfy the people if 
the North that they (the Southerners) 
friends in the North, and that a pcac-e c.-^, 
be obtained on better terms than it could otkvfj 
wise be obtained,'' etc. It will be found 
in the course of his testimony, he gives 
different versions of the substance of the 
He docs not pretend to say the assanhMf] 
tion was mentioned, in terms, in the 1< 
and he is evidently unable to distia} 
clearly between the language of Sanden 
that of Davis, and, on the whole, we are letti 
complete uncertainty whether we have. the 
elusions of the witness or those of J( 
Davis. 

But, secondly, it is perf^tly certain that 
ferson Davis never would have written saekj 
letter as this is described to be, to Qeorge 
Sanders. It is apparent, fhim the whole 
mony, that Jacob Thompson and Cleneit 
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/lay were the principal emissaries of the rebel 
fovernmcnt in Canada. They rcprosent^jd 
hemselyes to Montgomery to be inyested with 
ull powers to do anything they might deem 
xpedieut for the benefit of their cause. Thomp> 
on seemed to haye had the principal financial 
gcncy, though Clay is also said to have hud 
lie funds used in the frontier raids. Thomp- 
on certainly/ was the controlling authority in 
e^ard to the assassination; the proposition 
ras made to Am, he consulted his Government 
nd expected their approval. No others than 
ticsc professed to have any authority or con- 
rol oyer the frontier operations ; and Sanders 
yidently acted a subordinate part and had 
AC entire confidence of no one, Clay describing 
im as a yery good man to do their dirty work, 
ut not one to whom everything could be sa/eiy 
ommwucated. It was, therefore, of all things, 
De of the most unlikely, that a dispatch, so 
nportant as the one described by the witness, 
rould be addressed by Davis to Sanders. 

Tbirdly. It was equally unlikely that Thomp- 
9n and Clay would not even be privy to tho 
act, but would be actually excluded from 
iie confidence of Davis and Sanders. And 
et, if the witness is correct, this is the case. 
'or when he is called on to repeat the names 
f tliose present at the meeting at which San- 
ers read his confidential missiye, he names ten 
ersons, but omits both Thompson and Clay. 
A proof that this omission was intentional and 
ot accidental, it is to be noted, that the wit- 
ass afterward spoke to Clay in Toronto about 
w letter Sanders had read in Montreal, and 
MteSj as a noteworthy fact, that Clay seemed 
I understand the nature *and character of the 
itier, which remark would never have occurred 
f the witness, had Clay been present and heard 
le letter read, and handled and perused it 
Lmself when it was passed round at the meet- 
ig, as he says it was. 

But finally, on this head, the testimony of 
aa witness, as to the subsequent proceedings 
r tlie rebel agents, clearly corroborates Con- 
rer. It is clear, that no steps were taken on 
as strength of this letter of Davis, in pursu- 
Bce of the object supposed to be sanctioued by 
'^ for nearly two months afterward. But the 
ritnesB Merritt states, that he was in Toronto, 
B the 5th and 6th of April ; that on the Gth, 
m met Uarper and several other rebels, and 
larper told him they were going to the States, 
ind were going to kick up the damnedest row 
|pst had ever been heard of yet, and after- 
^rd said, that if he [the witness] did not 
0sr of the death of Old Abe, of the Vice- 
^■ssident, and of General Dix in less than ten 
ipja, he might put him [Harper] down as a 
JKBined fool. He afterward ascertained that 
torpor had in fact lef^on the 8th of April for 
^ SUtes. 

^ jHow, it will be remembered that, according 
f Weichmann, Surratt passed through Wash- 
KCton on the dd of April for Canada, where 
^ probably arrived on the 6th, and that, on 
P« 6th or 7th, according to Conoyer, Jacob 
Mompson spoke of the dispatches carried by 
jVMas conveying the needful authority. This 
Bt could easily be communicated, by telegraph 



to the rebels in Toronto, and there is a perfect 
con-espondence between their declarations and 
actions, on the 6th of April nnd after, and Con- 
over's story, that the sanction of the Richmond 
authorities to the assassination scheme was 
communicated, for the first time, in the dis- 
patches carried by Surratt to Canada, about the 
5th of April. Thus, in the end, there is seen to 
be a substantial accord between all the three 
witnesses, on the important question, when the 
formal sanction of the Richmond authorities 
was received in Canada, and when, consequent- 
ly, for the first time, they were in a condition 
to give their formal and official approval to 
the proposed assassination. 

By whom the proposition was originally 
made to Thompson is involved in profound mys- 
tery, or, at most, is left to conjecture. If it 
came from Booth, both his conduct and that 
of the rebel band in Canada show that it was 
a mere offer, unaccepted, unacted upon, and 
that its acceptance, and the granting the au- 
thority it invited, was an open question, from 
the month of December to the 6th of * April. 
Booth was reported to have been in Canada in 
the fall, and as late as December last, but since 
that time none of the testimony shows any 
immediate intercourse between him and the 
rebel emissaries there. And although Harper, 
Caldwell, and Randall, and Ford are mentioned 
by Merritt, as parties whom he understood to 
be implicated in the plot, we hear of no stir or 
activity among them until the 6th of April. 
It seems, therefore, yery clear, upon this tes- 
timony, that this date was the earliest period 
at which any positive design was formed for 
the assassination. 

The testimony of Mrs. Mary Hudspeth may 
seem to conflict with this theory, and, therefore, 
requires some examination. That she is sin- 
cere in her statements, I have no reason to 
doubt; but that she is mistaken seems to me 
very probable. In the month of November 
last, she saw two strangers, whom she had never 
met before, and has never met since, in a street 
car in New York city, one of them disguised 
by false whiskers. Some six months afterward, 
she is shown a photograph taken of Booth, 
without disguise, and undertakes to recognize 
it as that of one of the persons in question. 
This is one improbability in her story. Again, 
she represents that they had an earnest con- 
versation, one stating that he would leave for 
Washington on the second day after, and the 
other being very angry that it had not fallen to 
him to go to Washington; and all this in a car 
which she represents as crowded — a second 
improbability, if the conyersation was serious. 
Next, these important letters are dropped care- 
lessly on the floor and left there. The conduct 
of these men would seem to justify the judg- 
ment Gen. Dix was half inclined to pronounce 
on the transaction, viz.: that it was a hoax got 
up for the Sunday Mercury ; particularly, when 
we consider that, though one of the letters looks 
in terms to immediate action, yet nothing fol- 
lowed haying the remotest reference to the sub- 
ject matter, for five months afterward. 

But let us compare dat«s. Mrs. Hudspeth 
says the circumstance she relays occurred on 
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llic (lay when General Butler left New York, teithin ten dat/s or a fortnight ia clearly < 
Major £ckcrt says the order to leaTC New York plated. Now, this is no such conspl 
wns sent to General Butler on the 11th of No- the present charge is intended to embra 
yember; that he applied for permission to re- the eyidence for the Government shoi 
main until the next Monday, which was the [ the rebel authorities, at a much later 
14th. The inference would be that General had not incited and encouraged or e^ 
Butler left on the 14th, and that Mrs. Hudspeth's proved formally any plot of assays! nati 
adventure occurred on that day, and, as one i instead, that the proposition had beei 
of the parties she speaks of was to leave for /o them and was only hold under advi* 
Washington on the second day after, Wednes- 1 No such plot had been sanctioned by t 
day, the 16th, would be the day fixed for his > November, and it is such a plot only tJ 
departure. But a little uncertainty is thrown ; charge deals with. If there really w 



upon this by the dispatch of General Dix, of 
the 17th, to C. A. Dana, Esq., in which he says: 
"The party who dropped the letter was heard 
to suy ho would start for Washington on Friday 
night." This would be the 18th. If, then, 
Mrs. Hudspeth is correct in saying that one of 
the parties said ho would leave for Washington 
the day after to-morrow, and so reported to 
General Dix, and he properly understood her, 
it must have been on Wednesday, the 10th, that 
the meeting in the car occurred, and either her 
recollection is at fault, as to date, or General 
Butler left on the 10th instead of the 14th. At 
all events, we are safe in fixing either the 14th 
or 16th us the date of the occurrence; no evi- 
dence pointsto any other date. Now, if we turn 
to the testimony of Mr. Bunker, clerk of the 
National Hotel, we will find that Booth arrived 
in Washington and registered at that hot«l on 
the 14th of November, and left again on the 
16th. 



such plot as the letter hints at, it er 
failed and was abandoned, for it was to 
summated within ten days. Nothing wt 
in furtherance of the design, and in 
ber we find Booth, according to Cleary'a 
ma lion to Montgomery, a^ain in Canada, 
Again, it does not appear from the ev 
as far as I remember, (hat as early as ] 
ber, Booth was even acquainted or had a 
tcrcourse with Payne, Atzerodt, Herold > 
ratt, who are evidently considered by tl 
ernment his principal accomplices in thi 
which is the subject of this charge. < 
contrary, it is shown, as to Surratt, by tl 
ernment witness, Weichmann, that Boo 
only introduced to him on the loth of Ji 
last. If, therefore, the letter found b; 
Hudspeth tends to show any conspiracj 
ing as far back as November, looking 
murder of the President, it must have 
conspiracy wholly diflfereut from tha 



If he arrived here on the 14th, he could not, which these accused are charged — one 



possibly have been riding in a street car in 
New York, at an hour when the brokers' offices 
were open, to one of which Mrs. Hud.speth was 
then going with some gold, and the fact is also 
inconsistent with the declaration made by the 
party at the time, that he was to leave for 
Washington two days after; and again, if 
Booth started from Washin;:ton on the IGth, as 
tlio National Hotel book sliows he Uid, it was 
equally impossible for him to have had the 
pleasure of Mrs. Hudspeth's company, in the 
street cars of New York, on the same day in 
business hours; for even Sir Boyle Roche de- 
clared that nothing could be in two places at 
the same time, except a bird. 1 conclude, there- 
fore, that this was a case of mistaken identity, 
like others wliich have been tlevel«)ped in tlie 
course of this trial — that Mrs. Hudspeth is 
wlioily mistaken in identifying Booth as the 
person encountered by her in the car; and if 



wholly failed or was abandoned imme^ 
and, therefore this evidence is not incoD 
with the theory I have announced, tha 
was no active, living, breathing couspii 
February or March, or until April, an«l 
termination by anv one, conn voted wi 
conspiracy, to assail the life of the Pr 
or of other ht'uds oC Government. This 
I take to be iiicont lovertiblv cstablislied 
evidence on the part of the Oovernnient. 

But in the interval between the prop 
said to have been made in or before Ja 
1X|)5, to the rebel agents in Canad;:, to a 
natetho President and others, and the 
sanction to the sciiemc in Aj)ril, wLi 
brewinjX ? 

It is evident that in this interval Bool 
revolving and maturing another project, 
entirely ditteront cli:iracter; one which, 
tween two hostile nations, was jjerlectly 



this be so, then her evidence does not point to i mate, and involved no breach of the law 



anybody now under accusation, and is wholly 
inuuaterial ; and if it further be judged proba 
ble. as it seems to me to be, that the occurrence 



tions, and one which the Confederate ai 
ties had as much rijrht to attempt as th< 
to do anything within iLe scope of belli 



teslitied to was designed merely to mystify the rights, and one to which the special sane 



public, its value as evidence in this case, of 
course, falls below zero. 

But if the letter found by Mrs. Hudspeth 
had a serious character, and the individual 
who dropped it was really Booth, what then? 
It says, among other things, " The FiUglish gen- 
tleman, Harcourt, must not act hastily — re- and impracticMbility. But Booth had ^ 
member, he has ten days.'' Again, *'Do any- ; possesscul with tiio idea, ami was fv niouoii 
thing but fail, and meet us at the appointed j on the sul>ject. He would a<lmit no diflic 
pLice ici(?iin the furtnightr Whatever the plot | and, like a madman, sought t(» drag«'f 
darkly alluded to, its covipltie conaummat\on\h\^\\<i'am\.o \.\\^ scheme with threats of ru: 



the Ilichmond authorities wa^ whollv un 
sary. That wwf^ihQ rap (nrr of the Pr's'.thi 
per hap?!, othcrfi. and (h'ir alnh'- ft /i t.> Ri^ 
with a vi' IV of jurciu'i an ixr/untf/r of prt 
The scheme, though nv)t iniioceni. niifrht ; 
he called IkhiiiIcss. from its perleot ab^ 
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even death. Al this is proved by the testimonv 
of the GoTernment witness, by Booth's declara- 
tions, made in the prosecution of his design, in . 
the very act of enlisting adherents for his 
project, or rather, I should say, of con»cripHng 
ihem, for cajolery was less a means and instru- 
ment, than threats, of effecting his object. | 
Sumuel Knnpp Chester testifies that about the 
24th or 25th of November, Booth took a walk 
with him in New York, and told him he had a \ 
big speculation on hand, and some time after ! 
repeated the statement; that still later Booth 
wrote to him from Washington that he was specu- 
lating in farms in Lower Maryland, in which he 
was sure to coin money, saying that the witness I 
must join him; that late in December or early in 
January^ he walked with the witness in an un- 
ft^uented portion of Fourth street, in New 
York, and there diRcIosed the nature of the great 
speculation he was engaged in; that it was a 
large conspiracy to capture the heads of the 
GoTernment, including the President, and to 
take them to Richmond. He assigned to Ches- 
€cr the pan which he wished him to perform, 
threatened to implicate him in it anyhow, and 
that if he attempted to betray the plot he would 
be hunted down through life. Subsequently, 
in January, Booth wrote several times to Ches- 
ter, and remitted money to him, urging him to 
come to Washington. Still later, ho saw Ches- 
ter in New York in February, and repeated his 
solicitations, and spoke of his efforts to engage 
one John Matthews in the enterprise, saying 
that he would not have cared if he had sacrificed 
him, in consequence of his refusal to join him, 
as he was a coward, and not fit to live — all 
which indicates the insane state of Booth's mind 
on this subject. Subsequently, the witness 
States, Booth told him he had given up the par- 
iicalar project of capturing the President and 
heads of Government, and thai it had fallen 
tkrovgh in const fjvenre oj tome of the parties back- 
ing out. Still laiir, he informed him that in contr- 
guence of this, he vraa ifelling off the horsen he had 
bought for the puiywse. When was this project 
giTen up? The witness thought he was so in- 
forme<i in February, but we shall see that he 
was mistaken in the month, both by the date of 
the sale of the horses and the date when some 
of the parties backed out. Who were the parties 
that backed out? Booth did not give their 
names, but this omission is supplied by the 
Statement of Arnold, made after his arrest, 
which was elicited from the Qovernment wit- 
ness, Eaton G. Horner. From this it appears, 
^that on the 1st of April, Arnold went to Fortress 
Monroe to accept a situation. Some time before 
that — the witness can not remember whether it 
was a week or two or three weeks — he attended 
a meeting in Washington, in reference to the 
projecte<l capture of the President, in order to 
take him South, and thereby compel the Gov- 
ornment to make an exchange of prisoners. Ar- 
nold declared that he would withdraw from the 
scheme unless it was effected that week, where- 
.vpon Booth threatened to shoot him. Arnold 
oonsidered the scheme impracticable, and did 
withdraw, and had nothing more to do with it, 
. and Booth told him to sell the arms that had 
-tieen furnished him, or do what he chose with 



them. It has been proTed, by Mrs. Van Tyne, 
that Arnold gave up his room at her house about 
the 18th bf March, and by other witnesses, as 
we shull hereafter see, more at large, that he 
left Washington finally on or before the 2Uth of 
March. So that, according to his confession, he 
was the party, or one of the parties, who backed 
out from this insane scheme of capture, and it 
must have fallen through and been abandoned 
somewhere about the middle of March. This is 
corroborated by other evidence. Weichmann 
shows that on a certain day, which at first he 
could not fix with certainty, vacillating be- 
tween the 18th and 25th, but which he finally 
fixed to be the 16th, Booth, Payne and John 
Surratt came into Mrs. Surratt's in a state of 
great anger and excitement, and Surratt ex- 
claimed, *' My prospects are gone, my hopes are 
blighted ; I want something to do. Can you get 
me a clerkship?" Booth and Payne manifested 
similar excitement^ and all three went off to- 
gether. On Surratt's return he informed the 
witness that Payne had gone to Baltimore and 
Booth to New York. By the hotel register it 
appears that Booth did leave on the 2l8t. All 
this demonstrates that at this time some mys- 
terious scheme of theirs had failed. The sale of 
the horses is another circumstance. Surratt 
bad told Weichmann that he had two horses, 
which he kept at Howard's stable, which Booth 
afterward told him were his. From the testi- 
mony of Brooke Stabler, who kept Howard's 
stable, it appears that on the 29th of March, 
Booth paid the livery of these horses for the 
month, and that Atzerodt, who had been allowed 
before the use of the horses, took them away on 
the 31st, and shortly after brought them back, 
at different times, separately, for sale. This, 
then, was about the period when Booth must 
have informed Chester he was selling off his 
horses, and the backing out of parties to the 
abduction scheme, and its consequent falling 
through and abandonment must have been 
shortly before, and about the middle of March. 
We shall see hereafter that Booth still clung to 
this project all through the month of March, 
and made one or two spasmodic efforts to rally 
his forces, but without success. The abandon- 
ment and failure were complete about the mid- 
dle of that month. On the 1st of April, Booth 
went to Nfw York and was there a week, evi- 
dently having then finally abandoned the scheme 
of capture. According to(/onover, this schemeof 
capture had been talked of inCunada in the month 
of February. It is probable, however, that it was 
deemed too impracticable to attract much atten- 
tion. In fact, its failure might easily have been 
predicted. It was only necessary for the parties 
concerned to assemble and arrange to put it 
in motion, for the whole thing to fall to pieces, 
and this was exactly the result of the first gen- 
eral meeting of the conspirators. But Booth 
adhered to it with the infatuation of a half in- 
sane man, which both his original conception of 
and his mode of prosecuting this scheme, prove / 
to have been. 

But suddenly the scenes are all shifted, and 
the curtain rises upon a new drama, a bloody 
tragedy. On the 3d of April, during Booth's 
absence, John H. Surrati &Yt\N^^ ycl ^^ ^-^Vvsi^tj- 
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ton wiUi thefle ominous diipAtehos ftrom Rioh^ 
au>nil, freighted with doom to the unoonscioue 
Tiotim of all these oontiiTanoet, and with ruin 
and inilunjr to all the authors of his fate. Booth 
was then In New York. Bunker shows that he 
left the National on the 1st, and Chester saw 
him in New York on the 7th. Surratt started 
for Montreal, and probablj saw Booth on the 
waj, or else he reoelTod news fh>m Canada 
after Surratt*s arrlTal there; for he eame to 
Washington on the 8th, and the hellish plot of 
murder must hsTe been eonoooted, and all its 
details arranged by him, between that time and 
the moment of its exeoution. In its execution, 
not a single traoe is seen of anj of the Cana- 
dian rebels, nor is there the slightest ground 
fbmished by the OTidenoe, for belioTing that 
more than three or four persons, besides Booth 
himself, were immediately coneemed in the 
commission of the orime. 

Now, what pc^rt had Arnold or 0*Laughlin 
in the final tragedy ? As to Arnold, the matter 
seeois too plain for doubt or argument. Mrs. 
Van Tyne shows that he gave up his room at her 
house about the I8th or 20th of March. His 
brother, William S. Arnold, met him on the 
way to his house, in Hookstown, on the 21st, 
where he remained till Saturday, the 25th. On 
the afternoon of that day, he went to Baltimore 
with the same brother, supped with him, and 
slept in the same room with him, and returned 
with him to the country on the following morn- 
ing. He there remained until Toe^ay or 
Wednesday, the 28th or 20th, when he returned* 
to Baltimore, and on the way stopped at the 
house of another witness. Miss Minnie Pole. 
On the 80th and 81st, Thursday and Friday 
nights, he was at his fhther's house, and his 
brother, Frank, slept with him, William also 
sleeping in the room, on Friday night. On 
Saturday morning he went to the country with 
his brother, returned in the middle of the day, 
and on the same afternoon went to Fortress 
Monroe. Ue had previously made application, 
by letter, for a situation there. The testimony 
of his brother, as to his stay in the country, is 
confirmed by that of Jacob Smith, a neighbor. 
Then it appears from the testimony of Mr. 
Wharton, who employed him as clerk, and of 
Charles B. Hall, a fellow- clerk, that he was 
constantly in the store at Fortress Monroe, in 
daily attendance, and faithfully discharging 
his duty, from the time of his arriyal, the 2d 
of April, to the 17th, the date of his arrest. It 
was, therefore, physically impossible for him 
to participate in the murder or assaults in 
Washington. Nor is there the slightest evi- 
dence, or even pretense, that he had any part 
to perform, in the execution of the deadly plot, 
at Fortress Monroe, or was otherwise engaged 
there, than in the peaceful duties of his clerk- 
ship. 

The case of O'Laughlin is equally tree fh)m 
doubt. The specific charge against him is, that, 
in pursuance of the general design of the con- 
spiracy, he did, on the nights of the 18th and 
14th of April, lie in wait for General Grant, 
with intent then and there to murder him; and 
^he whole evidence on the subject shows a mis- 
take of identity that would be ridiculous but 



for the serious consequences it luToWes to ihi 
accused. On the oTsning of tlis 18th, a laigs 
crowd assembled in troni of Saeretary Stsi* 
ton's, in compliment to him and Qeneral OranU 
About half-past ten o'clock, and while the crowd 
were still there, aeoording to Mr. David 8taa- 
ton and M^Jor Knox, a stranger inquired of ths 
latter where the Saeretary was, and afterwasi 
lounged into the hall and peei«d into ths psi^ 
lor, and, on being qucationed by Mr. Oavii 
Stanton, repeated his inquiry, and being tsU 
tliat the Secretary was on the etepe, and being 
requested to leave, quietly walked oat Neithv; 
of these witnesses lias any TeooUeotaon thuft 
General Grant was inquired for at alL Wlf 
the Government, with this information, did nst 
charge the lying in wait to have been for Ssei 
retary Stanton, is a matter of aatonishmeH 
The whole evidence applieable to Gen«rml Gfui 
is that of Mr. Stanton's measenger, John ft 
Hatter, who simply relates thnt about nias 
o'olook, or a little after, a aun approaehed hll^ 
on the step, and inquired for want, and, elf 
being told that he eould not see him, walked s( 
This was, probably, some half<4ntoxieated .aa^ 
perhaps, half-demented stranger, who was a» 
toated by the same ouriosity that bcoa^ a 
large part of the crowd assembled there on thrf 
occasion, and, but for the tragedy of the aa^ 
night, the dreumstance would never havehsal 
thought of again. Bat when the Prei^eat «■ 
shot, Mr. Seward was assaulted^ and the Ykm 
President apparently waylaid, it naturally an 
curred to every one that the measbera el iM 
Cabinet had, probably, all been ezpoeed ta Al 
common danger, and the affair of uie n^yalHllf 
ous strangers visit was reoalled, and whM 
Booth was discovered to be the aaaaaain of tk , 
President, and his associates were arrMts^ 
these witnesses went to examine them with s 
natural suspicion of finding among them i 
would-be assassin of Secretary Stanton or Ges* 
eral Grant. Mr. David Stanton recogniie4 
O'Laughlin as the man on the monitor, aUhou«k 
he says he had a very indistinct view of hia, 
because it was so dark. Major Knox and Hat* 
ter visited him in prison, and both under tla 
same conviction that the person seen at Hr. 
Stanton's must have had something to do witk 
the conspiracy, undertook to identify the te> 
cused as the man. Two of these witnesM 
describe his coat as a black dress coat, and osi 
as a frock ; all say he had black pants. 5obi 
of them had ever seen the individual before. 

This is only one of several instances of iat>* 
taken identity exhibited in the trial. Dr.Merritt 
located Herold in Canada, where he never ml 
in his life, from the 15th to the 20th of Febni- 
ary, when he was clearly proved to have bees 
here on both those di^s, collecting rent, sad 
signing his own name to the receipts. Tkl 
same thing occurred in regard to Dr. MaiM, 
whom Evans swears to having seen in Wash* 
ington on the 1st, 2d or 8d of March, wheret% 
he is proved to have been many miles distast 
on each of those days. 

But this whole story about the lying in wtit 
for General Grant is blown to the wind bj thi 
testimony of the defense. Let us trace the » 
cused by the light of this testimony. In tkl 
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first place, he was inyited, with two others, 
Jdurphy and fiarly, bj Ensign licndersou, tu 
come tu Washington, on Thursday, the 13th of 
April, the occasion of the general illumina- 
tion. This is sworn to by all three of those 
parties. Tliey arrived in Washington between 
UTe and six o'clock, and first stopped at Kull- 
man's lIoteL While one of the company stopped 
to bo shaved, the accused went with Eiiily to ' 
the JN;itional Hotel, and there inquired for 
Bome person, and, perhaps, went in searcii of 
liim, but returned lo the door in from three to 
fiTc minutes. This is proven by Early. The 
accused stated to Henderson afterward that he 
had been to see Booth, but not whether he had 
seen him; and there is no proof that he had, 
but the contrary is sufficiently shown by the 
short time spent in the hotel. The accui«od una 
Early then returned to UuUman's before llcu- 
derson had finished shaving, and there rejoined 
him and Murphy. This is sworn to by all 
three — Murphy, Pearly and lienderson — and 
Murphy says that Early and the accused were 
not gone more than five or six minutes. They 
then lounged up Pennsylvania avenue, and 
went into Welcher's saloon. These details are 
siTen by both Early and Murphy, and though 
Henderson is more general, he confirms them, 
as to the accused having been in company, all 
the time, with these parties. Leaving Welcher's 
about eight o'clock, they returned to Ivullmun'b, 
and were shortl}' aAer joined by Daniel Lough- 
ran, who is now added as a fourth witness. 
The whole party of five then strolled up Penii- 
■ylTEnia avenue to look at the illumination. 
Aey all agree as to having passed Seventh 
street. Those not residing here, and nut l':i- 
miliar with tl^ streets, speak only of going a 
little beyond Seventh, but Lough ^^n, who re- 
sides here, fixes the end of the walk at Niutii 
street, and all agree that they did not go \Ai- 
yond it. They then turned buck. Henderson, 
Early and Loughi-an all fix .the hour of this 
movement to be nine o'clock, ^bout. lx)ugliran 
looked at his watch, because h6 wished to gu as 
fisr as the Treasury, and some of the party re- 
marked that it was too late. They then went 
to the Canterbury Music Hall, and remained 
about an hour or three-quarters, which brought 
them to alxjut ten o'clock. All four swear tiiut 
0'l«aughlin went there with them, and iv- 
mained with them, and returned with them to 
Kullman's, uft«r stopping at tlie Metropolitan, 
about ten o'clock — a little sooner or later. 
There they remained from half an hour to an 
hour. At hulf-pust ten, Grillet pa8se<l with a 
lady, and shortly after eleven o'clock returned, 
found them in the same place, and joined them. 
He, £:irly, Murphy and Longhran mention the 
eircumstauce, and this brings a fifth witness 
on the stage. In addition to these, Punly, the 
manager, and Giles, the bar-tender of Kull- 
man's Hotel, both swear that he was at the 
hotel, one fixing the hour at about ten, and the 
other at about lialf-past ten, end remained 
with the other parties until after eleven. Here, 
then, are seven witnesses, of whom four swear 
they were in company with the accused at the 
hour fixed by Hatter of his waylaying Qcnerul 
Grant at Mr. Stanton's, and all the evening af- 



terward, and that thoy were not for a inouK'nt 
neai-er to Mr. Stantou's than a point wliich 
must be a lull mile diistuut, and their tii^liniuiiy 
is added to hy three other witnesbet^, iiiaking 
seven, who locale the accused siill luriher ott 
from the scene of his supposed murderous de- 
signs, between the hours of ten and eleven 
o'clock, when the other Government witnesses 
proless to have seen him. Six of the party 
were with the accused until between twelve 
und one o'clock thai night, and the cubual ac- 
cc»!>sions to the company having left, the ac- 
cuseil, Henderson, Murphy and Karly, accord- 
ing (0 their concurrent testimony, retired, at 
the Metro))olitaii Hotel, toward two o'clock in 
the morning. On Friday morning the accused 
was roused by Early and Henderson. The 
same party of four breakfasted at Welcher's, 
and strolled on the avenue to the Maiional 
Hotel, and eut^jred there about nine o clock. 
There the accused went up stairs in seurch of 
Booth, and, as he did not return for some time, 
a half or three-quarters of an hour, the paity 
left, thinking he might have gore to Ktilluuin's. 
>iot finding him there, they returned (o the 
National, and sent up their cards to liooth's 
room, but no one was there. The cards bi:ing 
left ut the otiice, they returned to Kullman's, 
whei'c they were joined by the accused in about 
an hour. This would be in the neighborhood 
of eleven o'clock, and the accused then stated 
to Henderson that he had not found Hooth, that 
he was out. All the rest of the morning the 
accused was in company with all three of his 
friends, and, in the afternoon, he only ^'arted 
with the others, to go with Karly, betwien four 
and five o clock, to visit a lady. Karly t^peaks 
fully of this, and Henderson says he was with 
the accused all day, except a part of the after- 
noon, when he went ofi' with Karly. Karh' and 
the accused paid the visit, and returned about 
six o'clock, and lejoined the others at the hotel 
^Uullman's). So Karly states, and Iien«lejson 
confirms it, and Murphy states that he was 
with them until eight o'clock, when they went 
to supper, and he parted with them until next 
day. Meanwhile, Karly, HenderHon and the 
accused went to Welcher's to supper, and re- 
turned to I'uUman'b, where they remained 
until after the news of the Tresidtnt's assiis- 
sination. Karly does not remendier how late 
this was, and does not remember the hour of 
O'i^aughlin's leaving there with Fuller; but 
Grillet, Purdy, Henderson, Fuller and Giles all 
swear that O'J^aughlin was at Hull man's, in 
their company, when the news of tho Tuai- 
dcnt's assassination reached thei'e. Ii w:is c<jm- 
municatej to O'Laughlin and the otLiih by 
Purdy, who had heard it at the door. J^hortly 
after O'Laughlin left Kullman's, in company 
with Fuller, who had been in his brother ^ em- 
ploy, and, on his invitation, he spent the nijxht 
with him. Karly ou Satuiday iuornin<: the 
aiccnsed joined the same party, ami w;i< with 
them until their departure tor Ijaltimore, i;i tl:c 
afternoon train, as testified by Kaily a'>d 
Murphy. 

Now, to return to Thursday eveninj:. <;ne 
Ciovernmcnt witness fixed nine, and tie oil tr 
two, half-past ten o'clock^ as the hour at^fKl^b. 
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tlio ncauited vruB seen lurking kboal Mr. SIhd- | 
tflu'H, Ai to tbo first hour, vt hniv four, and 
KS to tliu second hour, llio aaiaa, irilh tlires | 
Dtlici'?, mnkiug serfta re9p«utnble witneaseB, I 
of ditFereol purauita, cisusll? niee'ilig, and in 
no wise implicated or iotnrciited iLeuBolTes; 
two or tUem oalled bj the GoTeromeDl, and bo 
accredited oh warlb; of bolief, and one of these 
UQ officer in Ihe United States dkt;, and nil of 
them tthoUy unimpeached, alt iatiinnlily aiv 
quklnleil with tha accuaej, who eiitHblii<)i sd 
alibi bvjond the poaaibliity or qnestiou. It ia 
pJiysically impoisible th»l they oao bo misla- 
kvn; they cad not be diabeliefed tritlioul im- 
putiag d«tlberale perjury to tbem all. It ia 
morally impoaaible that they oan be perjured. 
Ou ihcoihvr hand, nothing ia Turtlier I'rum im- 
possible, noUiiDg ia easier, than for oil Urn 
OoTOronient witnetaea to hA«el>cen mistaken. 
A minute's viow at nighl, of a atraugcr, whom 
tlicv liad ncTer behuld beruro, famiishpd them 
a!l (be kaowtedge ujun tbe atrongth of which, 
w *k» afler, they &aautaed to identify him in 
ifafl obMiiriCy of an ironH:lad, and the shades 
of n dnngeon. It were folly todwel) longeron 
Ibo campariaoB between the two kind* of eri- 
d<^oe. Unt look for a moment at the grosa im- 
probability of the story. It is evident that the 
ditTersDt parts of this plot wore to be executed 
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e for to the BTiJcnce nlrfwiy aoat^ital, 
shows that from nil o'clock until afli-r (lis •»- 
eaislnation, III? iiccii^"!! Was quietly engaged 
with the c ixii ii-i ni on f before uamed, remote [nun 
the scenes of hlniHl and. danger, until aflvrtlM 
whola tragedy was otcr. General Qranl, meaii- 
wbile^ was fur away, although hr bad bMn *<. 
peotod and iinnouDOod to appear al Ford't 
theater oa Friday night, and tlie cbangr of 
piirpojBwnB pi-obably only known to the eon- 
■pirators by hiR aclual absence. The aecnsd 
~ not at Ibe theater, nor at Seorrtary Sca- 
, nor at the Kirkwood, nor anywhere elM 
whore it can bceonceiTed that any port of lb 
masaacre was to be performed. No ooncuiaUt 
part In the enterprise can be assigned to him. 
Indeed, it is evident lliat he desiguml, ta Iht 
Diheii did, to return to Baltimore on Frids; 
ling, and was only detained b^ the pw- 
ionsof Henderson. Did bis con'duei indi- 
any complioity in, nr kuowlcdge of , ik 
impending crime? Was he silent, or eielf*^ 
DervouH, bolrajing the fatal truth in lui 
ips. bursting with the big and fHtal semt 
hieh could not be contoinej? On the cot- 
trary, he is represented aa in the finrsl >|ii^ 
oheerrnl. compssed, itnd light>4ieartM], inin^itf 
in the merry rerel with hii boon eompaeiant 
oTidently all uncoosoious of Ibe impeiidt>| 
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It IB also e«ideat that Friday niffht wn 
Srat timofiied for ilji elocution. Nothing 
toahownny earlier attvmpl, made or oonieui- 
plated. On Friday night the murder occurred ; 
en Ibo s^me night Mr. Seward was nsnaultcd; 
on Fridiiy aftcniooo Booth called (o see tie 
Vico-Pi-eaidant, evidently not to assassiaato 
L(m th.in, hut to learn of his wfaerDAbouiB; nnd 
ir any such part ns iho nssansination of Gen. 
lirmitw.isnssignod to O'Laughlin, Friday night 
vr 19 the lime assigned fijr its execution. It is 
t'vident tl.at if Im bad made- Iho iillcinpt on 
Thiirsilny, BiioeesBfully or not, it would huve 
thwarre.l lie whole achome, for it would bpiie 
put every one else on his guard. And the pros- 
ei;uiion t'olt the atreaa of this conaide ration, for 
tbej hnve added Friday, ihe 14tli, in the spnoi- 
ficaiion, bccnuw this waa absolutely oesasaarT 
in order lu connect the accust'd with thone<UHl 
cseoution of the conapinicy, nlihougb they had 
nut a scintilla of proof to justify it. The slory 
bcooinos still more improbable wlien wo nro re- 
quired to believe that (his small nnd feeble 
man Tonliired, single-banded, into a brilliantly 
lit house to assault Mr. Stanton or General 
Or.iot, or both, where ho could hardly fail to 
be seised, with a crowd at the front to inter- 
cept his retrcnt, anil wholly ignorant of tho 
exit by the roar. It may be said that he was 

nhle opportunity. But the oharge is, ihnt he 
lay in wait ou that night with inteni, then and 
IhertXo kill and murder General Grant; and 
ir that is disproved, the whole ia disproved, for 
it has not been even attempted to show way- 
laying on Friday night, tho Hlh of April, 
For this reason it is almost battling wind-mills 
to atlGiapt to controvert dial part of the charge 
relating to Friday night. There is nothing lo 
uuwar er rsAite. It ia aaffioient, linweiec, to 



Dut be went to ace Booth on 
Tliuraday anemoon and Friday morninf!. Is 
does not appear that he sbw him on eiibor; lt( 
contrary ia ratlier shown. Bnl aiippirie he M 
scon him. Tlie.i Iter noon and the morning tint 
woro both before Sooth even knew thai At 
President woj to be nt Ford's theatf r on Fit- 
day niKht, for it appoira Uiat ha only imiriit 
the information nt iho (healer at nrwnon tiif 
day. Bpforc tiial hour, O'Lnuglilinliad rvjoiafil 
his companions, nnd was not ont of tbeesa- 
pany of some of llicm the whole day atttt- 
wani Now. after Bnoth learned of the Pm- 
ident'a arningpnionls for the evening, and liM 
hia plans for 1h« murder, if the aecoaod hii 
any conncollon with him whatever in tUi 
scheme, why did not Booth go af^er bin, 
seek him out, and niaign liim faia pan! 
Either he did not know of hta prcfpia 
hart, or he did not regard him sia an arcoo- 

Biit eouM the accised really desire betur 
proof of his innocence than the fact of liii 
visit lo Booth affonls? Can anybody conceirt 
that with the knowledge of the intended nar 
dera, still more, oxpoeitng lo pnrtioipate ii 
them, ho would have gone openly, in a pabfio 
hotel, lo visit tho intended leader in the crJiHi 
in oompnny with several persons, oneof Ikn 
an officer in the navy, on the very day of Ikt 
intended attempt? Could such infaluslioii be 
imputed to any man in his senses? Wgtf 
not A guilty man, or one with guilty knowltdf* 
only, hnre sought a c iron interview, wtll 
knowing that suspicion would attach to ever; 
ooe seen in intercourse with Booth uboiii Ih 
time of his crime, nnd that the Bleulb-hooadl 
of juBliue would soon be upon his trail? 

And when ho reoeiveil the news of tb»a>- 
sastinatlon, what was his conduct? Dilk 
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betray guilt by agitation, and excitement and 
flight? Nothing of the sort. He whs natu- 
rally startled, and the thought naturally oc- 
curred, that as he had been intimnte with 
Booth, and had only that morning p:onc openly 
to call on him, he might bo suspected. But still , 
ho betrayed none of the terrors of guilt. lie 
went (|uietly to sleep at the house or lodginfcs 
of a friend. The party had no particular i 
lodgings, and seem ull to have scattered that 
night. O'Laughlin stayed with Fuller. He 
joined his friends the next morning, and they 
went quietly home together. On reaching home 
he was informed that the officers of justice were 
in search of him. His. suspicion, expressed in 
Washington, was realized, and he found him- 
self involved in trouble. No man — the most 
innocent — could avoid emotion in some degree, 
under such circumstances. But his demeanor 
was wholly irreconcilable with guilt. Ileab-! 
aented himself from home that night for a rea- j 
son thnt was creditable to him, viz.: that his 
arrest there might be the death of his mother; 
and no one can believe that a youth governed 
by these fili;il sentiments could be so steeped 
in depravity as to have had any share in the 
conception or execution of the diabolical crime 
of Booth. The officers were at his lodgings in 
search of him on Saturday and on Sunday. 
On Sunday ho informed Murphy of the fact, 
and stated that he meant to surrender himself 
on Monday, and on that day he did so, through 
bis bi-other-in-law, Mr. Maulsby. Throughout, 
his declarations were^that he was innocent of 
any connection with the crime, and could ac- 
count for every moment of his time spent in 
Washington; and that he has done. 

It is, therefore, apparent that neither Arnold 
nor O'Laughlin had anything to do with the 
execution of the alleged conspiracy, and that 
they even could not have had any knowledge of 
the intended murders. 

Furthermore, it appears that for nearly a 
month before the assassination they had no per- 
sonal intercourse with Booth. Arnold was in 
Baltimore and the neighborhood from the 21st 
to the 8lst of March, and from that time atFort- 
rcss Monroe. He was not in Washington at 
all. And though his letter, offered in evidence, 
would seem to show that Booth had been to see 
him at his home, it also shows that no interview 
Mras had, nor is any correspondence shown, ex- 
cept the letter in question. This letter evidently 
shows a rupture of former relations with Booth. 
**When 1 left you, you stated we would not meet 
in a month or »o." "I told my parents / ftad 
eeatsd with you. Can /, then, under existing cir- 
cum»tance8j come as you request?" Such are the 
terms of the letter. And, in effect, we know 
that he did not come as requested, but, on the 
contrary, accepted a situation, and went to 
Fortress Monroe on the 1st of April, and this 
was the last even of his correspondence with 
Booth, and this completed and sealed the rup- 
ture. As to O'Laughlin, no intercourse of any 
sort is shown with Booth after the 18th of 
March. On that day he went home, according 
to Mr. Maulsby, an(l remained there with him 
ever sinco. Mr. Bunker, who speaks of O'Lnngh- 
lin's frequent visits to Booth, admits that he did 



not recollect his coming during the last few 
days of Booth's stay. Those last few days were 
the week before the assassination. The previ- 
ous week Booth was in New York, and could not 
have been seen here by the accused. Bunker's 
testimony is so vague as to dates, that it can 
not be weighed for a moment against the posi- 
tive testimonj- of Mr. Maulsby. The same may 
be said of Streett, who thinks he remembers see- 
ing the accused in converaation with Booth in 
the streets, well on to the 1st of April, which 
might have been before his departure on the 
18th of March. It is true that Booth tele- 
graphed to him on the 27th to come to Washing- 
ton on the 29th, but it does not oppear that he 
ever received the telegram, and it is certain he 
did not respond to or comply with its request. 
Some time in March it also appears that a let- 
ter was sent from Booth to O'Laughlin, but 
whether in the beginning or end, or what were 
its contents, is a matter of perfect uncertninty, 
as it is, also, whether he ever noticed it. On 
O'Laughlin's own part, no single oct of inter- 
course is shown, between March 18th and April 
13ih, when he came to Washington, evidently in 
the most complete and happy ignorance of* the 
mischief that was brewing. 

If, then, Arnold and O'Laughlin ever were con- 
nected with Booth in a conspiracy for any ob- 
ject, before the middle of March, it is clear thfit, 
about that time, they wholly withdrew from and 
abandoned it, while it was wholly unexecuted, 
if not merely in embryo. And this being the 
case, according to the principles heretofore laid 
down, they were not parties, in law or in /act, 
to any act subsequently done. 

But let us see what evidence there is to con- 
nect them with any conspiracy. 

First, as to O'Laughlin. 1 maintain that there 
is no competent legal evidence to show him im- 
plicated in any conspiracy whatever. Throw 
out of the case the confession of Arnold, and 
any statements made by him casually to third 
persons — which, I shall show, are not evidence 
against O'Laughlin — what remains? No one 
can pretend that there is any direct evidence. 
If any, it is circumstantial. A conspirncy mny 
be proved by circumstances, but by what kind 
of circumstances? Russell on Crimes, 2 vol., p. 
098, says: 

'*The evidence in support of an indictment 
for a conspiracy is generally circumstantial; 
and it is not necessary to prove any direct con- 
cert, or even any meeting of the conspirators, 
as the actual fact of conspiracy may be collected 
from the collateral circumstances of the cnse." 
** If, therefore, two persons pursue, by their own 
acts, the same objects, often by the same m€an», one 
performing one part of the act, and the other an- 
other part of the same act, so as to complete it, 
with a view to the attainment of the object they 
were pursuing, the jury arc at liberty to draw the 
conclusion that they had been engaged in a conspiracy 
to effect that object. In a case where a husband 
and wife and their servants were indicted for a 
[conspiracy to ruin the trade of the prosecutor, 
I who was the king's card-maker, the evidence 
Hgainst them was that they had, at several 
I times, given money to the prosecutors appren- 
tices to put grease into tUe ^?k%<ft^ -vVcvOl \a.^ 



■\ 



348 



ABOUMKNT 01 WALTIS B. OQZ. 



spoiled the oArds ; but then wm no aooount 
gWen that ever more than one at a time wae 
preaent, though H wu proved that tk^ had 0UI 
given monejf m their tunu; it was objected tiiat 
this could not be conspiracy, on the ground 
that scTeral persons might do the same thing 
without having anj prcTious oommuntoation 
with each other. But it was ruled that the de- 
fendants being all of a family, and oonoemed 
in the making of cards, it {L «. these acts done 
in pursuance of a common oiyect) would be evi- 
dence of a conspiracy." Now, it is oTident in 
this case, that the mere fact of belonging to this 
fiunily, and eyen being concerned in the same 
trade, would not have begun to be evidence to 
implicate any one. It was the Mi^ ^f aeU m 
furntaiue qf the eowumm endy which was the cii^ 
Qumstantial proof admitted, aided by showing 
a common motiTc. 

Now, in the case under trial, what single act 
or declaration of O'Laughlin can be shown 
looking to any common end or olject between 
him and Booth ? Is his personal intimacy ad- 
duced 7 But not only had that no necessary 
connection with any criminal design, but it is 
proTsd that it could not have originateid in any- 
thing of the sort. Tl&ey were opposite neigh- 
bors in Baltimore, had been schoolmates in 
boyhood, in the same neighborhood, and be- 
tween themseWes and their families an unin- 
terrupted intimacy had subsisted for many 
years. If intimacy were any eyidence of 
oomplioity with Booth, it would hardly be pos- 
sible to assign any limits to the scope of this 
conspiracy. His profession, no less than his 
personal qualities, necessarily made him many 
acquaintances. Others were more intimate 
with him than the accused — ^McCuUoch, Went- 
worth, and others, shared his room at the Na- 
tional Hotel. Yet they seem to haye attracted 
no suspicion. 

Cau the circumstance of O'Laugblin's pres- 
ence in Washington and his occupying a room at 
Mrs. Van Tyne* s be relied on '^ It has been 
shown that he formerly resided in Washington, 
was in the employment of his brother, then in 
business here, and that he has constantly had 
to visit Washington since, to make collections, 
solicit orders, and deliver merchandise, and 
that on the very day of his last visit, a month 
before the assassination, he came down for his 
brother, upon business, about which he was tel- 
egraphed the next day. In this state of affairs, 
nothing was more natural than that he should 
occupy a room with a fellow-townsman, Arnold; 
but that that had no reference to anything in 
which Booth or Arnold was concerned, an ex- 
amination of dates will show. Mrs. Van Tyne 
docs not profess to know anything of the rela- 
tions between Arnold a^nd O'Laughlin, nor 
could she know which of them was actually 
present in her lodgings at any particular time. 
But she fixes the beginning of this occupancy 
on the 10th of February. Now, Mr. Maulsby 
shows that O'Laughlin was at home on the 14th 
of February, and remained there two weeks — 
that is, to the end of the month. So that, as 
far as appears, he wns in Washington but four 
days during the whole month of February ; and, 
by looking at Bunker's testimony, it will be 



seen thnt Booth wns ab— nt flpom WnahingiBn tfc 
that time. Indeed, he wns abteni for twelve 
days before the room was tnkon nt Mrs. Van 
Tyue's, and so oontinood, if I onderstanA 
Bunker's evidence aright, for twolTO dnys aftsN 
ward. The book shows that ho Ml on the 28th 
of January, and arrived again on the 22d of 
February, though there is some oonftision oa 
this point. It can hanily be nndorstood, tiiei| 
how his oocnpanoy of'this room conld have any 
reference to schconss Booth was prosecuting 
here. It certainly had no neoonaiy oonnectien 
with them, andean not be called an an act doas 
in fturtherance of them, without mneh man 
proof. Where OlLaughlin wa^ in the begiap 
ning of March, is not very clear, but it is cow 
tain that ho was at home on the 7th, and ss 
continued until the 18th, when ho spent iivi 
days in Washington. Now, this is ererythiag 
in the case^ in the shape of acts or doelaratioas 
of O'Laughlin. No man can deny that his in- 
timacy with Booth, and his stay in Washington 
were perfectly oonaistont with ntter ignoranm 
of anything illicit in progress, and are ftiU|y 
accounted for on other grounds. He mighti te 
aught that appears, have been gnilolessly.kMp* 
ing up a social intimacy with the friends of Jul 
boyhood, and Booth may not hnTO whispsni 
his designs to him, as hs did not to otkMt 
equally or more intimate with him. Ibis inti- 
macy, therefore, oan not be called an not doss 
in pursuance of the oonspiraoy, and toadis| 
to prove it against O'l^u^Un. Considsi^ 
moreover, what else has not been provod agslaik 
him. While the prosecution have soo^ (s 
show, and will doubtless maintaini that Ibti 
Surratt's house was the headqunrters of Ad 
alleged conspiracy, that John Snrratt, P*7>% 
Atscrodt, and perhaps Spangler and HeroM, 
were the principal accomplices of Booth, thej 
have not shown tlmt O'Laughlin wus ever si 
that house, or was ever known to any of thoie 
parties. When arrested, no arms were found 
on him, nor anything indicating any deadly or 
illegal purpose, of uny kind. 

Now, if I am right in my position that no set 
or word of O'Laughlin himself has been shown, 
nor any independent fact, connecting him witk 
any conspiracy, then it is very plain that do 
act or declaration of any third person is com- 
petent evidence against him. The rule of 1st, 
under this head, is too plain to be misundci<- 
stood. 

The fact of conspiraq/ between A and B ess 
never bo proved against A by the mere declara- 
tions of B; but if it once bo proved by the 
declarations or acts of A himself, then B'l 
declarations, accompanying some act done ii 
furtherance of the common design, wouhi bi 
evidence, but they would not- be evidence if 
made casually, or after the oonspiraoy is either 
executed or abandoned. 

Thus, Professor Grcenlcaf says (voL I, J HI): 

<*The same principles apply to the acts and 
declarations of one of a company of conspire 
tors, m regard to the common detigny as a£fectinf 
his fellows. Hero a found&,tion must first U 
laid by proof sufficient, in the opinion of thf 
judge, to establish, jtrima faeic, the /act oj «s- 
spiracy between the parties, or proper to be laid 
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before the jury, as tending to establish that 
fkct. The connection of the indUmdual in the un- 
lawful enterprise being thus ahownj every act and 
declaration of each member of the confederacy, 
in pursuance of the original concerted plan^ is, in 
contemplation of law, the act and declaration 
of them all," etc. ** Sometimes, for the sake of 
convenience, the acts and declarations of one 
are admitted in evidence, before sufficient proof 
is given of the conspiracy, the prosecutor un- 
dertaking to furnish such proof of conspiracy 
in a subsequent stage of the cause. But this 
rests in the discretion of the judge, and is not 
permitted, except under peculiar and urgent 
circumstances, lest the jury should be misled to 
itifer the fact itself^ of the conspiracy^ from the 
declarations of strangers. And here, also, care 
must be taken that the acts and declarations 
thus admitted be those only which were made 
and done during the pendency of the criminal 
enterprise, and in furtherance of its object,'^ 

If they took place at a subsequent period, 
and are, therefore, merely narrative of past oc- 
currences, they are, as we have just seen, to be 
reftised. 

And, as Russell says [v. 2, p. G97]: "But 
what one of the party may have been heard to 
Bay at some other time, as to the share which 
some of the others had in the execution of the 
common design, or as to the object of the con- 
Bpiracy, can not, it is conceived, be admitted as 
evidence to affect them, on their trial for the 
same offense." 

It is clear, then, that Arnold's oral confession 
is not admissible against O'Laughlin, for two 
reasons, vii.: first, because no conspiracy be- 
tween them had first been proved by other evi- 
dence ; and next, because it was not made in 
furtherance or prosecution of any conspiracy, 
but as to a past transaction. It is pure hear- 
say, inadmissible because of the double chance 
of mistakes — mistake in the witness as to the 
third person's declarations, and mistake of the 
third person himself. The same is to be said 
of casual remarks made by him io third per- 
sons, as to the nature of his or their business, 
not made in the prosecution and furtherance of 
that business. 

On the same principle, neither could any act 
or declaration of Booth be evidence against 
him. We have nothing of this sort but the 
Bending of a letter, the contents of which are en- 
tirely unknown, and the sen ding of the telegrams 
of March 13 and March 27, asking him to come 
to Washington. But without proof of conspir- 
acy, from another source, this would be inad- 
missible against O'Laughlin. Otherwise, it 
would be in the power of any man to ruin an 
enemy, by writing to him or telegraphing to 
him in terms which assumed the existence of 
some guilty plot between them ; and these acts 
are consistent with the theory of a mere at- 
tempt to persuade him into a conspiracy, which 
he would not yield to. If, then, these acts of 
Booth, and declarations of Arnold be rejected 
as evidence, the case is utterly bare of proof 
against O'Laughlin of any conspiracy what- 
BTer. 

But suppose all these acts and declarations 
admitted, let us see what they prove; and in 



considering them, I treat the oases of Arnold 
and O'Laughlin together. 

If I have been correct in my analysis of the 
proof, I have shown, that no active design 
against the life of the President was on foot, 
between January and the early part of April; 
and I have further shown, from the evidence of 
the Government^ that during that interval, 
Booth was contriving an entirely different pro- 
ject — the capture of the President and others. 
It has further appeared that that project was 
abandoned, and the date of its abandonment is 
fixed about, by facts referred to by Booth, to- 
wit: the defection of some of the parties, the 
sale of horses, etc., and that date is ascertained 
to have been about the middle of March. 

Now, it is clear, that if any connection is 
shown between Booth on one hand, and 
O'Laughlin and Arnold on the other, it existed 
only during the period when this absurd pro- 
ject of capture was agitated, and terminated 
with that. Their fitf\il stay in Washington was 
only between February 10th and March 18th. 
By Arnold's confession, it would appear that 
he, and if he is not mistaken, O'Laughlin, at- 
tended one meeting about the middle of March, 
to consider the plan of capture ; but so imma- 
ture was the plan, and so slight his connection 
with it, that he did not even know the names 
; of the others at the meeting — two in number — 
; besides Booth, Surratt and Atierodt. At that 
meeting, as might have been expected, the dif- 
ficulties of the scheme became apparent, and a 
rupture ensued between him and Booth ; the 
whole scheme fell through, and he and O'Laugh- 
lin, immediately after, left for Baltimore. 
Booth told him he might sell the arms he had 
given him ; and, in fact, it is proved that he 
gave part of them away, shortly after, to his 
brother. As to O'Laughlin, this confession 
proves nothing but his presence at this single 
meeting. This was the beginning and the end 
of their connection with Booth in any scheme 
whatever of a political character; and, in this, 
it is evident that he was*the arch-contriver, and 
they the dupes. And when they had once es- 
caped his influence, although he still evidently 
clung to his design, and telegraphed and 
wrote, and called to see them, it is evident that 
they refused to h^ed the voice of the charmer, 
charm he never so wisely. From O'Laughlin 
he received no response at all ; from Arnold, 
only the letter offered in evidence. There are 
expressions in the letter which look to a con- 
tingent renewal of their relations in the fu- 
ture ; but they were employed to parry his im- 
portunities for the present. Certainly, all con- 
nection ceased from that time. 

If, therefore, any conspiracy at all be proved, 
by the utmost latitude of evidence, against 
these two accused, it was a mere unacted, still- 
*Bcheme, scarce conceived before abandoned, of 
a nature wholly different Arom the offense de- 
scribed in this charge, the proof of which does 
not sustain this charge, and of which the ac- 
cused could not be convicted upon this trial ; 
for this Court, as we have seen, is bound by the 
rules of evidence which prevail in others, and 
one of the most important is, that the proof 
i must correspond with the charge or indictment, 
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Itn'1 Klin w 1 he ■nmc afFi'nie, or Ihe noeTiacd 19 
tniillp'l lo (u:quittu1. 

And Ihi-re is no CTJdenoti which conneoli 
thcBa Iwn iicciikhI with thst drcwlful coaapir' 
ae; which fortai ihc Hubject or thig cbarp^e. 
There is Datbing lo show that daring; thair 
liricf iDlenjourao wilh Boolh. in Waahinglon, 
Ihiil nefarious <leiigD nns agitalHl at all, cer- 
tainly none that it wns eTon disclosed to l/uTn; 
and if inch congpiriuiy had any cxislcnca, it 
waa in A slAte of sluniber and suspense, await- 
ing lluti anncliaQ vitliout whioh i( ' 
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1 iitat«, then, Ihe following coaoluBions na es- 
tablished, 111.: 

1. That Ihe aocoacd, Bamuol Arnold and KU- 
ohnel O'LaiiKhlia, had no part whatever in the 
exflculion of the conapirnc; set forth in this 
charge and its ipecifioatiou. 

2. Thai if Ihe; were iiaplimted in such con- 
spirncj. Ihoj withdrew from it aod abandoned 
it while yet wh oil J uneiecntcd, and resting 
merely in inicntion, and are not reapongiblo 
for any of the acts subsequently doi 
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4. That if them Is eTidenec ageintt them of 
any conspiracy, it is of one wholly diffcrtat 
from that set forth in the charge and speoifica- 
tioa, and upon these lh«; must be wholly ac- . 
quitted. I 

I, therefore, claim for them an absolute and I 
nnqualiSed acquittal. That the aceaaed wen ' 
wrong in byet joining the rebellion againu ' 
their Qori'rnment, do one will denj ; thatthn { 
wuro wrong in ctct lisleaing for a tnoment, if ' 
they ever did. to any proposition from thil 
wicked schemer. Booth, inimioal to tlieir Oor. ; 
ernmeiit. no one will deny. But it would be < 
to iusult the intelligence of tbis Court to waste 1 
time in showing [bat this Court are nol sitting 
in judgment on all the errora in th« tires «f j 
these accused, but to decide the Hinf^lo questiea 
whi-ther the; are guilty of oongpiraej to UU 
and murder the President, Viee-1'resident. Sec- 
retary of Slate, and Oeueral in command of 
the Brmies of the U oiled States, and of theaeli 
charged against them severalty in purau 
f said contpinuiy. 

And now, Mr. President and genllemtll, 
rith all the genfie of responsibility tht ~ 
ion is fitted to inspire, I commit (o yoi 
ives, liberties, and good names of mj clientii 
be deilt wilh by you nccording U> Ihell* 
.nd evidonoe, without partiolilj, lk*or, or it \ 
feotion. MICHAEL tn.AOGHIXN, 

SAMUPIL ARNOLD. 
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IN REPLY TO THE SEVERAL 



ARGUMENTS IN DEFENSE OF MARY E. SURRATT 

AND OTHERS, CHARGED WITH CONSPIRACY AND THE MURDER OF ABRAHAM 
LINCOLN, LATE PRESIDENT OF THE UNITED STATES, ETC. 

BY THE 

HON. JOHN A. BINGHAM, 

Seeded Judge Advocate, 



May it please the Court: 

The conspiracy here charged and specified, 
and the acts alleged to have been committed in 
pursuance thereof, and with the intent laid, 
constitute a crime the atrocity of which has 
sent a shudder through the civilized world. All 
that was agreed upon and attempted by the al- 
leged inciters and instigators of this crime 
constitutes a combination of atrocities with 
scarcely a parallel in the annals of the human 
race. Whether the prisoners at your bar are 
guilty of the conspiracy and the acts alleged 
to haye been done in pursuance thereof, as set 
forth in the charge and specification, is a ques- 
tion the determination of which rests solely 
with this honorable Court, and in passing upon 
which this Court are the sole judges of the law 
and the fact. 

In presenting my views upon the questions 
of law raised by the several counsel for the 
defense, and also on the testimony adduced 
for and against the accused, I desire to be just 
to them, just to you, just to my country, and 
just to my own convictions. The issue joined 
involves the highest interests of the accused, 
and, in my judgment, the highest interests of 
tlie whole people of the United States. 

It is a matter of great moment to all the peo- 
ple of this country that the prisoners at your 
bar be lawfully tried and lawfully convicted 
or acquitted. A wrongful and illegal convic- 
tion or a wrongful and illegal acquittal upon 
tills dread issue would impair somewhat the 
•eenrity of every man's Ufe, and shake the 
■tabllity of the republio. 

The crime charged and specified upon your 
' Moord is not simply the crime of murdering a 
Imman being, but it is the crime of killing and 
'Btiirdering, on the 14th day of April, A. D. 
1865, within the military department of Wash- 
hkffUoTk and the intrenched lines thereof, Abra- 
liam Lincoln, then President of the United 
JStates, and commander-in-Chief of the army 
mnd navy thereof; and then and there assault- 
-ing, with intent to kill and murder, William H. 
^ward, then Secretary of State of the United 



States; and then and there lying in wait to 
kill and murder Andrew Johnson, then Vice- 
President of the United States, and Ulysses S. 
Grant, then Lieutenant-General and in com- 
mand of the armies of the United States, in 
pursuance of a treasonable conspiracy entered 
into by the accused with one John Wilkes 
Booth, and John H. Surratt, upon the instiga- 
tion of Jefferson Davis, Jacob Thompson, and 
George N. Sanders and others, with intent 
thereby to aid the existing rebellion and sub- 
vert the Constitution and laws of the United 
States. 

The rebelb'on, in aid of which this conspiracy 
was formed and this great public crime com- 
mitted, was prosecuted for the vindication of 
no right, for the redress of no wrong, but was 
itself simply a criminal conspiracy and gigantic 
assassination. In resisting and crushing this 
rebellion the American people take no step 
backward, and cast no reproach upon their past 
history. That people now, as ever, proclaim 
the self-evident truth that whenever govern- 
ment becomes subversive of the ends of its 
creation, it is the right and duty of the people 
to alter or abolish it; but during these four 
years of conflict they have as clearly pro- 
claimed, as was their right and duty, both by 
law and by arms, that the €k>vernment of their 
own choice, humanely and wisely administered, 
oppressive of none and just to all, shall not be 
overthrown by privy conspiracy or armed rebel- 
lion. 

What wrong had this Government or any of 
its duly constituted agents done to any of the 
guilty actors in this atrocious rebellion? They 
themselves being witnesses, the Government 
which they assailed had done no act, and at- 
tempted no act, injurious to them, or in any 
sense violative of their rights as citizens and 
men; and yet for four years, without cause of 
complaint or colorable excuse, the inciters and 
instigators of the conspiracy charged upon 
your record have, by armed rebellion, resisted 
the lawful authority of the Government, and 
attempted by force of arms to blot the Republio 
from the map of nations. Now that t^<^\x 
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battalions of treason are broken and flying' 
before the yictorious legions of the Republic, 
the chief traitors in this great crime against' 
your Government, secretly conspire with 
their hired confederates to achieve by assassi- ' 
nation, if po^fsible, what they have in vain i 
attempted by wager of battle, the overthrow ' 
of the Government of the United States and ' 
the subversion of its Constitution and laws. ' 
It is for this secret conspiracy in the interest of 
the rebellion, formed at the instigation of the 
chiefs in that rebellion, and in pursuance of 
which the acts charged and specified arc al- - 
leged to have been done, and with the intent 
laid, that the accused are upon trial. 

The Government, in preferring this charge, 
does not indict the whole people of any State ' 
or section, but only the alleged parties to this I 
unnatural and atrocious conspiracy and crime. 
The President of the Hnited States, in the dis- 
charge of his duty as Commander-in-Chief of 
the army, and by virtue of the power vested in 
him by the Constitution and laws of the United 
States, has constituted yon a military court, to 
hear and determine the issue joined against 
the accused, and has constituted you a court 
for no other purpose whatever. To this charge 
and specification the defendants have pleaded, 
first, that this conrt has no jurisdiction in the 
premises; and, second, not guilty. As the 
Court has already overruled the plea to the ju- 
risdiction, it would be passed over in silence 
by me but for the fact, that a grave and elabo- 
rate argument has been made by counsel for 
the accused, not only to show the want of juris- 
diction, but to arraign the President of the 
United States before the country and the world 
as a usurper of power over the lives and the 
liberties of the prisoners. Denying the author- 
ity of the Presi<lent to constitute this Com- 
mission is nn averment that this tribunal is not 
a court of justice, has no legal existence, and 
therefore no power to hear and determine the 
issue joined. The learned counsel for the ac- 
cused, when they make this averment by way 
of argument, owe it to themselves and to their 
country to show how the President could oth- 
erwise lawfully and cfflcicutly discharge the 
duty enjoined upon him by his oath to protect, 
preserve, and defend the Constitution of the 
United States, and to take care that the laws 
be faithfully executed. 

An existing rebellion is alleged and not de- 
nied. It is charged that in aid of this existing 
rebellion a conspiracy was entered into by the 
accused, incited and instigated thereto by the 
chiefs of this rebellion, to kill and murder the 
executive officers of the Government, and the 
commander of the armies of the United States, 
and that this conspiracy was partly executed 
by the murder of Abraham Lincoln, and by a 
murderous assault upon the Secretary of State ; 
and counsel reply, by elaborate argument that 
although the facts be as charged, though the 
conspirators be numerous and at large, able 
and eager to complete the horrid work of as- 
sassination already begun within your military 
encampment, yet the successor of your mur- 
dered President is a usurper if he attempts by 
military force and martial law, as Commander- 



in-Chief, to prevent the conBtimmation < 
traitorous conspiracy in aid of this tremi 
rebellion. The civil courts, say the a 
are open in the District. I answer, thi 
closed throughout half the Republic, anc 
only open in this District on the day 
confederation and conspiracy, on the d 
the traitorous assassination of yotiT Pre 
and are only open at this hour by force 
bayonet. Does any man suppose that 
military forces which garrison the int 
ments of your capital, fifty thousand i 
were all withdrawn, the rebel bands w! 
day infest the mountain passes in your r 
would allow this Court, or any courts to i 
open in this District for the trial of them 
confederates, or would permit your ezi 
officers to discharge the trust commit 
them, for twenty-four hours? 

At the time this conspiracy was entere 
and when this Court was convened and e 
upon this trial, the country was in a § 
civil war. An army of insurrectionist! 
since this trial began, shed the blood of 
soldiers in battle. The conspirator, bj 
hand his co-conspirators, whether pxei 
absent, jointly murdered the President 
14th of last April, could not be and n 
arrested upon civil process, but was p9r8 
the military power of the Government 
tured and slain. Was this an act of v 
tion? — a violation of the right gnaran 
that fieeing assassin by the very Const 
against which and for the subversion of 
he had conspired and murdered the Prei 
Who in all this land is bold enough o 
enough to assert it? 

I would be glad to know by whAi li 
President, by a military force, acting onl; 
his military orders, is justified in pui 
arresting, and killing one of these ct 
ators, and is condemned for arresti 
like manner and by his order subjecting t 
according to the laws of war, any or all 
other parties to this same damnable con? 
and crime, by a military tribunal of jus 
tribunal I may be pardoned for saying, 
integrity and impartiality arc above sus 
and pass unchallenged even by the a 
themselves. 

The argument against the jurisdiction 
Court rests upon the assumption that e 
time of insurrection and civil war, no 
are cognizable and punishable by n 
commission or court-martial, save crime 
mitted in the military or naval service 
United States, or in the militia of the i 
States when called into the actual service 
United States. lUil that is not all th< 
ment ; it affirms that, under this plea to 
risdiction, the accused have the right to d 
that this Court shall decide that it is not; 
cial tribunal, and has no legal existence. 

This is a most extraordinary- propositi^ 
the President, under the Constitution an 
of the United States, was not only not i 
ized, but nbsolutelv forbidden to con 
this Court, for the trial of the accuseti 
therefore, the act of the President is voi 
the gentlemen who compose the tribunal 
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oat jadicial aathoritj or power, and are not, 
ia fact or in law, a court. 

That I do. not misstate what is claimed and 
attempted to be established on behalf of the 
accused, I ask the attention of the Court to the 
following as the gentleman's (Mr. Johnson's) 
propositions: 

That Congress has not authorised, and, under 
the Constitution, can not authorise the ap- 
pointment of this Commission. 

That this Commission has, "as a court, no 
legal existence or authority," because the Pres- 
ident, who alone appointed the Commission, has 
BO such power. 

That his act "is a mere nullity, the usurpa- 
tMm of a power not Tested in the ExecutiTe, 
and conferring no authority upon you." 

We have had no common exhibition of law- 
learning in this defense, prepared by a Senator 
of the United States; but, with all his expe- 
rience, and all his learning and acknowledged 
ability, he has failed, utterly failed, to show 
how a tribunal, constituted and sworn, as this 
kas been, to duly try and determine the charge 
and specification against the accused, and, by 
its commission, not authorised to hear or deter- 
mine any other issues whateyer, can rightfully 
emtertain, or can, by any possibility, pass 
upon the proposition presented by this argu- 
ment of the gentleman for its considera- 
tion. 

The members of this Court are officers in the 
Army of the United States, and, by order of the 
pMsident) as Commander-in-Chief, are required 
to discharge this duty, and are authorised, in 
this capacity, to discharge no other duty, to 
exercise no other judicial power. Of course, 
if the commission of the President constitutes 
tids a court for the trial of this case only, as 
pooh court it is competent to decide all ques- 
tions of law and fact arising in the trial of the 
ease. But this Court has no power, as a Court. 
to declare the authority by which it was oon- 
•tituted null and Toid, and the act of the 
Fresident a mere nullity, a usurpation. Has it 
been shown by the learned gentleman, who 
demands that this Court shall so decide, that 
•fleers of the army may lawfully and oonsti- 
tntionally question, in this manner, the orders 
of- their Commander-in-Chief, disobey, set them 
Aoide^ and declare them a nullity and a usurpa- 
tfom? ETen if it be conceded that the officers, 
thus detailed by order of the Commander-in- 
.Chiel^ may question and utterly disregard his 
•vder, and set aside his authority, is it possible, 
1b the nature of things, that any body of men, 
jwnstituted and qualified as a tribunal of jus- 
Hee^ can sit in judgment upon the proposition 
timt they are not a court for any purpose, and 
Smelly decide judicially, as a court, that the 
AoTemment which appointed them was with- 
mot authority ? Why not crown the absurdity 
•f this proposition by asking the several mem- 
•htn of this Court to determine that they are 
MOi men — living, intelligent, responsible men! 
. 'Xhia would be no more irrational than the 
lUon upon which they are asked to pass. 
can any sensible man entertain it 1 Be- 

, he begins to reason upon the proposition 
-<&• most tiJLe for granted, and, therefore, de- 
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cide in adTancCf the very question in dispute, 
to-wit, his actual existence. 

So with the question presented in this re- 
markable argument for the defense; before 
this Court can enter upon the inquiry of the 
want of authority in the President to consti- 
tute them a court, they must take for granted 
and decide the very point in issue, that the 
President had the authority, and that they are 
in law and in fact a judicial tribunal; and, 
haying assumed this, they are gravely asked, 
as such judicial tribunal, to finally and 
solemnly decide and declare that they are not 
in fact or in law a judicial tribunal, but a 
mere nullity and nonentity. A most lame 
and impotent conclusion I 

As the learned counsel seems to haye great 
reyerence for judicial authority, and requires 
precedent for every opinion, I may be par- 
doned for saying that the objection which I 
urge against the possibility of any judicial 
tribunal, after being officially qualified as 
such, entertaining, much less judicially de- 
ciding, the proposition that it has no legal 
existence as a court, and that the appointment 
was a usurpation, and without authority of 
law, has been solemnly ruled by the Supreme 
Court of the United States. 

That Court say : "The acceptance of the ju- 
dicial office is a recognition of the authorify 
from which it is derived. If a court should 
enter upon the inquiry (whether the authority 
of the Government which established it ex- 
isted), and should come to the conclusion that 
the Government under which it acted had been 
put aside, it would cease to be a court, and be 
incapable of pronouncing a judicial decision 
upon the question it undertook to try. If it 
decides at all, as a court, it necessarily affirms 
the existence and authority of the Government 
under i<rhich it is exercising judicial power." 
Luther vs. Borden^ 7 Howard, 40. 

That is the very question raised by the 
learned gentleman in his argument, that 
there was no authority in the President, by 
whose act alone this tribunal was constituted, 
to vest it with judicial power to try this issue ; 
and, by the order upon your record, as has 
already been shown, if you have no power to 
try this issue, for want ^f authority in the 
Commander-in-Chief to constitute you a court, 
you are no court, and have no power to try 
any issue, because his order limits you to this 
issue, and this alone. 

It requires no very profound legal attain- 
ments to apply the ruling of the highest ju- 
dicial tribunal of this country, just cited, to 
the point raised, not by the pleadings, but by 
the argument. This Court exists as a judicial 
tribunal by authority only of the President of 
the United States; the acceptance of the office 
is an acknowledgement of the validity of the 
authority conferring it, and, if the President 
had no authority to order, direct and constitute 
this Court to try the accused, and, as is 
claimed, did, in so constituting it, perform an 
unconstitutional and illegal act-, it necessarily 
results that the order of the President is void 
and of no effect; that the order did not, and 
could not, constitute this a tribunal of justice. 
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and, ihmfoirt, Iti Bcniberf am Inoftpftblt of 
jmrnomieiDg a Jndlelal deeision iqwn tli« 
quMtion preMBted. 

Thert u a marked dittlnetion between the 
queitlon here presented, and that raited hj a 
^lea to the JuriadSotion of a tribunal whose 
OJdetenoe^ at a eoorL ie neither qneetioned nor 
denied. Here, it is anraed, tiiroQ|^ many 
pages, by a learned Senator, and a dis- 
tingnished lawyer, that the order of the Presi- 
dent, by whose authorl^ alone this Oonrt is 
eonstiti\ted a tribunal of military Jastiee, is 
unlawfkil; if nnlawM it Is Toid and of no 
tfleetw and has ereated no oonrt; therefbre, 
this body, not being a oonrt, ean have no 
more power as a court, to decide any ques- 
tion whatOTor, than hare its indlTidnal mem- 
bers power to deoide that th^, as meui ,do not 
In f^t exist. 

It is a maxim of the oommon law — the 
perfMtion of human reason — that what Is 
Impossible the law requires of no man. 

How can it be possible that a Judicial tri- 
bunal can (decide the question that it does 
not existi anjf more than that a rational man 
ean decide that he does not exist? 

The absurdity of the proposition, so elabo- 
rately urged upon the consideration of this 
Court, can not be sayed from the ridicule and 
contempt of sensible men bjr the pretense that 
Che Court is not asked Judictally to decide that 
It is not a court, but only that it has no Juris- 
diction ; fbr it is a liM)i not to be denied that 
the whole argument for the defense, on this 
point, is, that the President had not the law- 
nl authority to issue the order by which 
alone this Court is constituted, and that the 
order for its creation is null and Toid. 

Gentlemen might as well ask the Supreme 
Court of the United StateSi upon a plea to 
the Jurisdiction, to deoide, as a court, that 
the President had no lawful authority to 
nominate the judges thereof seTerally to the 
Senate, and that the Senate had no lawful 
authority to adyise and consent to their ap- 
pointment, as to ask this Court to decide, as a 
court, that the order of the President of the 
United States constituting it a tribunal for 
the sole purpose of this trial was not only 
without authority of law, but against and in 
Tiolation of law. If this Court is not a law- 
ful tribunal, it has no existence, and can no 
more speak as a court than the dead, much 
less pronounce the Judgment required at its 
hands, that it is not a court, and that the Pres- 
ident of the United States, in constituting it 
such to try the question upon the charg^ and 
specification preferred, has transcendea his 
authority, and yiolated his oath of office. 

Before passing fW)m the consideration of the 
proposition of the learned Senator, that this is 
not a Court, it is fit that I should notice that 
another of the counsel for the accused (Mr. 
Ewing) has also adranced the same opinion, 
certainly with more directness and candor, and 
without any qualification. His statement is, 
'^Tou," gentlemen, **are no court under the 
Constitution." This remark of the gentleman 
ean not fail to excite surprise, when it is remem- 
bered that the gentleman, not many months 



since^ was a genorsl in the serTleo of 
try, and as such in his departmoiit li 
proclaimed and enforced martial li 
constitution of military tribnnala fbi 
of dtisens not in the land or naTsl : 
who were guilty of military oAhms^ 
he deemed than Justly punishable V 
tary courts, and acconiingly he pumfa 
Is the gentleman quite snre^ wIwb thi 
comes to be rendered for these allofi 
stitutional assumptions of power, Ib 
not liaTO to answer for more of tlm 
Tiolations of the rights of ciUsens 
arrests, couTiotions, and oxecutioo% 
of the members of this Court? In i 
his opinion that this is no court, the| 
cites the 8d article of the Conaiitoti 
proTides <* that the Judicial power of I 
States pliall be Tested in one Supreme I 
such inferior courts as Congress n 
lish,** the judges whereof «<shall hoU 
cos during go<^ behsTior." 

It is a sumcient answer to say to t 
man, that the power of this GoTomm 
and punish military offenses by adlili 
nals is no part of the ^Judicial pel 
United States," under the 8d article o 
stitution, but a power conferred by tJ 
tion of the 1st article, a^d so it has b 
by the Supreme Court in Difret ts. . 
Hmpardf 78. If this power is so eon 
the 8th section, a military court antli 
Congress, and constituted as this Im 
try all persons for military orimee 
war, though not exercising **thejudie] 
proTided for in the 8d article, is neve 
court as constitutional as the Supn 
itself. The gentleman admits this to 
of the trial by courts-martial of pera 
military or naval Bervice, and by ad 
he gives up the point. There is no exj 
for any such tribannl, and the powei 
lish such a court, therefore, is impliet 
proTisions of the 8th section, Ist ar 
"Congress shall have power to pr 
maintain a navy," and also "to maki 
the government of the Innd and navj 
From these grants the Supreme Couri 
power to establish courte-martial, an 
g^nts in the same 8th section, as I sl 
hereafter, that " Congress shall have 
declare war," and " to pass all laws 
and proper to carry this and all othi 
into effect," it is necessarily implie 
time of war Congress may authorisi 
commissions, to try all crimes commit 
of the public enemy, as such tribuni 
eeBBory to give effect to the power to 
and suppress insurrection. 

Inasmuch as the gentleman (Oen. 1 
whom, personally, I have a hign rega 
militaiy commander of a western de 
made a liberal exercise, under the or 
Commander-in-Chief of the army, of i 
to arrest and try military offenders 
land or naval forces of the United R 
inflicted upon them, as I am informc 
treme penalty of the law, by virtue o 
tary Jurisdiction, I wish to know w 
proposes, by his proclamation of the 
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responsibilitj awaiting all such usurpations of 
judicial authority, that he himself shall be 
subjected to the same stern judgment which he 
inrokes against others — that, in short, he shall 
be drawn and quartered for inflicting the ex- 
treme penalties of the law upon citiiens of the 
United States in Tiolation of the Constitution 
and laws of his country ? I trust that his error 
of judgment in pronouncing this military juris- 
diction a usurpation and Tiolation of the Con- 
stitution may not rise up in judgment to con- 
demn him, and that he may neyer be subjected 
to p.iins and penalties for haying done his duty 
beretofore in exercising this rightful authority, 
and in bringing to judgment those who con- 
spired against Uie liyea and liberties of the 
people. 

Here I might leaye this question, committing 
it to the charitable speeches of men, but for the 
fact that the learned counsel has been more 
eareftil in his extraordinary argument to de- 
nounce the President as a usurper than to show 
how the Court could possibly decide that it has 
no judicial existence, and yet that it has judi- 
cial existence. 

A representatiye of the people and of the 
rights of the people before this Court, by the 
appointment of the President, and which ap- 

f[>intment was neither sought by mo or desired, 
can not allow all that has here been said by 
way of denunciation of the murdered President 
and his successor to pass unnoticed. This has 
been made the occasion by the learned counsel. 
Mr. Johnson, to yolunteer, not to defend the 
aeensed, Mary E. Sunratt, not to make a judi- 
sial argument in her behalf, but to make a 
political harangue, a partisan speech against 
ais Goyernraentand country, and thereby swell 
Che cry of the armed legions of sedition and 
rabellion that but yesterday shook the heayens 
with their infernal enginery of treason and 
iUed the habitations of the people witli death. 
As the law forbids a Senator of the United 
States to receiye compensation, or fee, for de- 
fending, in cases before ciyil or military com- 
missions, the gentleman yolunteers to make a 
speech before this Court, in which he denounces 
the action of the Executiye Department in pro- 
elaiming and executing martial law against 
xebels in arms, their aiders and abettors, as a 
OBurpation and a tyranny. I deem it my duty 
to reply to this denunciation, not for the pur- 
pose of presenting thereby any question for the 
aeoision of this Court, for I haye shown that 
the argument of the gentleman presents no 
question for its decision as a Court, but to repel, 
m» far as I may be able, th? unjust aspersion 
Attempted to be cast upon the memory of our 
dead President, and upon the official conduct of 
his suocessor. 

I propose now to answer ftilly all that the 
gentleman (Mr. Johnson) has said of the want 
«f jarisdiction in this Court, and of the alleged 
usurpation and tyranny of the Executiye, that 
the enlightened public opinion to which he ap- 

geals may decide whether all this denunciation 
I jnst — ^whether indeed conspiring against the 
whole people, and confederation and agreement 
in aid of insurrection to murder all the execn- 
tlTO offioers of the gOTcmmen t, can not be checked 



or arrested by the Executiye power. Let the 
people decide this question; and in doing so, 
let them pass upon the action of the Senator as 
well as upon the action of those whom he so ar- 
rogantly arraigns. His plea in behalf of an 
expiring and shattered rebellion is a fit subject 
for public consideration and for public con- 
demnation. 

Let that people also note, that while the learned 
gentleman (Mr. Johnson), as a yolunteer, with- 
out pay, thus condemns as a usurpation the 
means employed so effectually to suppress this 
gigantic insurrection, the New York Netcs^ 
whose proprietor, Benjamin Wood, is shown by 
the testimony upon your record to haye receiyed 
from the agents of the rebellion twcnty-fiye 
thousand dollars, rushes into the lists to cham- 
pion the cause of the rebellion, its aiders and 
abettors, by following to the letter his colleague 
(Mr. Johnson), and with greater plainness of 
speech, and a ferror intensified, doubtless, by 
the twenty-fiye thousand dollars receiyed, and 
the hope of more, denounces the Court as a 
usurpation and threatens the members with the 
consequences I 

The argument of the gentleman, to which the 
Court has listened so patiently and so long, is but 
an attempt to show that it is unconstitutional 
for the Goyernmcnt of the United States to urrest 
upon military order and try before military tri- 
bunals and punish upon conyiction, in accord- 
ance with the laws of war and the usages of 
nations, all criminal offenders acting in aid of 
the existing rebellion. It does seem to me that 
the speech in its tone and temper is the same as 
that which the country has heard for the last 
four years uttei*ed by the armed rebels tiiem- 
Rclyes and by their apologists, ayerring that it 
was unconstitutional for the Goyernment of the 
United States to defend by arms its own right- 
ful authority and the supremacy of its laws. 

It is as clearly the right of the republic to live 
and to defend its life until it forfeits that right 
by crime, as it is the right of the indiyidual to 
liye so long as God giycs him life, unless he for- 
feits that right by crime. I make no argument 
to support this proposition. Who is there hero 
or elsewhere to cast the reproach upon my coun- 
try that for her crimes she must die ? Young- 
est born of the nations ! is she not immortal by 
all the dread memories of the past — by that sub- 
lime and yoluntiry sacrifice of the present, in 
which the bravest and noblest of her sons have 
laid down thoir lives that she might liye, giying 
their serene brows to the dust of the graye, and 
lifting their hands for the last time amidst the 
consuming fires of battle! I assume, for the 
pA'poscB of this argument, that self-defense is 
as Clearly the right of nations as it is the ac- 
knowledged right of men, and that the Ameri- 
can people may do in the defense and mainten- 
ance of their own rightful authority against or- 
ganised armed rebels, their aiders and abettors, 
whateyer free and independent nations any- 
where upon this globe, in time of war, may of 
right do. 

All this is substantially denied by the gentle- 
man in the remarkable argument which he has 
here made, i here is nothing Airther from my 
purpose than to do injustice to the learned gen- 
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o^ht Uw to which the gentleman may rigbt- 
^^Sftllj la J claim, can for a moment entertain 
^Iw opinion that the distinguished chnncellor 
^New York, in the passage just cited, inti- 
astet anj such thing as the counsel asserts, 
(hftt the Constitution excludes from military 
Jariadiction offenses committed by citiiens not 
Belonging to the land or naval forces. 
' who can fkil to see that Chancellor Kent, 
Igf tho passage cited, only decides that mili- 
tery and nayal crimes and offenses committed 
fcjja pfti^y attached to and under the immediate 
Mtnfrrity of the army and navy of the Uniteil 
8tatoa,and in actual seryice, are notcogniziible 
■ndorthe common-lawjurisdictionofi he courts 
^jTllie United States 7 He only says they arc not 
4mgii liable under its common-law jurisdic- 
Iwa; but bj that he does not say or inti imtc, 
■^h*t is attempted to be said by the counsel 
-f^ir him, that " all crimes committed by citi- 
.araa are by the Constitution excluded from 
Military Jurisdiction," and that the perpct ra- 
ters of them can under no circumstances be 
.tri»i before military tribunals. Yet the 
•ounsel yentures to proceed, starting upon 
ihlm passage quoted from Kent, to say that, 
.■* according to tkU great authority, every other 
^iaas of persons and every other species of 
•ffenscs are within the jurisdiction of the 
•trU ooarts, and entitled to the protection of 
tfce proceeding by presentment or indictment 
Uid the public trial in such a court." 

/ffhatcrer that great authority may have 
Mid elsewhere, it is very doubtful whether any 
jiiuBdid man in America will be able to come to 
Ae Very learned and astute conclusion that 
Ckiknoellor Kent has so stated in the note or 
%aj part of the note which the gentleman has 
Jast cited. If he has said it elsewhere, it is for 
flie gentleman, if he relies upon Kent for au- 
thority, to produce the passage. But was it 
Mr trMtment of this " great authority " — was 
it not taking an unwarrantable privilege with 
Ae distinguished chancellor and his great work, 
Ae enduring monument of his learning and 
genlns, to so mutilate the note referred to, as 
ai|^i leaTe the gentleman at liberty to make 
Ua deductions and lissertions under cover of 
• Ae great name of the New York chancellor, to 
nit the emergency of his case, by omitting the 
JUDowing passage, which occurs in the same 
.•oie, and absolutely excludes the conclusion so 
.iiAantlj put forth by the counsel to support 
Ida argumeht? In that note Chancellor Kent 
.aays: 

** MUiUary law Is a system of regulations for 
Ae goyemment of the armies in the service of 
Ae UnltM States, authorised by the act of 
- Congress Of April 10, 180R, known as the Ar- 
iioles of War, and naval law is a similar sys- 
tem for the government of the navy, under 
the act of Congress of April 28, IBOO. But 
martial law is quite a distinct thing, and is 
ftmnded upon paramount necessity, and pro- 
claimed by a wiUtary chief. ^* 

However unsuceessfdl, after this exposure, 
the gentleman appears in maintaining his mon- 
strous proposition, that the American people 
are by their own Constitution forbidden to try 
tha aideis and abettors of armed traitors and 



rebellion before military tribunals, and subject 
them, according to the laws of war and the 
usages of nations, to just punishmcut for their 
great crimes, it has been made clear from what 
I have already stated, that he has been emi- 
nently successful in mutilating this beautiful 
production of that great mind; which act of 
mutilation, every one knows, is violative alike 
of the laws of peace and war. Even in war 
the divine creations of art and the immortal 
productions of genius and learning arc spared. 

In the same spirit, and it seems to me with 
the same unfairness as that just noted, the 
learned gentleman has very adroitly pres8e<l 
into his service, by an extract from the auto- 
biography of the war-worn veteran and hero, 
General Scott, the names of the late Secretary 
of War, Mr. Marcy, and the learned ex-Attor- 
ney-General, Mr. Cushing. This adroit per- 
formance is achieved in this way: after stat^ 
ing the fact thst General Scott in Mexico pro- 
claimed martial law for the trial and punish- 
ment by military tribunals of persons guilty 
of "assassination, murder and poisoning," the 
gentleman proceeds to quote from the Autobi- 
ography, "that this order, when handed to the 
then Secretary of Wor (Mr. Marcy) for his 
approval, *a startle at the title (martial law 
order) was the only comment he then or ever 
made on the subject,' and that it was ' soon si- 
lently returned as too explosive for safe hand- 
ling.' ' A little later (he adds) the Attorney- 
General fMr. Cushing) called and aske<l for a 
copy, anu the law officer of the government, 
whose business it is to speak on all such mat- 
ters, was stricken with leyal dumbnest.^ " There- 
upon the learned gentleman proceeds to say : 
'* How much more startled and more paralyzed 
would these great men have been had they been 
consulteil on such a commission as this I A 
commission, not to sit in another country, and 
to try offenses not provided for in any law of 
the United States, civil or military, then in 
force, but in their own country, and in a part 
of it where there are laws providing for their 
trial and punishment, and civil courts clothed 
with ample powers for both, and in the daily 
and undisturbed exercise of their jurisdiction." 

I think I may safely say, without stopping to 
make any special references, that the official 
career of the late Secretary of War (Mr. Mar- 
cy) gave no indication that he ever doubted or 
denied the constitutional power of the Ameri- 
can people, acting through their duly consti- 
tuted agents, to do any act justified by the laws 
of war, for the suppression of a rebellion or to 
repel invasion. Certainly there is nothing in 
this extract from the Autobiography which jus- 
tifies any such conclusion. He was startled, 
we are told. It may have been as much the 
admiration he had for the boldness and wis- 
dom of the conqueror of Mexico as any abhor- 
rence he had for the trial and punishment of 
"assassins, poisoners and murderers," accord- 
ing to the laws and usages of war. 

But the official utterances of the ex- Attorney- 
General, Cushing, with which the gentleman 
doubtless was familiar when he prepared this 
argument, by no means justify the attempt 
here made to quote him as authority against 
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the proclamation and enforcement of martial 
law in time of rebellion and ciiil war. That 
distinguished man. not second in legal attain- 
ments to any who have held that position, has 
left an official opinion of fecord touching this 
subject. Referring to what is said by Sir 
Mat hew Hale, in his History of the Common 
Law, concerning martial law, wherein he lim- 
its it, as the gentleman has seemed by the 
whole drift of his argument desirous of doing, 
and says that it is *' not in truth and in reality 
law, but something indulged rather than .al- 
lowed as a law — the necessity of government, 
order and discipline in an army,'* Mr. Gushing 
makes this just criticism: ^^This proposition 
is a mere composite blunder, a total misappre- 
hension of the matter. It confounds martial 
law and law military; it ascribes to the former 
the uses of the latter; it erroneously assumes 
that the goyernment of a body of troops is a 
necessity more than of a body of ciyilians or 
citiicus. It confounds and confuses all the 
relations of the subject, and is an apt illustra- 
tion of the incompleteness of the notions of the 
common-law jurists of £ngland in regard to 
matters not comprehended in that limited 
branch of legal science. ♦ ♦ ♦ Military 
law, it is now perfectly understood in England, 
is a branch of the law of the land, applicable 
only to certain acts of a particular class of 
persons^ and administered by special tribunals ; 
but neither in that nor in any other respect 
essentially differing as to foundation in consti- 
tutional reason from admiralty, ecclesiastical 
or indeed chancery and common law. * * 
It is the system of rules for the goyernment of 
the army and nayy established by successiye 
acts of Parliament. ♦ ♦ ♦ * « 
Martial law, us exercised in any country by 
the coramander of a foreign army, is an ele- 
ment of the jus belli. 

"It is incidental to the state of solemn war, 
and appertains to the law of nations. * * 
Thus, while the armies of the United States oc- 
cupied different provinces of the Mexican re- 
public, the respective commanders were not 
limited in authority by any local law. They 
allowed, or rather required, the magistrates of 
the country, municipal or judicial, to continue 
to adminiHter the laws of the country among 
their countrymen; but in subjection, always, 
to the military power, which acted summarily 
and according to discretion, when the bellige- 
rent interests of the conqueror required it, and 
which exercised jurisdiction, either summarily 
or by means of military commissions for the 
protection or the punishment of citizens of the 
United States in Mexico. Opinions of Attor- 
neys- General, vol. viii, 866-369. 

Mr. Gushing says, "That, it would seem, 
was one of the forms of martial law;" but he 
adds, that such an example of martial law ad- 
ministered by a foreign army in the enemy's 
country "does not enlighten us in regard to 
the question of martial law in one's own coun- 
try, and as administered by its military com- 
manders. That is a case which the law of na- 
tions does not reach. Its regulation is of the 
domestic resort of the organic laws of the 
country itself, and regarding which, as it hap- 



pens, there is no definite or explicit legifllation 
in the United States, m there is none in Eng- 
land. 

" Accordingly, in England, as we liaye seen, 
Earl Grey assumes that when martial law ex- 
ists it has no legal origin, but is a mere fact of 
necessity, to be legaliied afterward by a bill 
of indemnity, if there be ocoftsion. I am not 
prepared to say that, under existing lawa, such 
may not also be the case in the United States." 
Ihid., 870. 

After such a statement, wherein ez- Attor- 
ney-General Gushing yery clearly reoogniiet 
the right of this Government, as alao of Eng- 
land, to employ martial law as a means of de- 
fense in a time of war, whether domestic or 
foreign, he will be as much stirpriaed when he 
reads the argument of the learned gentleman 
wherein he is described as being struck with 
legal dumbness at the mere mention of proclaim- 
ing martial law, and its enforcement by the 
commander of our army in Mexico, as the lata 
Secretary of War was startled with eyen the 
mention of its title. 

Even some of the reasons giTen, and certain- 
ly the power exercised by the yeteran hero him- 
self, would seem to be in direct conflict with 
the propositions of the learned gentleman. 

The Lieu tenant-General says, he ^^ excludes 
from his order oases already cognisable by 
court-martial, and limits it to cases not pro- 
vided for in the act of Congress establishing 
rules and articles for the government of the 
armies of the United States.*' Has not the 
gentleman who attempts to press General 
Scott into his service argued and insisted npos 
it, that the commander of the army can not sub- 
ject the soldiers under his command to any 
control or punishment whatever, save that 
which is provided for in the articles ? 

It will not do, in order to sustain the gen- 
tleman's hypothesis, to say that these provi- 
sions of the Constitution, by which he attempts 
to fetter the power of the people to punish 
such offenses in time of war within the terri- 
tory of the United States, may be disregarded 
by an officer of the United States in command 
of its armies, in the trial and punishment of 
its soldiers in a foreign war. The law of the 
United States for the government of its own 
armies follows the flag upon every sea and in 
every land. 

The truth is, that the right of the people to 
proclaim and execute nartial law is a neces- 
sary incident of war, and this was the right 
exercised, and rightfully exercised, by Lieu- 
tenant-Generul Scott in Mexico. It was what 
Earl Grey has justly said was a "fact of ne- 
cessity," and I may add, an act as clearly au- 
thorised as was the act of fighting the enemy 
when they appeared before him. 

In making this exception, the Licutenant- 
General followed the rule recognized b,v the 
American authorities on military law, in 
which it is declared that "many crimes com- 
mitted even by military officers, enlisted men, 
or camp retainers, can not be tried under the 
rules and articles of war. Military Com- 
missions must be resorted to for such cases, 
and these commissions should be ordered bj 
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the same aathority, be constituted in a simi- 
lar manner, and their proceedings be conduc- 
ted according to the same general rules as 
general courts-martial." Benety 15. 

There remain for me to notice, at present, 
two other points in this extraordinary speech : 
first, that martial law does not warrant a 
military commission for the trial of military 
offenses — that is,* offenses committed in time 
of war in the interests of the public enemy, 
and by concert and agreement with the enemy ; 
and second, that martial law does not preyail 
in the United States, and has never been de- 
clared by any competent authority. 

It is not necessary, as the gentleman him- 
self has declined to argue the first point — 
whether martial law authorises the organi- 
lation of military commissions by order of 
the Commander-in-Chief to try such offenses, 
that I should say more than that the authority 
Jnst cited by me shows that such commissions 
are authorised under martial law, and are 
created by the commander for the trial of all 
sach offenses, when their punishment by court- 
martial is not provided for by the express 
statute luw of the country. 

The second point— that martial law has not 
been declared by any competent authority, is 
an arraignment of the late murdered Presi- 
dent of the United States for his proclamation 
of September 2i, 1862, declaring martial law 
throughout the United States; and of which, 
in Lawrence's edition of WheaUm on Inter' 
natUmal Law^ j>. 522, it is said: "Whatever 
may be the inference to be deduced, either 
fh>m Constitutional or International Law, or 
from the usages of European governments, as 
to the legitimate depository of the power of 
sntpending the writ of kabecu eorputj the vir- 
tual abrogation of the judiciary in cases 
affecting individual liberty, and the establish- 
ment as matter of fact in the United States, 
by the Executive alone, of martial law, not 
merely in the insurrectionary districts, or in 
cases of military occupancy, but throughout 
the entire Union, and not temporarily, but as 
an institution as permanent as the insurrec- 
tion on which it professes to be based, and 
capable on the same principle of being revived 
in all oases of foreign as well as civil war, 
are placed beyond question by the President's 
proclamation of September 24, 1862." That 
proclamation is as follows : 

*'BT THE PBBSIDXNT OF THE UNITED STATES OF 
▲MEBIOA — ^A PSOCIiAMATION. 

"Whereas, it has become necessary to call 
into service not only volunteers, but also por- 
tions of the militia of the States, by a draft, 
in order to suppress the insurrection existing 
in the United States, and disloyal persons are 
not adequately restrained by the ordinary pro- 
cesses of law from hindering this measure, 
and from giving aid and comfort in various 
ways to the insurrection : Now, therefore, be 
it ordered, that during the existing insurrec- 
tion, and as a necessary means for suppress- 
ing the same, all rebels and insurgents, their 
aiders and abettors, within the United States, 
and all persons discouraging volunteer en- 



listments, resisting militia drafts, or guilty 
of any disloyal practice, affording aid and 
comfort to rebels, against the authority of the 
United States, shall be subject to martial law, 
and liable to trial and punishment by courts- 
martial or military commission. 

" Second. That the writ of haheoM corptu is 
suspended in respect to all persons arrested, 
or who are now, or hereafter during the rebel- 
lion shall be, imprisoned in any fort, camp, 
arsenal, military prison, or other place of con- 
finement, by any military authority, or by the 
sentence of any court-martial or military 
commission. 

*'In witness whereof, I have hereunto set 
my hand, and caused tiie seal of the United 
States to be affixed. 

'*Done at the city of Washington, this 24th 
day of September, A. D. 1862, and of the inde- 
pendence of the United States the eighty- 
seventh. "ABRAHAM LINCOLN. 
"By the President: 

"William H. Sewabd, Secretary of State." 

This proclamation is duly certified from the 
War Department to be in flill force and not 
revoked, and is evidence of record in this 
case ; and but a few days since a proclamation 
of the President, of which this Court will take 
notice, declares that the same remains in full 
force. 

It has been said by another of the counsel 
for the accused (Mr. Stone) in his argument, 
that admitting its validity, the proclamation 
ceases to have effect with the insurrection, and 
is terminated by it. It is true the proclama- 
tion of martial law only continues during the 
insurrection; but inasmuch as the question 
of the existence of an insurrection is a polit- 
ical question, the decision of which belongs 
exclusively to the political department of the 
Government, that department alone can declare 
its existence, and that department alone can 
declare its termination, and by the action of 
the political department of the Government 
every judicial tribunal in the land is concluded 
and bound. That question has been settled 
for fifty years in this country by the Supreme 
Court of the United States: First, in the case 
of Brown vt. the United States, 8 Oranch ; also 
in the prise cases, 2 Blacky 641. Nothing more, 
therefore, need be said upon this question of 
an existing insurrection than this : The political 
department of the Government has heretofore 
proclaimed an insurrection; that department 
has not yet declared the insurrection ended, 
and the event on the 14th of April, which 
robbed the people of their chosen Executive, 
and clothed this land in mourning, bore sad 
but overwhelming witness to the fact that the 
rebellion is not ended. The fact of the insur- 
rection is not an open question to be tried or 
settled by parol, either in a military tribunal 
or in a civil court. 

The declaration of the learned gentleman 
who opened the defense (Mr. Johnson), that 
martial law has never been declared by any 
competent authority, aa I have already said, 
arraigns Mr. Lincoln for a usurpation of power. 
Does the gentleman mean to say that, until 
Congress authorises it, the President can not 
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proclaim and enforce martial law in the sup- 
pression of armed and organized rebellion? 
Or does he only affirm that this act of the late 
President is a usurpation? 

The proclamation of martial law in 1862 a 
usurpation! though it armed the people in 
that dark hour of trial with the means of 
defense against traitorous and secret ene- 
mies in every State and district of the coun- 
try; though by its use some of the guilty were 
brought to swift and just judgment, and others 
deterred from crime or driven to flight; though 
by this means the innocent and defenseless 
were protected ; though by this means the city 
of the gentleman's residence was saved from 
the violence and pillage of the mob and the 
torch of the incendiary. But, says the gen- 
tleman, it was a usurpation, forbidden by the 
laws of the land I 

The Same was said of the proclamations of 
blockade, issued^ April 19 and 27, 1861, which 
declared a blockade of the ports of the in-^ 
surgent States, and that all vessels violating 
the same were subjects of capture, and, to- 
gether with the cargo, to be condemned as 
prise. Inasmuch as Congress had not then 
recognised the fact of civil war, these procla- 
mations were denounced as void. The Supreme 
Court decided otherwise, and affirmed the 
power of the Executive thus to subject prop- 
erty on the seas to seizure and condemnation. 
I read from that decision : 

"The Constitution confers upon the Presi- 
dent the whole executive power ; he is bound 
to take care that the laws be faithfully exe- 
cuted ; he is Commander-in-Chief of the army 
and navy of the United States, and of the 
militia of the several States when called into 
the actual service of the United States. * * 
Whether the President, in fulfilling his duties 
as Commander-in-Chief in suppressing an in- 
surrection, has met with such armed hostile 
resistance, and a civil war of such alarming 
proportions as will compel him to accord to 
them the character of belligerents, is a ques- 
tion to be decided by him, and this Court must 
be governed by the decisions and acts of the 
political department of the Government to 
which this power was intrusted. He must de- 
termine what degree of force the crisis de- 
mands. 

*'The proclamation of blockade is itself of- 
ficial and conclusive evidence to the Court that 
a state of war existed which demanded and 
authorized a recourse to such a measure under 
the circumstances peculiar to the case." 2 
Black, 670. 

It has been solemnly ruled by the same tribu- 
nal, in an earlier case, "that the power is con- 
fided to the Executive of the Union to deter- 
mine when it is necessary to call out the 
militia of the States to repel invasion," as 
follow8: "That he is necessarily constituted 
the judge of the existence of the exigency in 
the tirst instance, and is bound to act according 
to his belief of the facts. If he does so act, 
and decides to call forth the militia, his orders 
for this purpose are in strict conformity with 
the provisions of the law; and it would seem 
to follow as a necessary consequence, that 



every act done by a subordinate officer, in 
obedience to such orders, is equally justifiable. 
The law contemplates that, under such cir- 
cumstances, orders shall be given to carry the 
power into effect; and it can not, therefore, be 
a correct inference that any other person has 
a just right to disobey them. The law 
does not provide for any appeal fh>m the judg- 
ment of the President, or for any right in sn^ 
ordinate officers to review his decision, and in 
effect defeat it. Whenever a statate gives a di^ 
cretionary power to any person, to be exercised 
by him upon his own opinion of certain faets, 
it is a sound rule of construction, that the 
statute constitutes him the sole and ezcluaive 
judge of the existence of those facts." IS 
Whealon^ 81. 

In the light of these decisions, it must bt 
clear to every mind that the qneetion of tki 
existence of an insurrection, and the Decestity 
of calling into requisition for its suppresnai 
.both the militia of the States, and the amy 
and navy of the United States, and of pro- 
claiming martial law, which is an essential 
condition of war, whether foreign or de> 
mestic, must rest with the officer of the Gov- 
ernment who is charged by the express terai 
of the Constitution with the performance of 
this great duty for the common defense and the 
execution of the laws of the Union. 

But it is further insisted by the gentlenai 
in this argument, that Congress has not author- 
ized the establishment of military comndssioai^ 
which are essential to the judicial adminisfara* 
tion of martial law, and the punishment of 
crimes committed during the existence of a civil 
war, and especially, that such commissioas sit 
not so authorized to try persons other than thoeo 
in the military or naval service of the United 
States, or in the militia of the several States, 
when in the actual service of the United States. 
The gentleman's argument assuredly destroys 
itself, for he insists that the Congress, as the 
legislative department of the government, can 
pass no law which, either in peace or war, can 
constitutionally subject any citizen not in the 
land or naval forces, to trial for crime before s 
military tribunal, or otherwise than by a jury 
in the civil courts. 

Why does the learned gentleman now tell ni 
that Congress has not authorized this to be done, 
after declaring just as stoutly that by the fifth 
and sixth amendments to the Constitution no 
such military tribunals can be established for 
the trial of any person not in the miliury or 
naval service of the United States, or in the mi- 
litia, when in actual service, for the commission 
of any crime whatever in time of war or insurrec- 
tion ? It ought to have occurred to the gentleman 
when commenting upon the exception in the fifth 
article of the Constitution, that there was a reason 
for it very different from that which he saw fit 
to assign, and that reason, manifestly upon the 
face of the Constitution itself, was, that by the 
eighth section of the first article, it is eipreesly 
provided that Congress shall have power to 
make rules for the government of the land and 
naval forces, and to provide for organizing; 
arming and disciplining the militia, and for 
governing such part of them as may be employed 
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of the United States, and that, in- 
itary diseipUne and order are as 
I army in time of pevoe as in. time 
onstitution would leaye this power 
I peace, it most make the excep- 
ilea and regulations for the goT- 
B army and navy should be ope- 
of peace as well as in time of war; 
"oviigions of the Constitution give 
ial by jury in timb or peace, in 
oseeutions by indictment, in terms 
ry human being that may be held 
crime in the United States: and 
e eighth section of the first article 
I in full ■ force in time of peace, 
must be made; and accordingly, 
iras made. Bat by the argument 
ted to, this Court is told, and the 
d, that IN TIME or war — a war 
g in its dread issue the liyes and 
all — the guarantees of the Con- 
1 full force for the benefit of those 
with the enemy, creep into your 

* in cold blood, in the interests of 
»r insurgent, the Commander-in- 
army, and secure to him the slow 
risions of the civil law, while the 
lay, when OTercome by the de- 
iusted nature, which can not be 
slept at his post, is subject to bo 
ipot by a military tribunal and shot. 

amounts to this : that as military 
Ktary trials of ciyilians in time of 
mtionand tyranny, and as soldiers 
ch arrests and trial. Sergeant Cor- 
Sooth, should be tried and executed 
a military court ; while Booth's co- 
nd aiders should be saved from 
^nity as a military trial \ I con- 
too dull to comprehend the logic, 
ho sense of such a conclusion t If 
ine entitled to this privilege of a 
I remote period, and by a jury of 

N TIME OF CIVIL WAR, whcu the 

the Republic are rocking beneath 
9 tread of armed rebellion, that 
sfendcr of the republic. It will 
jr, as has been said in this argu- 
soldier is not liable to be tried in 

a military tribunal for any other 
hose prescribed in the rules and 
r. To my mind, nothing can be 
hat citiscn and soldier alike, in 

* foreign war, after a proclamation 
, are triable by military tribunals 
! of which they may be guilty, in 
f, or in concert With, the enemy, 
lions, therefore, of your Constitu- 
tment anfd trial by jury in civil 
ime» are, as I shall hereafter show, 
perative in time of war when the 
•equires it. 

nt to which I have thus been re- 
Court will not fail to perceive, nor 
which the argument is addressed, 
tempt to establish the proposition, 
onstitution of the United States, 
people can not, even in a civil war 
le world has ever seen, employ 
ad military tribunals as a means 



of sueeessfiilly asserting their authority, preserv- 
ing their nationality, and securing protection, to 
the tlives and property of all, and especially to 
the persons of those to whom they haie com- 
mitted, officially, the great trust of maintaining 
the national authority. The gentleman says, 
with an air of perfect confidence, that he denies 
the jurisdiction of military tribunals for the 
trial of civilians in time of war, because nei- 
ther the Constitution nor laws justify, but on 
the contrary repudiate them, and that all the 
experience of the past is against it. I might 
content myself with saying that the practice of 
all nations is against the gentleman's conclu- 
sion. The struggle for our national independ- 
ence was aided and prosecuted by military tri- 
bunals and martial law, as weU as by arms. 
The contest for American nationality began 
with the establishment, very soon after the fir^ 
ing of the first gun at Lexington, on the 19th 
day of April, 1775, of military tribunals and 
martial law. On the 80th of June, 1775, the 
Continental Congress provided that "whosoever, 
heUmging to the continental armyf shall be convicted 
of holding correspondence with, or giving intel- 
ligence to the enemy, either indirectly or di- 
rectly, shall suffer such punishment as by a 
court-martial shall be ordered.' ' This was found 
not sufficient, inasmuch as it did net reach those 
civiliane who, like certain civilians of our day, 
claim, the protection of the civil law in time oi 
war against military arrests and military trials 
for military crimes. Therefore, the same Con- 
gress, on the 7th of November, 1775, amended 
this provision by striking out the words " be- 
longing to the continental army," and adopting 
the article as follows : 

^*All persons convicted of holding a treacher- 
ous correspondence with, or giving intelligence 
to the enemy, shall suffer death, or such other 
punishment as a general court-martial shall 
think proper." 

And on the 17th of June, 1776, the Congress 
added an additional rule: 

' *^That all persons, not members of, nor owing 
allegiance to, any of the United States of Amer- 
ica, who should be found lurking as spies in or 
about the fortifications or encampments of the 
armies of the United States, or any of them, 
shall suffer death, according to the law and 
usage of nations, by the sentence of a court- 
martial, or such other punishment as a court- 
martial shall direct." 

Comprehensive as was this legislation, embrac- 
ing, as it did, soldiers, citixens and aliens, sub- 
jecting all alike to trial for their military 
crimes by the military tribunals of justice, ac- 
cording to the law and the usage of nations, 
it was found to be insufficient to meet that 
most dangerous of all crimes, committed in the 
interests of the enemy, by citixens, in timo of 
war, the crime of conspiring together to assas- 
sinate, or seixe and carry away, th^ soldiers and 
citixens who were loyal to the caune of the 
country. Therefore, on the 27th of Fcbniary, 
1778, the Congress adopted the following reso- 
lution: 

**Reiolved^ That whatever inhabitants of these 
States shall kill, or seixe, or take, any loyal cit- 
isen or oitisens thereof^ and convey him, her. 
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AT them, to anj place within the power of the 
enemy, or shell smtkb uto aht oombihatioh 
for Buch purpoee, or ettempt to oerrj the same 
into execution, or hath assisted or shall assist 
therein ; or shall, bj giving intelligence, acting 
as a guide, or, in any manner whatever, aid 
the enemy in the perpetration thereof, he shall 
suffer death, by the judgment of a court-mar- 
tial, as a traitor, assassin, or spy, if the offense 
be committed within sexenty mUes of the head- 
quarters of the grand or other armies of these 
States, where a general officer commands." 
JowmaU of Congre—^ vol. II, pp. 459, 460. 

So stood the law until the adoption of the 
Constitution of the United States. Eiery well- 
informed man knows that, at the time of the 
passage of these acts, the courts of justice, hay- 
ing cogniiance of all crimes against persons, 
were open, in many of the States, and that, by 
their several constitutions and charters, which 
were then the supreme law for the punishment 
of crimes committed within their respective ter- 
ritorial limits, no man was liable to conviction 
but by the verdict of a jury. Take, for example, 
the provisions of the Constitution of North Car- 
olina, adopted on the 10th of November, 1776, 
and in ftiU force at the time of the passage of 
the last resolution by Congress above cited, 
which provisions are as follows : 

"That no fireeman shall be put to answer any 
eriminal charge but by indictment, presentment 
or impeachment." 

" That no freeman shall be convicted of any 
crime but by the unanimous verdict of a jury 
of good and lawful men, in open court, as here- 
tofore used." 

This was the law in 1778 in all the States, 
and the provision for a trial by jury, every one 
knows, meant a jury of twelve men, impanneled 
and qualified to try the issue in a civil court. 
The conclusion is not to be avoided that these 
enactments of the Congress, under the confed- 
eration, set nside the trial by jury within the 
several States, and expressly provided for the 
trial, by couil-martial, of *'any of the inhab- 
itants" who, during the revolution, might, con- 
trary to the provisions of said law, and in aid 
of the public enemy, give them intelligence, or 
kill any loyal citisens of the United States, or 
enter into any combiiiation to kill or carry 
them away. How comes it, if the argument of 
the counsel be true, that this enactment was 
passed by the Congress of 1778, when the con- 
stitutions of the several States, at that day, as 
fully guaranteed trial by jury to every person 
held to answer for a crime, as docs the Consti- 
tution of the United States at this hour? Not- 
withstanding this fact, I have yet to learn that 
any loyal man ever challenged, during all the 
period of our conflict for independence and na- 
tioualitv, the validity of that law for the trial, 
for military offenses, by military tribunals, of 
all offenders, as the law, not of peace, but of 
war, and absolutely essential to the prosecution 
of war. I mny be pardoned for saying that it 
is the accepted common law of nations that 
martial law is, at all times, and everywhere, 
essential to the successful prosecution of war, 
whether it be a civil or a foreign war. The va- 
lidity of these acts of the Continental and Con- 



federate Congress I know was challe 
only by men charged with the gull 
country's blood. 

Washington, the peerless, the staii 
the just, with whom God walked thi 
night of that great trial, enforoed this 
wise enactment upon all occasions 
80th of September, 1780, Joshua H. J 
the order of General Washington, was 
his trial before a court-martial, convei 
State of New York, on the charge of 1 
ing and assisting Benedict Arnold, in 
nation with the enemy, to take^ kiU 
such loyal citizens or soldiers of tl 
States as were in garrison at We 
Smith objected to the jurisdiction, avei 
he was a private citiien, not in the m 
naval service, and, therefore, was onl 
ble to the civil authority of the Sta 
constitution had guaranteed the righ 
by jury to all persons held to answer 
Chitndler't Criminal TriaUj vol. II, p. '. 
Constitution of New York, then in for 
provided; but, notwithstanding that, 
overruled the plea, held him to ant 
tried him. I repeat that, when Smith 
tried by court-martial, the Constitutio 
York as fully guaranteed trial by ju 
civil courts, to all civilians charged 
to answer for crimes within the limi 
State, as does the Constitution of tl 
States guarantee such trial within the 
the District of Colombia. By the sec* 
Articles of Confederation each State 
"its sovereignty," and every power, 
tion and right not exprettly delegate 
United States in Congress assembled. 
Articles there was no express delegat 
dicial power; therefore, the States r< 
fully. 

If the military courts, constitute* 
commander of the army of tlie Unit 
under the Confederation, who w^as t 
only by a resolution of the Congress 
any exprest grant of power to au(h€ 
his office not being created by the a 
people in their fundamental law — had 
tion in every State to try and put 
"any inhabitant" thereof who should 
loyal citizen, or enter into "any comb 
for any such purpose therein in time of i 
withstanding the provisionsof theConi 
and laws of such States, how can any o 
ceive that, under the Constitution 
United States, which is the Supreme 1 
every State, anything in the Constitui 
laws of such State to the contn 
withstanding, and the supreme law ov 
Territory of the Republic as well, tl 
mander-in-Chief of the army of the 
States, who is made such by the Consi 
and, by its supreme authority, clothed 
power and'charged wiih the duty of d 
and controlling the whole military p 
the United States, in time of rebellio 
vasion, has not that authority ? 

I need not remind the Court that oi 
marked differences between the An 
Confederation and the Constitution 
United States was, that, under the Co 
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lion, the Congress wfts the sole depository of 
til federal power. The Congress of the Con- 
federation, said Madison, held *' the command 
of the army." Fed,, No, 88. Has the Con- 
•titution, which was ordained by the people the 
better " to insure domestic tranquillity and to 
provide for the common defense," so fettered 
the great power of self-defense against armed 
insurrection or inTasion that martial law, so 
eflaeutial in war, is forbidden by that great in- 
strument? I will yield to no man in re Ter- 
ence for or obedience to the Constitution of my 
country, esteeming it, as I do, a new eyangcl 
to the nations, embodying the democracy of the 
New Testament, the absolute equality of all 
men before the law, in respect of those rights 
of human nature which are the gift of God, 
nnd, therefore, as universal as the material 
structure of man. Can it be that thisXonsti- 
ItLtion of ours, so divine in its spirit of justice, 
so beneficent in its results, so full of wisdom, 
and goodness, and truth, under which we be- 
same one people, a great and powerful nation- 
ality, has, in terms or by implication, denied 
lo tills people the power to crush armed rebel- 
lion by war, and to arrest and punish, during 
the existence of such rebellion, according to 
the laws of war and the usages of nations, se- 
sret conspirators who aid and abet the public 
snemy 7 

Here is a conspiracy, organised and prose- 
cuted by armed traitors and hired assassins, 
receiving the moral support of thousands in 
bvery State and district, who pronounced the 
irar for the Union a failure, and your now 
Bturdered but immortal Commander-in-Chief a 
tyrant; the object of which conspiracy, as the 
testimony shows, was to aid the tottering rebel- 
Lion which struck at the nation's life. It is in 
^Tideneo that Dayis, Thompson, and others, 
shiefs in this rebellion, in aid of the same, 
agreed and conspired with others to poison the 
(bantains of water which supply your commer- 
sial metropolis, and thereby murder its inhab- 
itants; to secretly deposit in the habitations of 
Uie people and in the ships in your harbors in- 
Bammable materials, and thereby destroy them 
1^ fire ; to murder by the slow and consuming 
tort are of famine your soldiers, captives in their 
hands ; to import pestilence in infected clothes 
is be distributed in your capital and camps, 
Snd thereby murder the surviving heroes and 
Isfenders of the republic, who, standing by the 
Wy graves of your unreturning brave, proudly 
' iltid defiantly challenge to honorable combat and 
' i|^n battle all public enemies, that their coun- 
■ try may live ; and, finally, to crown this horrid 
' tttalogue of crime, this sum of all human 
! ftrocities, conspired, as charged upon your 
ieeord, with the accused and John Wilkes Booth 
r j^d John H. Surratt, to kill and murder in 
' ^our capital the executive officers of your Qov- 
- ^ment and the commander of your armies. 
^When this conspiracy, entered into by these 
' traitors, is revealed by its attempted execution, 
Sftd the foul and brutal murder of your Presi- 
> ient in the capital, you are told that it is uncon- 
' JtltutionaL in order to arrest the further execu- 
jfen of the conspiracy, to interpose the military 
* j^ower of this government for the arrest, without 



civil process, of any of the parties thereto, and 
for their trial by a military tribunal of justice. 
If any such rule had obtained during our strug- 
gle for independence, we never would have been 
a nation. If any such rule had been adopted 
and acted upon now, during the fierce struggle 
of the past four years, no man can say tliat our 
nationality would have thus long survived. 

The whole people of the United States, by 
their Constitution, have created the office of 
President of the United States and Commander^ 
in-Chief of the army and navy, and have vested, 
by the terms of that Constitution, in the pei^on 
of the President and Commander-in-Chief, the 
power to enforce the execution of the laws, and 
preserve, protect, and defend the Constitution. 

The question may well be asked: If, as Com-. 
mander-in-Chief, the President may not, in time 
of insurrection or war, proclaim and execute 
martial law, according to the usages of nations, 
how he can successfully perform the duties of 
his office — execute the laws, preserve the Con- 
stitution, suppress insurrection, and repel inva- 
sion? 

Martial law and military tribunals are as es- 
sential to the successful prosecution of war m 
are men, and arms, and munitions. The Consti- 
tution of the United States has vested the power 
to declare war and raise armies and navies ex- 
clusively in the Congress, and the power to 
prosecute the war and command the army and 
navy exclusively in the President of the United 
States. As, under the Confederation, the com- 
mander of the army, appointed only by the 
Congress, was by the resolution of that Congress 
empowered to act as he might think proper for 
the good and welfare of the service, subject only 
to such restraints or orders as the Congress 
might give; so, under the Constitution, the 
President is, by the people who ordained that 
Constitution and declared him Commander-in- 
Chief of the army and navy, vested with full 
power to direct and control the army and navy 
of the United States, and employ, all the forces 
necessary to preserve, protect, and defend the 
Constitution and execute the laws, as enjoined 
by his oath and the very letter of the Consti- 
tution, subject to no restriction or direction 
save such as Congress may from time to time 
prescribe. 

That these powers for the common defense, 
intrusted by the Constitution exclusively to 
the Congress and the President, are, in time 
of civil war or foreign invasion, to be exer- 
cised without limitation or restraint, to the 
extent of the public necessity, and without 
any intervention of the Federal judiciary or 
of State constitutions or State laws, are facts 
in our history not open to question. 

The position is not to be answered by 
saying you make the American Conr^rcss 
thereby omnipotent, and clothe the American 
Executive with the asserted attribute of hered- 
itary monarchy — the king can do no wrong. 
Let the position be fairly stated — that the Con- 
gress and President, in war as in peace, are 
but tho agents of the whole people, and that 
this unlimited power for the common defense 
against armed rebellion or foreign invasion is 
but the power of the people intrusted exclu- 
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battalions of treason are broken and flying; 
before the Tictorious legions of the Bepnblie, 
the chief traitors in this great crime against 
yoar QoTemment) secretly conspire with 
their hired confederates to achicTe by assassi- 
nation, if possible, what they haye in Tain 
attempted by wager of battle, the orerthrow 
of the GoTcmment of the United States and 
the sabTersion of its Constitution and laws. 
It is for this secret conspiracy In the interest of { 
the rebellion, formed at the instigation of the 
ohiefii in that rebellion, and in parsuance of 
which the acts charged and specified are al- 
leged to haTC been done, and with the intent 
laul, that the accused are upon trial. 

The GoTemment, ' in preferring this charge, 
does not indict the whole people of any State 
or section, but only the alleged parties to -this 
unnatural and atrocious conspiracy and crime. 
The President of the Hnited States, in the dis- 
efaarge of his duty as Commander-in-Chief of 
the army, and by Tirtue of the power Tested in 
him by the Constitution and laws of the United 
States, has constituted yon a military court, to 
bear and determine the issue joined against 
the accused, and has constituted you a court 
for no other purpose whatcTcr. To this charge 
and specification the defendants hsTC pleaded, 
first, that this conrt has no Jurisdiction in the 
premises; and, second, not guilty. As the 
Court has already oTerruled the plea to the ju- 
risdiction, it would be passed OTcr in silence 
by me bilt for the fact, that a graTC and elabo- 
rate argument has been made by counsel for 
the acciued, not only to show the want of juris- 
diction, but to arraign the President of the 
United States before the eonntry and the world 
as a usurper of power OTer the liTes and the 
liberties of the prisoners. Denying the author- 
ity of the President to constitute this Com- 
mission is an aTcrment that this tribunal is not 
a court of justice, has no legal existence, and 
therefore no power to hear and determine the 
issue joined. The learned counsel for the ac- 
cused, when they make this ayerment by way 
of argument, owe it to themselves and to their 
country to show how the President could oth- 
erwise lawfully and efficiently discharge the 
duty enjoined upon him by his oath to protect, 
preserve, and defend the Constitution of the 
United States, and to take care that the laws 
be faithfully executed. 

An existing rebellion is alleged and not de- 
nied. It is charged that in aid of this existing 
rebellion a conspiracy was entered into by the 
accused, incited and instigated thereto by ttie 
chiefs of this rebellion, to kill and murder the 
executive officers of the Government, and the 
commander of the armies of the United States, 
and that this conspiracy was partly executed 
by the murder of Abraham Lincoln, and by a 
murderous assault upon the Secretary of State ; 
and counsel reply, by elaborate argument, that 
although the facts be as charged, though the 
conspirators be numerous and at large, able 
and eager to complete the horrid work of as- 
sassination already begun within your military 
encampment, yet the successor of your mur- 
dered President is a usurper if he attempts by 
military force and martial law, as Commander- 



in-Chie^ tp prevent the ecmrammatlott of tUs 
traitorous eonspiraey in aid 6f this tnuoaabk 
rebellion. The eiTil eourtf, aay tlM covasel, 
are open in the District. I aniwer, tli^ aie 
eloeed throughout half the BepnbHc, and wm 
only open in this District on the d»y ef this 
confederation and conspiracy, on tlia day 4f 
the traitorous assasaiBatioB of your PMinMit, 
and are only open at this hour by fimt af tht 
bayonet. Does any man sapptM thttt tf Ai 
military forces which garrison thm IntMsh 
ments of your capital, fifty tliOfMMiid ■tro^|^ 
were all withdrawn, the rebel bands who dns 
day infest the mountain passes in yoar Tidnity 
would allow this Court, or any eourt, to r— sis 
open in this District for the trial of ilieoe thtv 
confoderates, or would permit your oonentitt 
officers to discharge the trust oommitted to 
them, for twen^-four hours? 

At the time this oonsfdraey was entored isti^ 
and when this Court was oonToucd and cntsni 
upon this trial, the eonntry was in u state ef 
ciTil war. An army of insnrreetloiiists htti% 
since this trial began, shed the Uood of Uaili 
soldiers in battle. The oansplrftlor, by mhm 
hand his co-oonsphrators, whotker |Nrassattr 
absent, jointiT murdered the Pnrfdout aa Hn 
14th of last April, could not bo and wasaH 
arrested upon cItU prooess^ but wao pyrsusilf 
the military power of the GorerBmoBt, «i^ 
tured and slain. Was this an not of usow 
tion? — a Tiolation of the right gnummfNits 
that fleeing assassin by the Toxy CouBlHliw 
against which and for the subrmlon of wkUk 
he had conspired and murderod tho TnMmllt 
Who in all this land is bold onov^ or tal 
enough to assert it? 

I would be glad to know by wk«i law lit 
President^ by a miUtaiy force, acting only 191a 
his military orders, is justified in pursoia^ 
arresting, and killing one of these conspir- 
ators, and is condemned for arrosting ia 
like manner and by his order subjecting totrisl, 
according to the laws of war, any or all of tlit 
other parties to this same damnable conspiracy 
and crime, by a military tribunal of justice— a 
tribunal I may be pardoned for saying, whosi 
integrity and impartiality are aboTe suspieioa, 
and pass unchallenged cTcn by the accused 
themseWes. 

The argument against the jurisdiction of tUi 
Court rests upon the assumption that, exea ii 
time of insurrection and CiTil war, no ctibm 
are cogn liable and punishable by mUitsiy 
commission or court-martial, saTo crimes eoi^ 
mitted in tho military or naTal acrrice cf tk 
United States, or in the militia of the sevenl 
States when called into the actual serrice of tbi 
United States. But that is not all theaigo- 
ment ; it affirms that, under this plea to the ja- 
risdiction, the accused haTC the right to desBW 
that this Court shall decide that it is not a jodi- 
cial tribunal, and has no legal existence. 

This is a most extraordinary proposition, thst 
the President, under the Constitution and laui 
of the United States, was not only not aotk^ 
ixed, but ^absolutely forbidden to constitoM 
this Court, for the trial of the accused, sii 
therefore, the act of the President is void, ni 
the gentlemen who compose the tribunal, witk- 
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<mt judicial ftuthority or power, and are not, 
in fiMst or in law, a court. 

That I do. not misstate what is claimed and 
attempted to he estahlished on behalf of the 
accused, I ask the attention of the Court to the 
following as the gentleman's (Mr. Johnson's) 
propositions: 

That Congress has not authorised, and, under 
the Constitution, can not authorise the ap- 
pointment of this Commission. 

That this Commission has, "as a court, no 
legal existence or authority,'' because the Pres- 
ident, who alone appointed the Commission, has 
no such power. 

That his act "is a mere nullity, the usurpa- 
tion of a power not Tested in the ExecutiTe, 
tnd conferring no authority upon you." 

We haTO had no common exhibition of law- 
learning in this defense, prepared by a Senator 
of the United States; but, with all his expe- 
rience, and all his learning and acknowledged 
ability, he has failed, utterly failed, to show 
how a tribunal, constituted and sworn, as this 
has been, to duly try and determine the charge 
and specification against the accused, and, by 
* iia commission, not authorised to hear or deter- 
nine any other issues whatcTor, can rightfully 
entertain, or can, by any possibility, pass 
upon the proposition presented by this argu- 
ment of the gentleman for its considera- 
tion. 

The members of this Court are officers in the 
i^rmj of the United States, and, by order of the 
Pi>8eident, as Commander-in-Chief, are required 
to discharge this duty, and are authorised, in 
this capacity, to discharge no other duty, to 
exercise no other judicial power. Of course, 
if the commission of the President constitutes 
this a court for the trial of this case only, as 
aoch court it is competent to decide all ques- 
tions of law and fact arising in the trial of the 
case. But this Court has no power, as a Court, 
- to declare the authority by which it was con- 
stituted null and Toid, and the act of the 
President a mere nullity, a usurpation. Has it 
been shown by the learned gentleman, who 
demands that this Court shall so decide, that 
offioem of the army may lawfully and consti- 
tationally question, in this manner, the orders 
of their Commander-in-Chief, disobey, set them 
aside^ and declare them a nullity and a usurpa- 
Uon? Eren if it be conceded that the officers, 
thns detailed by order of the Commander-in- 
-^ Chid^ may question and utterly disregard his 
-. eider, and set aside his authority, is it possible, 
is the nature of things, that any body of men, 
« eonstituted and qualified as a tribunal of jus- 
tice, can sit in judgment upon the proposition 
that they are not a court for any purpose, and 
finally decide judicially, as a court, that the 
GoTcrnment which appointed them was with- 
oat authority ? Why not crown the absurdity 
of this proposition by asking the seyeral mem- 
bers of this Court to determine that they are 
mot men — liTing, intelligent, responsible menl 
This would be no more irrational than the 
^t qnestion upon which they are asked to pass. 
How can any sensible man entertain it I Be- 
fore he begins to reason upon the proposition 
We must t^e for granted, and, therefore, de- 



! cide in adyance, the yery question in dispute, 
I to-wit, his actual existence. 

So with tho question presented in this re- 
markable argument for the defense; before 
this Court c»ii enter upon the inquiry of the 
want of authority in the President to consti- 
tute tliem a court, they must take for granted 
and decide tbe very point in issue, that the 
President had the authority, and that they are 
in law and in fact a judicial tribunal ; and, 
having assumed this, they are gravely asked, 
as such judicial tribunal, to finally and 
solemnly decide and declare that they are not 
in fact or in law a judicial tribunal, but a 
mere nullity and nonentity. A most lame 
and impotent conclusion ! 

As the learned counsel seems to have great 
reverence for judicial authority, and requires 
precedent for every opinion, I may be par- 
doned for saying that the objection which I 
urge against the possibility of any judicial 
tribunal, after being officially qualified as 
such, entertaining, much less judicially de- 
ciding, the proposition that it has no legal 
existence as a court, and that the appointment 
was a usurpation, and without authority of 
law, has been solemnly ruled by the Supreme 
Court of the United States. 

That Court say : *' The acceptance of the ju- 
dicial office is a recognition of the authority 
from which it is derived. If a court should 
enter upon the inquiry (whether the authority 
of the Government which established it ex- 
isted), and should come to the conclusion that 
the Government under which it acted had been 
put aside, it would cease to be a court, and be 
incapable of pronouncing a judicial decision 
upon the question it undertook to try. If it 
decides at all, as a court, it necessarily affirms 
the existence and authority of the Government 
under which it is exercising judicial power.'' 
Luther V9, Borden^ 7 Howard^ 40. 

That is the very question raised by the 
learned gentleman in his argument, that 
there was no authority in the President, by 
whose act alone this tribunal was constituted, 
to vest it with judicial power to try this issue; 
and, by the order upon your record, as has 
already been shown, if you have no power to 
try this issue, for want ^f authority in the 
Commander-in-Chief to constitute you a court, 
you are no court, and have no power to try 
any issue, because his order limits you to this 
issue, and this alone. 

It requires no very profound legal attain- 
ments to apply the ruling of the highest ju- 
dicial tribunal of this country, just cited, to 
the point raised, not by the pleadings, but by 
the argument. This Court exists as a judicial 
tribunal by authority only of the President of 
the United States; the acceptance of the office 
is an acknowledgement of the validity of the 
authority conferring it, and, if the President 
had no authority to order, direct and constitute 
this Court to try the accused, and, as is 
claimed, did, in so constituting it, perform an 
unconstitutional and illegal act^ it necessarily 
results that the order of the President is void 
and of no effect; that the order did not, and 
could not, constitute this a tribunal of justice, 
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Why IB tho clamor confined cxclnsiTely to tho 
trial by military tribunals of justice of trait- 
orous spies, traitorous conspirators, and as- 
sassins hired to do secretly what the armed 
rebel attempts to do openly — ^murder your na- 
tionality by assassinating its defenders and 
its executive officers? Nothing can be clearer 
than that the rebel captured prisoner, being a 
citisen of the republic, is as much entitled to 
trial by jury before he is committed to prison, 
as the spy, or the aider and abettor of the trea- 
son by conspiracy and assassination, being a 
citizen, is entitled to such trial by jury, before 
be is subjected to the just punishment of the 
law for his great crime. I think that in time 
of war the remark of Montesquieu, touching 
the ciril judiciary, is true : that "it is next to 
nothing." Hamilton well said, "The Execu- 
tiye holds the sword of the community; the 
judiciary has no direction of the strength of 
society; it has neither force nor will; it has 
judgment alone, and is dependent for the ex- 
ecution of that upon the arm of the Executive." 
Tho people of these States so understood tho 
Constitution, and adopted it, and intended 
thereby, without limitation or restraint, to em- 
power their Congress and Executiye to author- 
ize by law, and execute by force, whatever the 
public safety might require, to suppress rebel- 
lion or repel invasion. 

Notwitstanding all that has been said by 
the counsel for tho accused to the contrary, the 
Constitution has received this construction 
from the day of its adoption to this hour. 
The Supreme Court of the United States has 
solemnly decided that the Constitution has 
conferred upon the Government authority to 
employ all the means necessary to the faithAil 
execution of all the powers which that Consti- 
tution enjoins upon the Oovernmeut of the 
United States, and upon every department and 
every officer thereof. Speaking of that pro- 
Tision of the Constitution which provides that 
''Congress shall have power to make all laws 
that may be necessary and proper to carry 
into effect all powers granted to the Govern- 
ment of the United States, or to any depart- 
ment or officer thereof," Chief Justice Marshall, 
in his great decision in the case of McCuUoch 
w. State of Maryland, sa^s : 

"The powers given to the Government imply 
the ordinary means of execution, and the Gov- 
ernment, in all sound reason and fair interpre- 
tation, must have thechoice of tho means which 
it dooms the most convenient and appropriate ' 
to tho execution of the power. * * » jhe; 
powers of the Government were given for the! 
wellareof the nation; they were intended to' 
endure for ages to come, and to be adapted toj 
tho various crises inhuman affairs. To pre-! 
scribe the specific means by which Government 
8h( iild, in all future time, execute its power, 
and to confine the choice of means to such nar- 
row limits as should not leave it in the power 
of Congress to adopt any which might be ap- 
propriate and conducive to the end, would be 
most unwise and pernicious." 4 Whfaton, 420. 

AVords fitly spoken! which illustrated at 
the lime of their utterance the wisdom of the 
Constitution in providing this general grant 



of power to meet eyery possible exigency ^ 
the fortunes of war might cast upon the 
try, and the wisdom of which words, in 
has been illustrated to-day by the giganti 
triumphant struggle of tLe people durii 
last four years for tlie supremacy of the 
stitution, and in exact accordance wil 
provisions. In the light of these wonc 
CTents, the words of Pinckney, uttered 
the illustrious Chief Justice had coDcla4< 
opinion, '*The Constitution of my coubI 
immortal I" seem to have become won 
prophesy. Has not this great tribunal, thi 
the chief of all its judges, by this lum 
and profound reasoning, declared tha 
Government may by law authorise the £ 
tive to employ, in the prosecution of wa 
ordinary means, and all the means neee 
and adapted to the end 7 And in the 
decision, before referred to. In the 8i 
Cranch, arising during the late war with< 
Britain, Mr. Justice Story said : 

"When the legislative authority, to i 
the right to declare war is confided, ha 
dared war in its most unlimited manner 
executive authority, to whom the ezecntk 
the war is confided, is bound to carry it 
effect. He has a discretion vested in Li 
to the manner and extent, but he can not 
fully transcend the rules of warfare e 
lished among civilised nations. He ca 
lawfully exercise powers or authorise pro 
ings which the civilised world repudiate! 
disclaims. The sovereignty, as to dech 
war and limiting its effects, rests wit! 
Legislature. The sovereignty, as to its e: 
tion, rests with the President." Brom 
UniUd SUitet, 8 OancA, 163. 

Has the C-ongress, to whom is committei 
sovereignty of the whole people to declare 
by legislation restricted the President, c 
tempted to restrict him, in the prosccutio 
this war for the Union, from exercisio) 
tho '^ powers" and adopting all tho '-pro 
ings" usually approved and employed b 
civilized world ? He would, in my judgn 
be a bold man who asserted that Congresi 
so legislated; and the Congress which %\ 
by law letter the executive arm when r; 
for the common defense, would, in my opi: 
be false to their oath. That Congress may 
scribe rulen for the government of the i 
and navy, and the militia when in actual 
vice, by articles of war, is an express % 
of power in the Constitufion, which Cou] 
has rightfully exercised, and which the ] 
utivc must and does obey. That Coo] 
may aid the Executive by legislation ir 
prosecution of a war, civil or foreign, i 
mittod. That Congress may restrain the 1 
utive, and arraign, try, and condemn bin 
wantonly abusing the great trust, is expr 
declared in the Constitution. That Con] 
shall pass all laws neetnaiy to enable th< 
ecutivc to execute the laws of the Union, 
press insurrection, and repel invasion, ii 
of the express requirements of the Coof 
tion, for the performance of which the 
gress is bound by an oath. 

What was the legislation of Congress i 
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eason fired its first gun on Sumter? By the 
It of 1795 it is provided that wheneTer the 
.ws of the United States shall be opposed, or 
le execution thereof obstructed, in any State, 
f oombinations too powerful to be suppressed 
f tho ordinary course of judicial proceeding, 

* by the powers Tested in the marshals, it 
lall be lawt^l by this act for the President to 
\IX forth the mUitia of such State, or of any 
Jier State or States, as may be necessary to 
ippress such combinations and to cause the 
.ws to be executed. \tt Statutea at Large, 424. 
f the act of 1807 it is provided that in case 
' insurrection or obstruction to the laws, either 
' the United States or of any indiyidnal State 

* Territory, where it is lawful for the President 
' the United States to call forth the militia 
r the purpose of suppressing such insurrec- 
»n or of causing the laws to be duly executed, 
shall be lawful for him to employ for such 
arpose such part of the land or nayal forces 
' the United States as shall be judged neces- 
.ry. 2d SiatuUt at Large, 448. 

Osn any one doubt that, by these acts, the 
resident is clothed with full powur to deter- 
ino whether armed insurrection exists in any 
»to or Territory of the Union, and, if so, to 
ake war upon it with all the force he may 
mm necessary or be able to command 7 By 
m simple exercise of this great power it neces- 
•rily results that he may, in the prosecution 
' the war for the suppression of such insur- 
lOtion, suspend, as far as may be necessary, 
» civil administration of justice by substi- 
.ting in its stead martial law, which is simply 
B common law of war. If, in such a mo- 
eni, the President may make no arrests with- 
li civil warrant, and may inflict no violence 
' penalties on persons (as is claimed here for 
le accused ), without first obtaining the ver- 
ei of juries and the judgment of civil courts, 
en is this legislation a mockery, and the 
institution, which not only authorised but en- 
tned its enactment, but a glittering general- 
f and a splendid bauble. Happily the Su- 
eme Court has settled all controversy on this 
lestion. In speaking of the Rhode Island in- 
rrection the Court say : 
^The Constitution of the United States, as 
r as it has provided for an emergency of 
ia kind, and authorised the general Govern- 
snt to interfere in the domestic concerns of a 
ate, has treated the subject as political in its 
ktors^ and placed the power in the hands of 
at department." ' ♦ * a a * 
fy the act of 1795 the power of deciding 
lether th% exigency has arisen upon which 
a Government of the United States is bound 
interfere is given to the President" 
The Court add: 

*« When the President has acted, and called 
t the militia, is a Circuit Court of the United 
»tes authorised to inquire whether his de- 
lion was right 7 If it could, then it would 
come the duty of the Courts provided it csme 
the conclusion that the President had decided 
oorrectly, to discharge those who were ar- 
Bttd or detained by the troops in the service 
the United SUtes," * * ♦ "If 
e judicial power extends so far, the guaran- 



tee contained in the Constitution of the United 
States is a guarantee of anarchy and not of 
order.' * * * "Yet, if this right 
does not reside in the courts when the conflict 
is raging, if the judicial power is, at that time, 
bound to follow the decision of the political, it 
must be equally bound when the contest is over. 
It can not, when peace is restored, punish, as 
offenses and crimes, the acts which it before 
recognised and was bound to recognise as law- 
fill." Lutker v«. Borden, 7 Howard, 42, 43. 

If this be law, what becomes of the volun- 
teer advice of the volunteer counsel, by him 
given without money and without price, to tliis 
Court, of their responsibility — their personal 
responsibility — for obeying the orders of the 
President of the United States, in trying per- 
sons accused of the murder of the Chief Mag- 
istrate and Commander-in-Chief of the army 
and navy of tho United States in time of rebel- 
lion, and in pursuance of a conspiracy entered 
into with the public enemy? I may be par- 
doned for asking the attention of the Court to 
a further citation from this important decision, 
in which the Court say the employment of mil« 
itary power, to put down an armed insurrec- 
tion, "is essential to the existence of every 
Government, and is as necessary to the States 
of this Union as to any other Government; and 
if the Government of the State deem the armed 
opposition so formidable as to require tho use 
of military force and the declaration of mae- 
TiAL LAW, we see no ground upon which this 
Court can question its authority." Ibid. This 
decision, in terms, declared that, under the act 
of 1796, the President had power to decide, 
and did decide, the question so as to exclude 
further inquiry whether the State Government, 
which thus employed force and proclaimed 
martial law, was the Government of the State, 
and, therefore, was permitted to act. If a State 
may do this, to put down armed insurrection, 
may not the Federal Government as well? 
The reason of the man who doubts it may justly 
be questioned. I but quote the language of 
that tribunal, in another case before cited, 
when I say the Constitution confers upon the 
President the whole executive power. 

We have seen that the proclamation of block- 
ade, made by the President, was affirmed by 
the Supreme Court as a lawful and valid act, 
although its direct effect was to dispose of the 
property of whoever violated it, whether citizen 
or stranger. It is difficult to perceive what 
oourse of reasoning can be adopted, in the 
light of that decision, which will justify any 
man in saying that the President had not the 
like power to proclaim martial law in time of 
insurrection against the United States, and to 
establish, according to the customs of war 
among civilised nations, militifry tribunals of 
justice for its enforcement, and for the punish- 
ment of all crimes committed in the intcresUii 
of the public enemy. 

These acts of the President have, however, 
all been legalised by the subsequent legisla- 
tion of Congress, althoi:^h the Supreme Court 
decided, in relation to the proclamation of 
blockade, that no such legislation wss neces- 
sary. 
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By the act of August 6, 1861, ch. 68, sec. 
8y it is enacted that : 

"All the acts, proclamations and orders of the 
PrcHident of the United States, after the 4th 
of March, 18G1, respecting the army and nary 
of the United States, and calling out, or relating 
to, the militia or volunteers from the States, are 
hereby approved in all respects, legalised and 
made valid to the same extent, and with the 
same effect, as if they had been issued and 
done under the previous express authority and 
direction of the Congress of the United States." 
12 Stat, at Larje^ 320. 

This act legalised, if any sucli«legalization 
was necessary, all that the President had done 
from the day of his inauguration to that hour, 
in the prosecution of the war for the Union. 
He had sufupcnded the privilege of the writ of 
habeas corpus^ and resisted its execution when 
issued by the Chief Justice of the United States; 
he had called out and accepted the services of a 
large body of volunteers for a period not pre- 
viously authorized by law ; he had declared a 
blockade of the Southern ports) he had de- 
clared the Southern States in insurrection ; he 
had ordered the armies to invade them and 
suppress it; thus exercising, in accordance 
with the laws of war, power over the life, the 
liberty and the property of the citizens. Con- 
gress ratified it, and affirmed it. 

In like manner, and by subsequent legisla- 
tion, did the Congress ratify and affirm the 
proclamation of martial law of September 26, 
1862. That proclamation, as the Court will 
have o^servcd, declares that^ during the exist- 
ing insurrection, all rebels and insurgents, 
their aiders and abettors within the United 
States, and all persons guilty of any disloyal 
practice affonling aid and comfort to the rebels 
against the authority of the United States, 
shall be subject to martial law, and liable to 
trial and puiiiflhment by courts-martial or milt- 
tart/ rommisnion ; and, second, that the writ of 
habeas corpus is suspended in resppot to all per- 
sons arrested, or who are now, or hereafter 
during the rebellion shall be, imprisoned in any 
fort, etc., by any military authority, or by the 
sentence of any court-martial or military com- 
mission. 

One would suppose that it needed no argu- 
ment to satisfy an intelligent and patriotic cit- 
izen of the United States that, by the ruling of 
the Supreme Court cited, so much of this procla- 
mation as declares that all rebels and insur- 
gents, their aiders and abettors, shall be sub- 
ject to martial law, and be liable to trial and 
punishment by court-martial or military com- 
mission, needed no ratification by Congress. 
Kvery step that the President took against the 
rebels and insurgents was taken in pursuance 
of the rules of war, and was an exercise of 
martini law. Who says that he should noi de- 
]>rive tlieni, hy the authority of this law, of life 
and liberty? Are the aiders and abettors of 

m 

these insurgents entitled to any higher consid- 
eration than the armed insurgents themselves? 
It is against these that the President proclaimed 
martial law, and against all others who were 
guilty of any disloyal practice affording aid 
and comfort to rebels against the authority of 



the United States. Against these lio suspended 
the privilege of the writ of habeas corpus; and 
these, and only such as these, were, by that 
proclamation, subjected to trial And punish- 
ment by court-martial or militriTy commission. 

That the proelamation covers the offense 
charged here, no man will, or dare, for a mo- 
ment deny. Was it not a disloyal practiee? 
Was it not aiding and abetting the insuT^oti 
and rebels to enter into a eonspirAcy with tbea 
to kill and murder, within yoar Capital and 
your intrenched camp, the Commander-in- 
Chief of our army, your Lieutenant-GeneraL 
and the Vice-President and the Secretary of 
State, with intent thereby to aid the rebellioB, 
and subvert the Constitution and laws of the 
United States? 13ut it is said that the Presi- 
dent oould not establish a court for their trial, 
and, therefore. Congress must ratiiy and affirn 
this proclamation. I have said before tfatt 
such an argument comes with ill grace froB 
the lips of him who declared, as solemnly, thst 
neither by the Congress nor by Uie Presideit 
could either the rebel himself or his aider or 
abettor be lawftilly and constitutionally sn^ 
jected to trial by any military tribunal, whether 
court-martial or military commission. But tk 
Congress did ratify, in the exercise of tki 
power vested in them, every part of this proeli- 
mation. I have said, upon the authority of tk 
fathers of the Constitution, and of its jodkiil 
interpreters, that Congress has power, by legii- 
lation, to aid the Executive in the suppressiw 
of rebellion, in executing the laws of tbe 
Union when resisted by armed InsurreeliM, 
and in repelling invasion. 

By the act of March 8, 1868, the Congress of 

the United States, by the first section thereof. 

declared that during the present rebellion tk 

I President of the United States, whenever is 

; his judgment ihe public safety may require it. 

lis authorized to suspend th& writof habeasesr- 

j/mjin any case throughout the United Sratffl 

I or any part thereof. By the fourth section of 

the same act. it is declared that any order of 

the President, or under his authority, made it 

any time during the existence of the present 

rebellion, shall be a defense in all courts to 

any action or prosecution, civil or criminal, 

pending or to be commenced, for any search. 

seizure, arrest, or imprisonment, made, door. 

I or committed, or acts omitted to be done, under 

' and by virtue of such order. By the fifth ttf- 

'tion it is provided, that, if any suit or prol^ 

'cution, civil or criminal, has been or shall be 

I commenced in any State court against any of* 

I cer, civil or military, or against any other per- 

I son, for any arrest or imprisonment made, or 

i others trespasses or wrongs done or cominii- 

; ted. or any act omitted to be done at any tin* 

! during the present rebellion, by virtue of or 

; under color of any authority derived fron or 

j exerciseti by or under the President of the 

! United States, if the defendant shall, upon 

• appearance in such court, file a petition stating 

■ the facts upon affidavit, etc., as aforesaid, for 
; the removal of the cause for trial to the Cirtoit 

■ Court of the United States, it shall betbeditt 

I of the State court, upon his giving security, t« | 
i proceed no further in the cause or prosecotiea- ' 
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Thus declaring that all orders of the President, 
Bade at any time during the existence of the 
present rebellion, and all acts done in pursu- 
ance thereof, shall be held Talid in the courts 
of jnatice. Without further inquiry, these 
proTiiions of this statute embrace Order 141, 
which is the proclamation of martial law, and 
necessarily legalise every act done under it, 
eitlier before the passage of the act of 1863 or 
since. Inasmuch as that proclamation ordered 
that all rebels, insurgents, their aiders and 
abettors, and persons guilty of any disloyal 
prmetioe affording aid and comfort to rebels 
against the authority of the United States, at 
any time during the existing insurrection, 
■hoold be subject to martial law, and liable to 
trial and punishment by military camrtMnon, 
the sections of the law just cited declaring law- 
ful all acts done in pursuance of such order, 
including, of course, the trial and punishment 
hj military commission of all such offenders, 
M directly legalised this order of the Presi- 
dent as it is possible for Congress to legalize 
er authorize any executiTe act whatcTcr. 
12 Stat atLtaye, 75&-6. 

But after assuming and declaring with great 
earnestness in his argument that no person 
Dovild be tried and convicted for such crimes, 
by any military tribunal, whether a court-mar- 
tial or a military commission, save those in 
the land or naval service in time of war, the 
gentleman makes the extraordinary statement 
that the creation of a military commission 
must be authorised by the legislative depart- 
ment, and demands, if there be any such leg- 
islation, "let the statute be produced." The 
itatnte has been produced. The power so to 
try, says the gentleman, must be authorized 
bj Congress, when the demand is made for 
inch authority. Does not the gentleman there- 
bj give up his argument, and admit, that if 
dbe Congress has so authorized the trial of all 
siders and abettors of rebels or insurgents for 
irhatever they do in aid of such rebels and in- 
inrgents during the insurrection, the statute 
ind proceedings under it are lawful and valid? 
[ have already shown that the Congress have 
lo legislated by expressly legalising Order No. 
L41, which directed the trial of all rebels, their 
siders and abettors, by military commission. 
IMd not Congress expressly legalise this order 
by declaring that the order shall be a defense 
In all courts to any action or prosecution, civil 
nr criminal, for acts done in pursuance of it? 
Ho amount of argument could make this point 
slearer than the language of the statute itself. 
Bat, says the gentleman, if there be a statute 
inthoriiing trials by military commission, 
'Let it be produced." 

By the act of March 8, 1868, it is provided 
B section thirty that in time of war, insur- 
■•etion, or rebellion, murder and assault with 
ntent to kill, etc., when committed by persons 
n the military service, shall be punishable by 
he sentence of a court-martial or miUtafy 
Mmmftton, and the punishment of such offenses 
iball never be less than those inflicted by the 
nws of the .State or District in which they 
nay have been committed. By the 88th sec- 
lou of the same act, it is provided that all 

24 



persons who, in time of war or rebellion 
against the United States, shall be found lurk- 
ing or acting as spies in or about the camps, 
etc., of the United States, or elsewhere, shall 
be triable by a miiiUny eommittumf and shall, 
upon conviction, suffer death. Here is a stat- 
ute which expressly declares that all persons, 
whether citizens or strangers, who in time of 
rebellion shall be found acting as spies, shall 
suffer death upon conviction by a military 
commission. Why did not the gentlen^an give 
us some argument upon this law? We have 
seen that it was the existing law of the United 
States under the Confederation. Then, and 
since, men not in the land or naval forceps of 
the United States have suffered death for this 
offense upon conviction by courts-martial. If 
it was competent for Congress to authorize 
their trial by courts-martial, it was equal- 
ly competent for Congress to authorize their 
trial by military commission, and accord- 
ingly they have done so. By the same authority 
the Congress may extend the jurisdiction of 
military commissions over all military offenses 
or crimes committed in time of rebellion or war 
in aid of the public enemy ; and it certainly 
stands with right reason, that if it were just 
to subject to death, by the sentence of a military 
commission, all persons who should be guilty 
merely of lurking as spies in the interests of the 
public enemy in time of rebellion, though they 
obtained no information, though they inflicted 
no personal injury, but were simply overtaken 
and detected in the endeavor to obtain intelli- 
gence for the enemy, those who enter into 
conspiracy with the enemy, not only to lurk as 
spies in your camp, but to lurk there as murder- 
ers and assassins, and who, in pursuance of 
that conspiracy, commit assassination and mur- 
der upon the Commander-in-Chief of your army 
within your camp and in aid of rebellion, 
should be subject in like manner to trial by mil- 
itary commission. Stat, at Large 12, 786-'7, ch. 8. 

Accordingly, the President having so declared, 
the Congress, as we have stated, have affirmed 
that his order was valid, and that all persons 
acting by authority, and consequently as a 
court pronouncing such sentence upon the of- 
fender as the usage of war requires, are justified 
by the law of the land. With all respect, permit 
me to say that the learned gentleman has mani- 
fested more acumen and ability in his elaborate 
argument by what he has omitted to say than 
by anything which he has said. By the act of 
July 2, 1864, cap. 215, it is provided that the 
commanding general in the field, or the com- 
mander of the department, as the case may be, 
shall have power to carry into execution all 
sentences against guerrilla marauders for rob- 
bery, arson, burglary, etc., and from violation 
of the laws and customs of war, as well as 
sentences against spies, mutineers, deserters, 
and murderers. 

From the legislation I have cited, it is appa- 
rent that military commissions are expressly 
recognized by the law-making power; that they 
are authorized to try capital offenses against 
citizens not in the service of the United States, 
and to pronounce the sentence of death upon 
them; and that the commander of a department, 
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or the commanding general in the field, may 
carry such sentence into execution. But, says 
the gentleman, grant all this to be so ; Congress 
has not declai^ in what manner the court 
shall be constituted. The answer to that ob- 
jection has already been anticipated in the 
citation from Benet, wherein it appeared to be 
the rule of the law martial that in the punish- 
ment of all military offenses not proTided for 
by the written law of the land, military com- 
missions are constituted for that purpose by the 
authority of the commanding officer or the 
Commander-in-Chief, as the case may be, who 
selects the officers of a court-martial ; that they 
are similarly constituted, and their proceedings 
conducted according to the same general rules. 
That is a part of the yery law martial which 
the President proclaimed, and which the Con- 
gress has legalixed. The Proclamation has de- 
clared that all such offenders shall be tried by 
military commissions. The Congress has legal- 
ixed the s^e by the act which I have cited ; 
and by every intendment it must be taken that, 
M martial law is by the Proclamation declared 
to be the rule by which they shall be tried, the 
Congress, in affirming the act of the President, 
simply declared that they should be tried accord- 
ing to the customs of martial law ; that the 
commission should be constituted by the Com- 
mander-in-Chief according to the rule of pro- 
cedure known as martial law; and that the 
penalties inflicted should be in accordance with 
the laws of war and the usages of nations. 
Legislation no more definite than this has been 
upon your statute-book since the beginning of 
the century, and has been held by the Supreme 
Court of the United States yalid for the punish- 
ment of offenders. 

By the 32d article of the act of 28d April, 
1800, it is provided that »*all crimes committed 
by persons belonging to the navy which are not 
specified in the foregoing articles shall be pun- 
ished according to the laws and customs in such 
cases at sea." Of this article the Supremo 
Court of the United States say, that when of- 
fenses and crimes are not given in terms or by 
definition, the want of it may be supplied by a 
comprehensive enactment such as the 32d arti- 
cle of the rules for the government of the navy ; 
which means that courts-martial have juris- 
diction of such crimes as are not specified, but 
which have been recognized to be crimes and 
offenses by the usages in the navies of all na- 
tions, and that they shall be punished according 
to the laws and customs of the sea. Dynet vt. 
Hoover^ 20 Jloxcard, 82. 

But it is a fact that must not be omitted in the 
reply which I make to the gentleman's argu- 
gument, that an effort was made by himself and 
others in the Senate of the United States, on the 
3d of March lust, to condemn the arrests, impris- 
onmen ts, etc., made by order of the President of 
the United States in pursuance of his proclama- 
tion, and to reverse, by the judgment of that 
body, the law which had been before passed 
affirming his action, which effort most signally 
failed. 

Thus we see that the body which by the Con- 
stitution, if the President had been guilty of 
the misdemeanors alleged against him in this 



argument of the gentleman, would, upon pre- 
sentation of such charge in legal form against 
the President, constitute the high court of im- 
peachment for his trial and condemnation, has 
decided the question in advance, and declared 
upon the occasion referred to, as they had 
before decided by solemn enactment, that tlui 
order of the President declaring martial law 
and the punishment of all rebels and insurgents, 
therr aiders and abettors, by military commis- 
sion, should be enforced during the insurrection, 
as the law of the land, and that the offenden 
should be tried, as directed, by military com- 
mission. It may be said that this subsequent 
legislation of Congress, ratifying and affirming 
what had been done by the President, can havt 
no validity. Of course it can not If neither the 
Congress nor the Executive can authorize the 
proclamation and enforcement of martial law, 
in the suppression of rebellion, Yor the punish- 
mentof all persons conhnitting military offensM 
in aid of that rebellion. Assuming, however, u 
the gentleman seemed to assume, bj asking for 
the legislation of Congress, that there is such 
power in Congress, the Supreme Court of the 
United States has solemnly affirmed that suck 
ratification is valid. 2 Black, 671. 

The gentleman's argument is full of citation! 
of English precedent. There is a late Engliak 
precedent bearing upon this point — the power 
of the legislature, by subsequent enactment, to 
legalize executive orders, arrests, and impris- 
onment of citizens — that I beg leave to commend 
to his consideration. I refer to the statute of 
11 and 12 Victoria, ch. 85, entitled " An act tt 
empower the lord lieutenant or other chief gov- 
ernor or governors of Ireland, to apprehend and 
detain until the first day of March, 1849, socb 
persons as he or they shall itupect of conspiring 
against her Majesty's person and government," 
passed July 25, 1848, which statute in terms 
declares that all and every person and persons 
who is, are, or shall be, within that period, 
within that part of the United Kingdom of 
England and Ireland called Ireland, at or 
on the day the act shall receive her Majesty's 
royal assent, or after, by warrant for high trea- 
son or treasonable practices, or ntspicion of high 
treason or treasonable practices, signed by the 
lord lieutenant, or other chief governor or got- 
ernors of Ireland for the time being, or his or 
their chief secretary, for such causes as afore- 
said, may be detained in safe custody, without 
bail or main prize, until the first day of March, 
1840; and that no judge or justice shall bail 
or try any such person or persons so commit- 
ted, without order from her Majesty's priry 
counsel, until the said first day of March, 1849, 
any law or statute to the contrary noiwitb- 
ing. The 2d section of this act provides that, 
in cases where any persons have been, br/crt 
the passing of the act, arrested, committed, or 
detained for such cause by warrant or warrants 
signed by the officers aforesaid, or cither of 
them, it may be lawful for the person or pe^ 
sons to whom such warrants have been or shall 
be directed, to detain such person or persons is 
his or their custody in any place whatever in Ire* 
land ; and that such person or persona to whoa 
such warrants have been or shall be directed 
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sliall be deemed and taken, to all intents and 
purposes, lawfully authorised to take into saf« 
custody and be the lawflil jailors and keepers of 
such persons so arrested, committed, or detained. 

Here the power of arrest is given by the act 
of Parliament to the governor or his secretary ; 
the process of the civil courts was wholly sus- 
pended; bail was denied and the parties im- 
prisoned, and this not by process of the courts, 
but by warrant of the chief governor or his 
secretary ; not for crimes charged to have been 
committed, but for being tutptcUd of treasonable 
practices. Magna charta it seems opposes no 
restraint, notwithstanding the parade that is 
made about it in this argument, upon the power 
of the Parliament of England to legalise arrests 
and imprisonments made before the passage of 
the act upon an executive order, and without 
colorable authority of statute law, and to au- 
thorise like arrests and imprisonments of so 
many of six million of people as such executive 
officers might nupeci of treasonable practices. 

But, says the gentleman, whatever may be 
tbe precedents, English or American ; whatever 
may be the provisions of the Constitution; 
whatever may be the legislation of Congress ; 
whatever may be the proclamations and orders 
of the President as Commander-in-Chief, it is 
a usurpation and a tyranny in time of rebel- 
lion and civil war, to subject any citizen 
to trial for any crime before military tri- 
bunals, save such citizens as are in the 
land or naval forces, and against this usur- 

gation, which he asks this Court to rebuke 
y solemn decision, he appeals to public opin- 
ion. I trust that I set as high value upon en- 
lightened public opinion as any man. I recog- 
nise it as the reserved power of the people 
which creates and dissolves armies, which cre- 
ates and dissolves legislative assemblies, which 
enacts and repeals fundamental laws, the bet- 
ter to provide for personal security by the due 
administration of justice. To that public opin- 
ion upon this very question of the usurpation 
of authority, of unlawful arrests, and unlawful 
imprisonments, and unlawful trials, condem- 
nations, and executions by the late President 
of the United States, an appeal has already 
been taken. On this very issue the President 
was tried before the tribunal of the people, that 
great nation of freemen who cover this conti- 
nent, looking out upon Europe Arom their east- 
ern and upon Asia from their western homes. 
That people came to the consideration of this 
iffsue^ not unmindftil of the fact that the first 
struggle for the establishment of our national- 
ity could not have been, and was not, success- 
ftdly prosecuted without the proclamation and 
enforcement of martial law, declaring, as we 
have seen, that any inhabitant who, during 
that war, should kill any loyal citiien, or enter 
into any eombination for that purpose, should, 
npon trial and conviction before a military 
tribunal, be sentenced as an assassin, traitor, 
or spy, and should suffer death, and that in 
this last struggle for the maintenance of Amer- 
ican nationality, the President but followed the 
•xample of the illustrious Father of his Conn- 
try. Upon that issue the people passed judg- 
ment on the 8th day of last November, and 



declared that the charge of usurpation was false. 
From this decision of the people there lies no 
appeal on this earth. Who can rightfully chal- 
lenge the authority of the American people to 
decide such questions for themselves? The 
voice of the people, thus solemnly proclaimed, 
by the omnipotence of the ballot, in favor of 
the righteous order of their murdered Presi- 
dent, issued by him for the common defense, 
for the preservation of the Constitution, and 
for the enforcement of the laws of the Union, 
ought to be accepted, and will be accepted, I 
trust, by all just men, as the voice of God. 

May it phuue the Court: I have said thus 
much touching the right of the people, under 
their Constitution, in time of civil war and 
rebellion, to proclaim through their Executive, 
with the sanction and approval of their Con 
gress, martial law, and enforce the same ac- 
cording to the usage of nations. 

I submit that it has been shown that, by the 
letter and spirit of the Constitution, as well as 
by its contemporaneous construction, followed 
and approved by every department of the Gov- 
ernment, this right is in the people; that it is 
inseparable from the condition of war, whether 
civil or foreign, and absolutely essential to its 
vig^orous and successful prosecution; that ac- 
cording to the highest authority upon Consti- 
tutional law, the proclamation and enforce- 
ment of martial law are "usual under all Gov- 
ernments in time of rebellion;'' that our own 
highest judicial tribunal has declared this, 
and solemnly ruled that the question of the 
necessity for its exercise rests exclusively with 
Congress and the President; and that Uie de- 
cision of the political departments of the Gov- 
ernment, that there is an armed rebellion and 
a necessity for the employment of military 
force and martial law in its suppression, con- 
cludes the judiciary. 

In submitting what I have said in support 
of the jurisdiction of this honorable Court, 
and of its Constitutional power to hear and de- 
termine this issue, I have uttered my own con- 
victions ; and for their utterance in defense of 
my country, and its right to employ all the 
means necessary for the common defense against 
armed rebellion and secret treasonable con- 
spiracy in aid of such rebellion, 1 shall neither 
ask pardon nor offer apology. I find no words 
with which more fitly to conclude all I have to 
say npon the question of the jurisdiction and 
Constitutional authority of this Court, than 
those employed by the illustrious Lord Brough- 
am to the House of Peers in support of the bill 
before referred to, which empowered the Lord 
Lieutenant of Ireland, and his depuUes, to ap- 
prehend and detain, for the period of seven 
months or more, all such persons within that 
island as they should nupeei of conspiracy 
against Her Majesty's person and Government. 
Said that illustrious man : " A friend of liberty 
I have lived, and such will I die; nor care I 
how soon the latter event may happen, if I can 
not be a friend of liberty without being a friend 
of traitors at the same time — a protector of 
criminals of the deepest dye — an accomplice 
of fotd rebellion and of its concomitant, civil 
war, with all its atrocities and all its fearful 
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consequences.'' Hansar^t Debate*^ M teriety 
vol, 100, p. 635. 

Mai/ it plecue the Court : It only remains 
for me to sum up the eyidence, and present mj 
yiews of the law arising upon the facts in the 
case on trial. The questions of fact inTolyed in 
the issue are: 

First, did the accused, or any twoof them, con- 
federate and conspire together, as charged ? and, 

Second, did the accused, or any of them, in 
pursuance of such conspiracy, and with the in- 
tent alleged, commit either or all of the seyeral 
iicts specified ? 

If the conspiracy be established, as laid, it 
results that whatever was said or done by either 
of the parties thereto, in the ^rtherance or ex- 
ecution of the common design, is the declaration 
or actof all the other parties to the conspiracy; 
and this, whether the other parties, at the time 
.^uch words were uttered or such acts done by 
X\iK,\T confederates, were present or absent — 
here, within the intrenched lines of your capi- 
tal, or crouching behind the intrenched lines 
of Richmond, or awaiting the results of their 
murderous plot against their country, its Con- 
stitution and laws, across the border, under the 
shelter of the British flag. 

The declared and accepted rule of law in 
cases of conspiracy is that — 

"In prosecutions for conspiracy it is an es- 
tablished rule that where several persons are 
proved to have combined together for the same 
illegal purpose, any act done by one of the 
party, in pursuance of the original concerted 
plan, and in reference to the common object, is, 
in the contemplation of law as well as in sound 
reason, the act of the whole party ; and, there- 
fore, the proof of the act will be evidence 
Against any of the others, who were engaged 
in the same general conspiracy, without regard 
to the question whether the prisoner is proved 
to have been concerned in the particular trans- 
action." Phillips on Evidence^ p. 210. 

The same rule obtains in cases of treason: 
"If several persons agree to levy war, some in 
one place and some in another, and one party 
do actually appear in arms, this is a levying 
of war by all, as well those who were not in 
arms as those who were, if it were done in pur- 
suance of the original concert, for those who 
made the attempt were emboldened by the con- 
fidence inspired by the general concert, and 
therefore these particular acts are in justice 
imputable to all the rest." 1 East., Pleas of 
the Crotmj p. 97 ; Roscoe^ 84. 

In Ex parte Bollman and Swartwout, 4 Crane k, 
12G, Marshall, Chief Justice, rules : •* IT war bo 
actually levied — that is, if a body of men be 
actually assembled, for the purpose of effect- 
ing, by force, a treasonable purpose, all those 
who perform any part, however minute^ or how- 
i-ver remote from the scene of action, and who are 
actually leagued in the general conspiracy, arc 
to be considered as traitors." 

In United States vs. Cole et al., 6 McLean^ 601, 
Mr. Justice McLean says: "A conspiracy is 
rarely, if ever, proved by positive testimony. 
When a crime of high magnitude is about to be 
perpetrated by a combination of individuals, 
they do not act openly, but covertly and se- 



cretly. The purpose formed is known only to 
those who enter into it. Unless one of the 
original conspirators betray his companions 
and give evidence against them, their guilt can 
be proved only by circumstantial eTidence. * 
* It is said by some writers on evidence that 
such circumstances are stronger than positive 
proof. A witness swearing positively, it is 
said, may misapprehend the facta or «wear 
falsely, but that circumstances can not lie. 

" The common design is the essence of the 
charge ; and this may be made to appear when 
the defendants steadUy pursue the same object, 
whether acting separately or together, by com- 
mon or different means, all leading to the same 
unlawful result. And where prima /ads evi- 
dence has been given of a combination, the 
acts or confessions of one are eridenoe against 
all. * * It is reasonable that where a body 
of men assume the attribute of indiriduality, 
whether for commercial business or for the 
commission of a crime, thai the assooiatioa 
should be bound by tke acts of one of its mem- 
bers, in carrying out the design." 

It is a rule of the law, not to be overlooked 
in this connexion, that the conspiracy or agree- 
ment of the parties, or some of them, to act in 
concert to accomplish the unlawful aetehai^ged, 
may be established either by direct evidence 
of a meeting or consultation for the illegal 
purpose charged, or more usually, fh>m th« 
very nature of the case, by ciroumttantial evi- 
dence. 2 Starkie, 282. 

Lord Mansfield ruled that it wsa not neoes- 
sary to prove the actual fact of a conspiracy, 
but that it might be collected from collateral 
circumstances. Parson's Que, 1 W. Biaeksiantf 
892. 

"If," says a great authority on the law of 
evidence, "on a charge of conspiracy, it ap- 
pear that two persons by their acts arc pursu- 
ing the same object, and often by the same 
means, or one performing part of the act, and 
the other completing it, for the attainment of 
the same object, the jury may draw the con- 
clusion there is a conspiracy. If a conspiracj 
be formed, and a person join in it afterward, 
he is equally guilty with the original conspir- 
ators." Koscoe, 415. 

"The rule of the admissibility of the actj 
and declarations of any one of the conspira- 
tors, said or done in furtherance of tlie com- 
mon design, applies in cases as well where 
only part of the conspirators are indicted, or 
upon trial, as where all are indicted and upon 
trial. Thus, upon an indictment for murder, 
if it appear that others, together with the pris- 
oner, conspired to commit the crime, the act of 
one, done in pursuance of that intention, will 
be evidence against the rest." 2d Starkie, 237. 

They are all alike guilty as principals. 
Commonwealth vs. Knupp, 9 Pickering^ 496 ; 10 
Pickering, 477 ; 6 Term Reports, 628 ; 11 EasL, 684. 

What is the evidence, direct and circumstan- 
tial, that the accused, or either of them, to- 
gether with John H. Surratt, John Wilkes 
Booth, Jefferson Davis, George N. Sanders, Bev- 
erley Tucker, Jacob Thompson, William C. 
Cleary, Clement C. Clay, George Harper and 
George Young, did combine, confederate, and 
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oonspire, in aid of the existing rebellion, as 
charged, to kill and murder, within the mili> 
tary department of Washington, and witiiin 
the fortified and intrenched lines thereof, 
Abraham Lincoln, late, and, at the time of the 
aaid combining, confederating and conspiring, 
President of the United States of America, and 
Commander-in-Chief of the army and navy 
thereof; Andrew Johnson, Vice-President of 
the United States; William H. Seward, Secre- 
tary of SUte of the United States ; and Ulys- 
ses S. Orant, Lieutenant-General of the armies 
thereof, 'and then in command, under the direc- 
tion of the President? 

The time, as laid' in the charge and specifi- 
cation, when this conspiracy was entered into, 
is immaterial, so that it appear by the evi- 
dence that the criminal combination and 
agreement were formed before the commis- 
sion of the acts alleged. That Je£ferson Davis, 
one of the conspirators named, was the ac- 
knowledged chief and leader of the existing 
rebellion against the Government of the United 
Statea, and that Jacob Thompson, George N. 
Sanders, Clement C. Clay, Beverley Tucker, 
and others named in the specification, were his 
duly accredited and authorixed agents, to act 
in the interests of said rebellion, are facts es- 
tablished by the testimony in this case beyond 
all question. That Davis, as the leader of said 
rebellion, gave to those agents, then in Can- 
ada, commissions in blank, bearing the official 
signature of his war minister, James A.Seddon, 
to be by them filled up and delivered to such 
agents as they might employ to act in the 
interests of the rebellion within the United 
States, and intended to be a cover and pro- 
tection for any crimes they might therein 
commit in the service of the rebellion, is also 
a fact established here, and which no man can 
gainsay. Who doubts that Kennedy, whose 
confession, made in view of immediate death, 
as proved here, was commissioned by t)iose ac- 
credited agents of Davis to burn the city of 
New York ? That he was to have attempted it 
on the night of the Presidential election, and 
that he did, in combination with his confed- 
erates, set fire to four hotels in the city of New 
York on the night of the 26th of November 
last? Who doubts that, in like manner, in the 
interests of the rebellion, and by the authority 
of Davis, these, his agents, also commissioned 
Bennett H. Young to commit arson, robbery 
and the murder of unarmed citiiens in SL Al- 
bans, Vermont? Who doubts, upon the testi- 
mony shown, that Davis, by his agents, delib- 
erately adopted the system of starvation for 
the murder of our captive soldiers in his 
bands, or that, as shown by the testimony, he 
sanctioned the burning of hospitals and steam- 
boats, the property of private persons, and 
paid therefor, from his stolen treasure, the 
sum of thirty-five thousand dollars in gold ? 
By the evidence of Qodfriey Joseph Hyams it^ 
is proved that Thompson — the agent of Jeffer- 
son Davis — paid him money for the service he 
rendered in the infamous and fiendish project 
9f importing pestilence into our camps and 
sities, to destroy the lives of citiiens and 
loldiers alike, and into the house of the Presi- 



dent for the purpose of destroying his life. It 
may be said, and doubtless will bo said, by the 
pensioned advocates of this rebellion, that 
Hyams, being infamous, is not to be believed, 
it is admitted that he is infamous, as it must 
be conceded that any man is infamous who 
either participates in such a crime or at- 
tempts in anywise to extenuate it. But it will 
be observed that Ilyams is supportc<l by the 
testimony of Mr. Sanford Conovcr, who heard 
Blackburn and the other rebel agents in 
Canada speak of this infernal project, and by 
the testimony of Mr. Wall, the well-known 
auctioneer of this city, whose character is un- 
queibtioned, that he received this importation 
of pestilence (of course without any knowledge 
of the purpose), and that Hyams consigned 
the goods to him in the name of J. W. Harris, 
a fact in itself an acknowledgment of guilt; 
and that he received, afterward, a letter from 
Harris, dated Toronto, Canada West, December 
1, 1864, wherein Harris stated that he had 
not been able to come to the States since his 
return to Canada, and asked for an account 
of the sale. He identifies the Godfrey Joseph 
Hyams, who testified in court as the J. W. 
Harris who imported the pestilence. The very 
transaction shows that Hyams' statement is 
truthful. He gives the names of the parties 
connected with this infamy (Clement C. Clay. 
Dr. Blackburn, Rev. Dr. Stuart Robinson, J. C. 
Holcombe, all refugees from the Confederacy 
in Canada), and states that he gave Thompson 
a receipt for the fifty dollars paid to him, and 
that he was by occupation a shoemaker; in 
none of which facts is there an attempt to dis- 
credit him. It is not probable that a man in 
his position in life would be able to buy five 
trunks of clothing, ship them all the way from 
Halifax to Washington, and then order them to 
be sold at auction, without regard to price, 
solely upon his own account. It is a matter 
of .notoriety that a part of his statement is 
verified by the results at Newborn, North Car- 
olina, to which point, he says, a portion of the 
infected goods were shipped, through a sutler, 
the result of which was that nearly two thou- 
sand citizens and soldiers died there, about 
that time, with the yellow fever. 

That the rebel chief, Jefferson Davis, sanc- 
tioned these crimes, committed and attempted 
through the instrumentality of his accredited 
agents in Canada — ^Thompson, Clay, Tucker, 
Sanders, Cleary, etc. — upon the persons and 
property of the people of the North, there is 
positive proof on your record. The letter 
brought from Richmond, and taken from the 
archives of his late pretended Government 
there, dated February 11, 1865, and addressed 
to him by a late rebel Senator from Texas, W. 
S. Oldham, contains the following significant 
words: **When Senator Johnson, of Missouri, 
and myself waited on you, a few days since, in 
relation to the project of annoying and har- 
rassihg the enemy, .by means of burning their 
shipping, towns, etc., there were several re- 
marks made by you upon the subject, which I 
was not fully prepared to answer, but which, 
upon subsequent conference with parties pro- 
posing the enterprise, I find can not apply 
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as objections to the scheme. First, the * com- 
bustible matcnals' consist of several prepara- 
tions, and not one alone, and can be used 
without exposing the party using them to the 
least danger of detection whateyer. * ♦ 
* Second, there is no necessity for sending 
persons in the military seryice into the enemy's 
country, but the work may be done by agents. 

* * • I have seen enough of the ef- 
fects that can be produced to satisfy me that 
in most cases, without any danger to the par- 
ties engaged, and, in others, but very slight, 
we can, first, burn every vessel that leaves a 
foreign port for the United States; second, 
we can burn every transport that leaves the 
harbor of New York, or other Northern port, 
with supplies for the armies of the enemy in 
the South; third, burn every transport and 
gunboat on the Mississippi river, as well as 
devastate the country of the enemy, and fill 
his people with terror and consternation. 

* * • For the purpose of satisfying 
your mind upon the subject, I respectfully, 
but earnestly, request that you will give an 
interview with General Harris, formerly a 
member of Congress from Missouri, who, I 
think, is able, from conclusive proofs, to con- 
vince you that what I have suggested is per- 
fectly feasible and practicable." 

No one can doubt, from the tenor of this 
letter, that the rebel Davis only wanted to be 
satisfied that this system of arson and mur- 
der could be carried on by his agents in the 
North successfully and without detection. 
With him it was not a crime to do these acts, 
but only a crime to be detected in them. 
But Davis, by his indorsement on this letter, 
dated the 20th of February, 1865, bears wit- 
ness to his own complicity and his own in- 
famy in this proposed work of destruction 
and crime for the future, as well as to liis 
complicity in what had before been attempted 
without complete success. Kennedy, with h\^ 
confederates, had failed to burn the city of 
New York. "The combustibles" which Ken- 
nedy had employed were, it seems, defective. 
This was "a difficulty to be overcome." Neither 
had he been able to consummate the dreadful 
work without subjecting himself to detection. 
This was another ^^ difficulty to be overcome.'" 
Davis, on the 20th of February, 18G5, indorsed 
upon this letter these words: "Secretary of 
State, at his convenience, see General Harris, 
and learn what plan he has for overcoming 
the difficulties hereto/ore experienced. J. J9." 

This indorsement is unquestionably proved 
to be the handwriting of Jefferson Davis, and 
it bears witness on its face that the monstrous 
proposition met his approval, and that he de- 
sired his rebel Secretary of State, Benjamin, 
to pce General Harris and learn how to over- 
come the diffiatlty hereto/ore experienced, to wit : 
the inefficiency of "the combustible materials' 
that had been employed, and the liability of 
its agents to detection. After this, who will 
doubt that he had endeavored, by the hand of 
iuceudiaricB, to destroy by fire the property 
and lives of the people of the North, and there- 
by "till them witli terror and consternation;" 
that he knew his agents had been unsuccess- 



tvl; that he knew his agents had been detected 
in their villainy and punished for their crime; 
that he desired, through a more perfect '< chem- 
ical preparation," by the science and skill of 
Professor McCulloch, to accomplish tncoessftilly 
what had before been unsucoessfiilly attempted? 
The intercepted letter of hit agent, Clement 
C. Clay, dated St. Catharine's, Canada West, 
November 1, 1864, is an acknowledgment and 
confession of what they had attempted, and a 
suggestion made through J. P. Benjamin, rebel 
Secretary of State, of what remained to be 
done, in order to make the "chemical prepara- 
tions'* efficient. Speaking of this Bennett H. 
Young, he says : "You have doubtless learned 
through the press of the United States, of the 
raid on St. Alban's by about twenty-fiTe Con- 
federate soldiers, led by Lieutenant Bennett 
H. Young; of their attempt and failure to burn 
the town ; of their robbery of three banks there 
of the aggregate amount of about two hundred 
thousand dollars; of their arrest in Canada, 
by United States forces; of their conumtment 
and the pending preliminary trial." He makes 
application, in aid of Young and his associates, 
for additional documents, showing that thej 
acted upon the authority of the Confederate 
States Government, taking care to say, how- 
ever, that he held such authority at the time, 
but that it ought to be more explicit, so fkr ai 
regards the particular acts complained of. He 
states that he met Young at Halifax in May, 
1864, who developed his plans for retaliation 
on the enemy ; that he, Clay, recommended him 
to the rebel Secretary of war; that after this, 
" Young was sent back by the Secretary of War 
with a commission as Second Lieutenant to exe- 
cute his plans and purposes, but to report to 
Hon. and myself." Young afterward 



(i 



proposed passing through New Engbind, burn- 
ing some towns and robbing them of whatever 
he could convert t^ the use of the Confederate 
Government. This I approved as justtitiable 
retaliation. He attempted to burn the town of 
St, Alban'e, Vermont, and would have succeed- 
ed but for the failure of the chemical preparation 
with which he was armed. He then robbed the 
banks of funds amounting to over two hundi-cd 
thousand dollars. That he was not prompted 
by selfish or mercenary motives, I am as well 
satisfied as I am that he is an honest man. He 
assured me before going that his cfifort would be 
to destroy towns and farm-houses, but not to 
plunder or rob; but he said if, after firing a 
town, he saw he could take funds from a bauk 
or any house, and thereby might inflict injury 
upon the enemy and benefit his own Govern- 
ment, he would do so. He added most emphat- 
ically, that whatever he took should be turned 
over to the Government or its representatives w 
foreign lands. My instructions to him were, to 
destroy whatever was valuable; not to stop to 
rob, but if, after firing a town, he could seize and 
carry off money or treasury or bank notes, be 
might do so upon condition that they were deliT- 
ered to the proper authorities of the Confederate 
States" — that is, to Clay himself. 

When he wrote this letter, it seems that tbis 
accredited agent of Jefferson Davia was as 
strongly impressed with the usurpation and det- 
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^km of Mr. Lincoln's administration as some 
ike advocates of his aiders and abettors seem 
i>e at tliis day ; and lie indulges in the fol- 
iring statement: "All that a large portion 
ike ^^orthern people, especially in the North- 
:8t; want to resist the oppreationt of the dea- 
Uam at Washiiigton, is a leader. They are 
)e for resistance, and it may come »oon qfter the 
eeidential election. At all eyents, it must 
ne, if our armies are not overcome, or de- 
oyed, or dispersed. No people of the Anglo- 
zon blood can long endure the unirpationa 
i tyranniee of Lincoln.^' Clay does not sign 

9 dispatch, but indorses the bearer of it as 
person who can identify him and giro his 
.me. The bearer of that letter was the wit- 
is, Richard Montgomery, who saw Clay write 
portion of the letter, and received it from his 
nds, and subsequently delivered it to the 
laislant Secretary of War of the United 
stes, Mr. Dana. That the letter is in Clay's 
ndwriting, is clearly proved by those famil- 
r with it. Mr. Montgomery testifies that he 
LS instructed by Clay to deliver this letter to 
njamin, the Rebel Secretary of State, if he 
odd get through to Richmond, and to tell him 
lat names to put in the blanks. 

This letter leaves no doubt, if any before 
isted in the mind of any one who had read 
) letter of Oldham, and Davis' indorsement 
sreon, that *'the chemical preparations" and 
iombustible materials" had been tried and 
d failed, and it had become a matter of great 
>ment and concern that they should be so 
spared as, in the words of Davis, *^to over- 
me the difficulties heretofore experienced ;" 
at is to say, complete the work of destruc- 
ID, and secure the perpetrators against per- 
lal injury or detection in the performance 
it. 

U only remains to be seen whether Davis, 
B procurer of arson and of the indiscrimi- 
te murder of the innocent and unoffending, 
eessarily resultant therefrom, was capable 

10 of endeavoring to procure, and in fact 
1 procure, the murder, by direct assassina- 
»n, of the President of the United States 
d others charged with the duty of main- 
ning the Government of the United States, 
d of suppressing the rebellion in which this 
sh-traitor and conspirator was engaged. 
The official papers of Davis, captured under 
e guns of our victorious army in his rebel 
pital, identified beyond question or shadow 
doubt, and placed upon your record, together 
th the declarations and acts of his co-con- 
irators and agents, proclaim to all the world 
it he was capable of attempting to accom- 
ah his treasonable procuration of the mur- 
r of the late President, and other chief of- 
srs of the United States, by the hands of 
*ed assassins. 

[n the fall of 1864, Lieutenant W. Alston 
dresses to *'HiB Excellency" a letter, now 
tore the Court, which contains the following 
irds : 
* I now offer you my services, and if you 

11 favor me th my dengns^ I will proceed, as 
m as my health will permit, to -rid my coun- 
r of some of her deadliest enemies, by strik- 



ing at the T«ry kmrt^ Uoodof those who teek 
to enchain her in slavery. I oonsider nothing 
diehonorMe having such a tendency. All I ask 
of you is, to favor me by granting me the 
necessary papers, etc., to travel on. ^ ^ ^ 
lamperfeeUyfamHiiar with the North^ and feel con- 
fident that I can execute anything I undertake. 
I was in the raid last June in Kentncky, under 
General John H. Morgan ; ^ * * was taken 
prisoner; * * * escaped from them by 
dressing myself in the garb of a citixeu. 

* * * I went through to the Canadas, fh>m 
whence, by the assistance of OolonelJ. P. Moleombj 
I succeeded in working my way around and 
through the blockade. * * * I should like 
to have a pertonal interview with you in order 
to perfect the arrangements before starting." 

Is there any room to doubt that this was a 
proposition to auaeeinatef by the hand of this 
man and his associates, such persons in the 
North as he deemed the ** deadliest enemies " 
of the rebellion? The weakness of the man 
who for a moment can doubt that such was the 
proposition of the writer of this letter, is cer- 
tainly an object of commiseration. What had 
Jefferson Davis to say to this proposed assas- 
sination of the " deadliest enemies " in the North 
of his gpreat treason 7 Did the atrocious sug- 
gestion kindle in him indignation against the 
villain who offered, with his own hand, to 
strike the blow? Not at all. On the contrary, 
he ordered his private secretary, on the 29th of 
November, 1864, to indorse upon the letter 
these words : ** Lieutenant W. Alston ; accom- 
panied raid into Kentucky, and was captured, 
but esoaped into (hnadoj ftrom whence he found 
his way back. Now offers his services to rid 
the country of some of its deadliett enemies; 
asks for papers, etc. Respectfully referred, by 
direction of the President, to the honorable 
Secretary of War." It is also indorsed for at- 
tention, ** By order. (Signed) J. A. Campbell, 
Assistant Secretary of War." 

Note the fact in this connection, that Jeffer- 
son Davis himself, as well as his subordinates, 
had, before the date of this indorsement, con- 
cluded that Abraham Lincoln was '* the dead- 
liest enemy " of the rebellion. Yon hear it in 
the rebel camp in Virginia in 1868, declared 
by Booth, then and there present, and assented 
to by rebel officers, that "Abraham Lincoln 
must be killed." You hear it in that slaughter- 
pen in Georgia, Andersonville, proclaimed 
among rebel officers, who, by the flow torture 
of starvation, inflicted cruel and untimely 
death on ten thousand of your defenders, cap- 
tives in their hands — whispering, like demons, 
their horrid purpose, "Abraham Lincoln must 
be killed." And in Canada, the accredited 
agents of Jefferson Davis, as early as October, 
1864, and afterward, declared that " Abraham 
Lincoln must be killed " if his re-election could 
not be prevented. These agents in Canada, on 
the 18th of October, 1864, delivered, in cipher, 
to be transmitted to Richmond by,Ri chard Mont- 
gomery, the witness, who^ reputation is un- 
challenged, the following communication : 

« October 18, 1864. 

"We again urge the immense necessity of 
our gaining immediate advantages. Strain 
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•▼erj nerye for Tietorj. We bow look upon 
the re-election of Lincoln in Noyeraber as al- 
most certain, and we need to whip his hirelings 
to prey en t it. Besides, with Lmeoln re-elected, 
and his armies yictorious, we need not hope 
eyen for recognition, much less the help men- 
tioned in our last. Holcomb will oxplain this. 
Those figures of the Yankee armies are correct 
to a unit. Our JrietuU thall be mmidiaUly ut 
to work at you direct,^* 

To which an official reply, in cipher, was de- 
liyered to Montgomery by an agent of the state 
department in Richmond, dated October 19, 
1864, as follows : 

" Your letter of the 18th instant is at hand. 
There is yet time enough to colonise many votert 
before Noyember. A blow will shortly be 
stricken here. It is not quite time. General 
Longstreet is to attack Sheridan without delay, 
and then moye north as far as practicable 
toward unprotected points. This will be made 
instead of moyement before mentioned. He 
will endcayor to assist the Repubtican% in co/- 
Ueiing their ballot*. Be watchful and assist him." 

On the yery day of the date of this Richmond 
dispatch Sheridan was attacked, with what 
success history will declare. The Court will 
not fail to notice that the re-election of Mr, Lin- 
coln is to be preyented if possible, by any and 
eyery moans. Nor will they fail to notice that 
Holcomb is to '* explain this " — the same person 
who, in Canada, was the friend and adyisor of 
AUicn^ who proposed to Dayis the assassination 
of the "deadliest enemies" of the rebellion. 

In the dispatch of the 18th of October, which 
was borne by Montgomery, and transmitted to 
Richmond in October last, you will find these 
words : " Our friends shall be immediately set 
to work as you direct." Mr. Lincoln is the sub- 
ject of that diBpat<;h. Dayis is therein notified 
that hiu agoiits in Canada look upon the re- 
election of Mr. Lincoln in November as almost 
certain. In this connection he is assured by 
those agents, that the friendi of their cause are 
to be set to work as Dayis had directed. The 
conversations, which are proved by witnesses 
whose character stands unimpeached, disclose 
what "work" the "friends" were to do under 
the direction of Davis himself. Who were these 
"friends," and what was " the work " which 
his agents, Thompson, Clay, Tucker and San- 
ders had been directed to set them at? Let 
Thompson answer for himself. In a conversa- 
tion with Richard Montgomery in the summer 
of 1864, Thompson said that he had his friends, 
confederates, all over the Northern States, who 
were ready and willing to go any lengths for 
the good of the cause of the South, and he 
could at any time have the tyrant Lincoln, or any 
other of his advisers that he chose, put out of his 
way; that they would not consider it dL crime 
when done for the cause of the Confederacy." 
This conversation was repeated by the witness 
in the summer of 1864 to Clement C. Clay, who 
immediately stated: "That is so; we are all 
devoted to our cause and ready to go any 
length — to do anything under the sun." 

At and about the time that these declarations 
of Clay and Thompson were made, Alston, who 
made the proposition, as we have seen, to Davis, 



to be famished with papers to go Korih and rid 
the Confederacy of some of its ^deadliest ene- 
mies," was in Canada. He was doubtless one 
of the "fn>nds" referred to. As appears by 
the testimony of Montgomery, Payne, the pris- 
oner at your bar, was about that time in Canada, 
and was seen standing by Thompson's door, 
engaged in a conversation with CLay, bet ween 
whom and the witness some words were inter- 
changed, when Clay stated he (Payne) was ons 
of their Jricnde — " we trust him." It is proyed 
beyond a shadow of doubt that in October last 
John Wilkes Booth, the assassin of the Presi- 
dent, was also, in Canada, and open intimate 
terms with Thompson, Clay, Sanders, and other 
rebel agents. Who can doubt, in the light of 
the events which haye transpirad, that he was 
one of the "friends" to be "set to work,*' as 
Davis had already directed — not, perhaps, as 
yet to assassinate the President, but to do that 
other work which is suggested in the letter of 
Oldham, indorsed by Davis in his own hand, 
and spread upon your record — the work of the 
secret incendiary, which was to " fill the people 
of the North with terror and consternation." 
The other " work " spoken of by Thompson — pat- 
tin g the tyrant Lincoln and any c(f his advisergotA 
of the way^ was woVk doubtless to be commenced 
only after the re-election of Mr. Lincoln, which 
they had already declared in their dispatch to 
their employer, Davis, was with them a foregone 
conclusion. At all events, it was not until after 
the Presidential election in Noyember that Als- 
ton proposed to Dayis to go North on the work 
of assassination ; nor was it until after that 
election that Booth was found in possession of 
the letter which is in evidence, and which dis- 
closes the purpose to assassinate the President. 
Being assured, however, when Booth was with 
Ihcm in Canada, as they had already declnred 
in their dispatch, that the re-election of Mr. 
Lincoln was certain, in which event there would 
be no hope for the Confederocy, they doubtless 
entered into the arrangement with Booth as one 
of their " friends," that as soon as that fact was 
determined he should go "to work," and as soon 
as might bo " rid the Confederacy of the tyrant 
Lincoln and of his advisers." 

That these persons named upon your record, 
Thompson, Sanders, Clay, Cleary and Tucker, 
were the agents of Jefferson Davis, is Hnother 
fact established in this cnse beyond a doubt. 
They made affidavit of it themselves, of record 
here, upon the examination of their "friends," 
charged with the raRl upon St, Albans, before 
Judge Smith, in Canada. It is in evidence, 
also, by the letter of Clay, before referred to. 

The testimony, to which I have thus briefly 
referred, shows, by the letter of his agents, uf 
the 13th of October, that Davis had before di- 
rected those agents to set his friends to nrork. 
By the letter of Clay it seems that his direc- 
tion had been obeyed, and his friends had been 
set to work, in the burning and robbery and 
murder at St. Albans, in the attempt to bum 
the city of N^w York, and in the attempt to in- 
troduce pestilence into this capital and into 
the house of the President. It having ap- 
peared, by the letter of Alston, and the in- 
dorsement thereon, that Davis had in Novem- 
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ber entertained the proposition of sending 
agents, that is to say, "friends," to the North, 
to not only "spread terror and consternation 
among the people" by means of his " chemical 
preparAtions," but also, in the words of that 
letter, " to strike," by the hands of assassins, 
'' at the heart's blood" of the deadliest enemies 
in the North to the confederacy of traitors; it 
has also appeared by the testimony of many 
respectable witnesses, among others the attor- 
neys who represented the people of the United 
States and the State of Vermont, in the prelim- 
inary trial of the raiders in Canada, that Clay, 
Thompson, Tucker, Sanders and Cleary de- 
clared themselves the agents'of the Confeder- 
acy. It also clearly appears by the corres- 
pondence referred to, and the letter of Clay, 
that they were holding, and at any time able 
to eommand, blank commissions from Jefferson 
Davis to authorize tkeir friendi to do whatever 
work they appointed them to do, in the inter- 
ests of the rebellion, by the destruction of life 
and property in the North. 

If a prima facie case justifies, as we have 
seen by the law of evidence it does, the intro- 
duction of all declarations and acts of any of 
the parties to a conspiracy, uttered or done in 
the prosecution of the common design, as evi- 
dence against all the rest, it results, that what- 
ever was said or done in furtherance of the 
common design, after this month of October, 
18M, by either of these agents in Canada, is 
evidence not only against themselves, but 
against Davis as well, of his complicity with 
them in the conspiracy. 

Mr. Montgomery testifies that he met Jacob 
Thompson in January, at Montreal, when he 
said that " a proposition had been made to him 
to rid the world of the tyrant Lincoln, Stanton, 
Orant, and some others; that he knew the men 
who had made the proposition were bold, dar- 
ing men, able to execute what they undertook ; 
that he himself was in favor of the proposition, 
but had determined to defer his answer until 
he had consulted his government at Richmond ; 
that he was then only awaiting their approval." 
This was about the middle of January, and 
consequently more than a month after Alston 
had made his proposition direct to Davis, in 
writing, to go North and rid their Confederacy 
of some of its "deadliest enemies." It was at 
the time of this conversation that Payne, the 
prisoner, was seen by the witness standing at 
Thompson's door in conversation with Clay. 
This witness also shows the intimacy between 
Thompson, Clay, Cleary, Tucker, and Sanders. 

A few days after the assassination of the 
President, Beverley Tucker said to this witness 
"that President Lincoln deserved his death 
long ago; that it was a pity he didn't have it 
long ago, and it was too bad that the boys had 
not been allowed to act when they wanted to." 

This remark undoubtedly had reference to 
the propositions made in the fall to Thompson, 
and also to Davis, to rid the South of its dead- 
liest enemies by their assassination. Cleary, 
who was accredited by Thompson as his confi- 
dential agent, also stated to this witness that 
Booth was one of the party to whom Thompson 
had referred in the conversaUon in January, in 



which he said he knew the men who were ready 
to rid the world of the tyrant Lincoln, and of 
Stanton and Grant. Cleary also said, speak- 
ing of the assassination, "that it was a pity 
that the whole work had not been done,' and 
added, "they had better look out — we are not 
done yet;" manifestly referring to the »tate- 
ment made by his employer, Thompson, before 
in the summer, that not only the tyrant Liu- 
coin, but Stanton and Grant, and others of his 
advisers, should be put out of the way. Cleary 
also stated to this witness that Booth had vis- 
ited Thompson twice in the winter, the last 
time in December, and had also been there in 
the summer. 

Sanford Conover testified that he had been 
for some time a clerk in the war department at 
Richmond; that in Canada ho knew Thompson, 
Sanders, Cleary, Tucker, Clay, and other rebel 
agents; that he knew John H. Surratt and 
John Wilkes Booth: that he saw Booth there 
upon one occasion, and John H. Surratt upon 
several successive days; that he saw Surratt 
(whom he describes) in April last, in Thomp- 
son's room, and also in company with Sanders; 
that about the t>th or 7th of April Surratt de- 
livered to Jacob Thompson a dispatch brought 
by him from Benjamin, at Richmond, enclos- 
ing one in cipher from Davis. Thompson had 
before this proposed to Conover to engage in a 
plot to assassinate President Lincoln and his 
cabinet, and on this occasion he laid his hand 
upon these despatches and said, " This makes 
the thing all right," referring to the assent of 
the rebel autho rities, and stated that the rebel 
authorities had consented to the plot to assas- 
sinate Lincoln, Johnson, the Secretary of War, 
Secretary of State, Judge Chase, and Gen era 1 
Grant. Thompson remarked further that the 
assassination of these parties would leave the 
Government of the United States entirely with- 
out a head; that there was no provision in the 
Constitution of the United States by which they 
could elect another President, if these men 
were put out of the way. 

In speaking of this assassination of the Pres- 
ident and others, Thompson said that it was 
only removing them from office, that the kill- 
ing of a tyrant was no murder. It seems that 
he had learned precisely the same lesson that 
Alston had learned in November, when he com- 
municated with Davis, and said, speaking of 
the President's assassination, "he did not 
think anything dishonorable that would serve 
their cause." Thompson stated at the same 
time that he had conferred a commission on 
Booth, and that everybody engaged in the en- 
terprise would be commissioned, and if it suc- 
ceeded, or failed, and they escaped into Cana- 
da, they could not be reclaimed under the ex- 
tradition treaty. The fact that Thompson uud 
other rebel agents held blank commissions, as 
I have said, has been proved, and a copy of one 
of them is of record here. 

This witness also testifies to a conversation 
with William C. Cleary, shortly after the sur- 
render of Lee's army, and on the day before the 
President's assassination, at the St. Lawrence 
Hotel, Montreal, when, speaking of the rejoic- 
ing in the States over the capture of Riohmondi 
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Clesrj said, ''they would pat the laugh on the 
other side of their mouth m a day or two," 
These parties knew that Conover was in the 
secret of the assassination, and talked with 
him about it as freely as they would speak of 
the weather. Before the assassination he had 
a conyersation, also, with Sanders, who asked 
him if he knew Booth well, and expressed some 
apprehension that Booth would '*make a failure 
of it; that he was desperate and reckless, and 
he was afraid the whole thing would proTe a 
failure." 

Dr. James B. Merritt testifies that Qeorge 
Young, one of the parties named in the recoi^ 
declared in his presence, in Canada, last fall, 
fhat Lincoln should neyer be inaugurated; that 
they Lad friends in Washington, who, I sup- 
pose, were some of the same friends referred 
to in the dispatch of October 18, and whom' 
Baris had directed them *'to set to work." 
George N. Sanders also said to him '' that Lin- 
coln would keep himself mighty close if he did 
scrre another term;" while Steele and other 
confederates declared that the tyrant never 
should Bcrre another term. He heard the as- 
sassination discussed at a meeting of these 
rebel agents in Montreal in February last. 
''Sanders said they had plenty of money to ac- 
<iomplish the assassination, and named over a 
number of persons who were ready and willing 
to engage in undertaking to remoTe the Presi- 
dent, Vice-President, the Cabinet, and some of 
the leading generals. At this meeting he read 
a letter, which he had receiyed f^om Dayis, 
which justified him in making any arrange- 
ments that he could to accomplish the object." 
This letter the witness htfard read, and it, in 
substance, declared that if the people in Can- 
ada, and tlio Southerners in the States, were 
willinpr to eubniit to bo j^ovcrned by such a ty- 
rant nH Jiineoln, ho didn't wish to rccopjnize 
tlnni a.s IVicndH. The letter was read openly ; 
it was also liauded to Colonel Steele, George 
Youiif:, Hill and Scott to be read. This was 
about the mitldle of February last. At this 
meeting Sanders named over the persons who 
were willing to accomplish the assassination, 
and among the persons thus named was Booth, 
whom tiie witness hod seen in Canada in Oc- 
tober; alno, George Harper, one of the conspira- 
tors named on the record, Caldwell, Randall, 
Harrison and Surratt. 

The witness understood, from the reading of 
the letter, that if the I^residsnt, Vice-President 
and Cabinet could be disposed of, it would sat- 
isfy the people of the North that the Southern- 
ers had/nV;j^/.^ in the North; that a peace could 
be obtained on better terms; that the rebels had 
endeavored to bring about a war between the 
United States and England, and that Mr. 
Seward, through his energy and sagacity, had 
thwarted all their efforts; that was given as a 
reason for removing him. On the 6th or 6th of 
la«i April this witness met George Harper, 
Caldwell, Randall, and others, who are spoken 
of in this meeting, at Montreal, as engaged to 
assassinate the President and Cabinet, when 
Harper said they were going to the States to 
make a row. such as had never been heard of, 
and added, that "if I (the witness) did notj 



hear of the death of Old Abe, of th« Vles- 
President and of General Dix in less than tsn 
days, I might put him down as a fooL Thai 
was on the 6th of April. He mentioned that 
Booth was in Washington at that time. Ht 
said they had plenty of fkiends in Washington, 
and that some fifteen or twenty were going." 

This witness ascertained, on the 8th of April, 
that Harper and others had left for the Slates. 
The proof is, that these parties could eome 
through to Washington, from Montreal or To- 
ronto, in thirty-six hours. They did come, and 
within the ten days named by Harper, the Prcs- 
iden t was murdered t Some attempts baye been 
made to discredit this witness (Dr. Merritt), 
not by the examination of witnesses in court, 
not by any apparent want of truth in the testi- 
mony, but by the ex parte statements of these 
rebel agents in Canada, and their hired advo- 
cates in the United States. There is a state- 
ment upon the record, verified by an official 
communication from the War Department) 
which shows the truthftilness of this witness, 
and that is, that, before the assassination, 
learning that Harper and his associates had 
started for the States, informed, as he was, of 
their purpose to assassinate the President, Cab- 
inet and leading generals, Merritt deemed it 
his duty to call, and did call, on the 10th of 
April, upon a Justice of the Peace, in Canads^ 
named Davidson, and gave him the informa- 
tion, that he might take steps to stop these 
proceedings. The correspondence on this sub- 
ject with Davidson has been brought into 
Court. Dr. Merritt testifies, farther, that after 
this meeting in Montreal he had a conversa- 
tion with Clement C. Clay, in Toronto, about 
the letter from Jefferson Davis, which ii^ndert 
had exhibited, in which conversation Clay ga re 
the witness to understand that he knuw the 
nature of the letter perfectly, and reniarkcTl 
tiiat he thought "the end would justity the 
means." The witness also testilies to the pres- 
ence of Booth with Sanders in Montreal, l**t 
fall, and of Surratt in Toronto iu Februarr 
last. 

The Court must be satisfied, by the manner 
of this and other witnesses to the transactions 
in Canada, as well as by the fact that they are 
wholly uncontradicted in any material matter 
that they state, that they speak the truth, and 
that the several parties named on your record 
(Davis, Thompson, Cleary, Tucker, Clay, Young. 
Ilarp<'r, Booth and Jehu 11. Surratt », did coitt- 
bine an<l conspire together, in Canada, to kill 
and murder Abraham Lincoln, Andrew John- 
son, William H. Seward and Ulysses S. (ir»ni. 
That this agreement was substantially entered 
into by Booth and the agents of Davis in Can- 
ada as early as October there can not be any 
doubt. The language of Thompson at that 
time, and before, was that he was in favor of 
the assassination. His further language va?, 
that he knew the men who wore readv to doit; 
and Booth, it is shown, was there at that time, 
and, as Thompson's secretary says, was one cf 
the men referred to by Thompson. 

The fact that others, beside the parties named 
on the record, were, by the terms of the cob- 
spiracy, to be assassinated, in nowise affecti 
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Ik* earn now on trial. If it ii tru« tfakt tbaM 
p>TtJM did eanipira to marder othar pirtiea, m 
wall »■ thoM nuavd upon thn rocord, lb* »ub~ 
•tanee of ths charge ii prored. 

It U alio tmn that, if, in purtuaooe of th«l. 
ocnapirM;, Booth ooDfederaled Kith BurratI 
kud Um kcouBCd, killod and nmrdared AbrahaD^ 
Linooln, tiM eliarga and speoiGcation is proTcd 
liMrallj, aa >t*Ud on four reoonl, tltbough 
their coaBpiraoj embraced other penoas. In 
law lbs case itandB, though it maj appear thai 
the eanspirae; wai to kill and murder th« 
p*niea named in tlie record and othare nol 
named in the record. If the proof ii that the 
•eenaed, with Booth, Surratt, DaTis, elc, oou-^ 
■pired U) kill and murder one or mere of the 
pereooi named the eiurge of conapiraoy it 

The declaration of Sandera, ai proTed, thai 
tlWT« waa plenty of money to earry out thi* as- 
■aaainaiica, i* lery Btrcngly oorroborated by 
the leetimony of Mr. Campbell, oasliier of the- 
totario Bank, who >tat*H that Thompeon, during i 
the onrrent year preceding tlie a Maeei nation, 
bad upon depoeit, >n tlie Montreal Branch of 
the Ontario Itank, lii hundred and forty niu<; 
Ibousand dollare, beelds large anm* to hii credit 
In other banks in the prcrince. 

There ia a ftirlher oorroboratioa of the teatj- 
■lony of ConoTer as to Ihe meeting of Thompson 
•ad Surratt in Montreal, and l^e deliTerf of ' 
the diapatchee from Bichmond, on the S)h or 
Tth of April, firat, in Ihe faol, whioh is shown by 
the testimony of Chester, that in tlie winter, or 
■pring. Booth said he himself, or some other 
party, must go to Richmond; and, second, by 
the letter of Arnold, dated ^7th of Mareh last, 
that he preferred Booth's first query, liiat ha 
would first go lo Riohmood and see how Ihey 
would take il, manifestly alluding to the pro- 
posed asaaseinalion of the Frcsidenl, It does 
not follow, became Dnvii had written a Utter 
in February, whioh, in substance, approTed the 
icneral object, that the parties were fully satis- 
ted with it; because it is clear tbere wai (c be 
•ome arrmngement made about the Ainds; and 
U ia also clear that DaTii had not before as 
distinctly approTed and sanctioned this act as 
Us agents, either in Canada or here, desired. 
Booth said to Chester, "We must ha«e money ; 
there ia money in thia business, and, if you will 
anter into it, I will plaos three Ihousaiid dollars 
at the disposal of yonr family; but I bare no 
Koney myselr, and must go to Itiehmond," or 
one of the parties must go, "to get money la 
oarry out the enterprise." This was one of tlie | 
Arrangements that was lo be "made right in | 
Canada." The fnuds at Thompson's disposal, I 
•a the banker testifles, were eiclusirely raised ) 
by drafts of the Secretary of the Treasury of | 
Uie Confederals States upon London, deposited 
fn their bank to Ihe credit of Thompson. 

Aocordingly, about the 27 tb of March, Snr-j 
rati did go to Kichmond. On the 3d of April | 
ka returned to Washington, and the aanie day I 
Uft for Canada. Before leaving, he staled to 
Weichmann that when in Kiohmond he had ! 
had K conTcrsation with Daiis and with Ben- | 
jamin. The fact in this conn eeti on is not to 
be DTcrlookcd. that on or about Ihe day Surratt i 



arriTed in Montreal, April 6tli, Jaoob Thovp* 
•on, as Ibe cashier of the Ontario Bank states, 
drew of these Confederate funds the sum of 
one hundred and eighty thousand dollars in 
the form of certificates, which, as the bank of- 
ficer testifies, "migbt be used anywhere.'' 

What more is wanting? Surely no word 
further need be spoken to show that John 
Wilkes Booth was jn this ooaspiracy; [hat 
John H. SurratI was in this conepiraoy ; and 
that Jsfferaon Uavis and his several agents 
named, in Canada, were in this conspiracy. 
If any additional STidenoe is wanting to show 
the complicity of Daiis in it, let the pnper 
found in the possession of his hired asiassin. 
Booth, come to bear witness against him. 
That paper conUined the aeoret cipher which 
Davis used in his State Department at Rich- 
mond, which be employed in communicating 
with hii agenlB in Canada, and which they 
employed in the letter of October 13th, uoti- 
fying him that '' their friends would be set lo 
work at he had directid." The letter in cipher 
found in Booth's possession, is translated here 
by the use of the cipher machitae now in Court, 
which, as the leitimony of Mr. Dana bIiows, 
bo brought from the rooms of Davis' ilitate 
Department in Richmond. Who gave Booth 
this secret cipher? Of what use was it to 
him if he was not in confederation with DaiisT 

But there is one other item of testimony 
that ought, among honest and intelligent peo- 
ple at all conversant with this evidence, to 
end all further inquiry as to whether Jeffer- 
son Davis was one of the parties, with Booth, 
as charged upon this record, in the conspiracy 
10 assassinale the President and others. That 
is, that on the fifth day after the aBsassi nation, 
in the city of Charlotte, North Carolina, a 
telegraphic dispatch was received by him, at 
the house of Mr. Bates, from John C. Breck- 
inridge, his rebel Secretary of War, which 
dispatch is produced hero, identified by Ilia 
telegraph agani, and placed upon your record 
in ibe words following: 

" GBainsBOKo', April 19, 1866. 
"ffi4 Exettlenq/, I\tndent Davit: 

"President Lincoln was assassinated in the 
theater in Washington on Ihe night of the I4th 

night and he was repeatedly slabbed, and it 
probably mortally wounded. 

'JOHN C. BRECKINRIDGE." 
At the time tbis dispatch was handed lo 
him, Davis was addressing a meeting from the 
steps of Mr. Botes' house, and after rcuiling 
the dispatch to the people, he ssid: "If il were 
to be doa«, it were belttr it were well dono." 
Shortly afUrward, in the bouse of the witness, 
in the same oity, Breckinridge, having come to 
see Davis, slated his regret that the occurrence 
had happened, because he deemed it unfortu- 
nate for the people of the South at thai time. 
Davis replied, referring to the assassination, 
•' Well, Oenersl, I don't know ; if il wero to be 
done at all, it were btlter that it were well 
done; and if the same tiad been done to Audj 
Johnson, Ihe beast, and to Secretary Stanton, 
the job would then be toti^pltU." 
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Aceomplished as this man was in all the arU 
of a conspirator, he was not equal to the task 
— as happily, in the good providence of Qod, 
no mortal man is— of concealing, by any form 
of words, any great crime which he may hare 
meditated or perpetrated either against his 
Government or his fellow-men. It was doubt- 
less furthest from Jefferson Davis' purpose to 
make confession. His guilt demanded utter- 
ance; that demand he could not resist; there- 
fore his words proclaimed his guilt, in spite of 
his purpose to conceal it. He said, **If it were 
to be done, it were better it were well donej' 
Would any man, ignorant of the conspiracy, be 
able to devise and fashion such a form of speech 
as that ? Had not the President been murdered ? 
Had he not reason to believe that the Secretary 
of State had been mortally wounded ? Yet he 
was not satisfied, but was compelled to say, *'it 
were better it were well done'' — that is to say, all 
that had been agreed to be done had not been 
done. Two days afterward, in his conversa- 
tion with Breckinridge, he not only repeats the 
same form of expression — ^*if it were to be 
done it were better it were well done" — but adds 
these words : " And if the same had been done 
to Andy Johnson, the beast, and to Secretary 
Stanton, the job would then be complete" He 
would accept the assassination of the Presi- 
dent, the Vice-President, of the Secretary of 
State, and the Secretary of War, as a complete 
execution of the ''joV which he had given out 
upon contract, and which he had *'made all 
right," so far as the pay was concerned, by the 
dispatches he had sent to Thompson by Sur- 
ratt) one of his hired assassins. Whatever may 
be the conviction of others, my own conviction 
is that Jefferson Davis is as clearly proven 
guilty of this conspiracy as is John Wilkes Booth, 
by who8C hand Jefferson Davis intlictcd the 
mortal wound upon Abraham Lincoln. His 
words of iuieuse hate, and rage, and disappoint- 
ment, are not to be overlooked — that the assas- 
sins had not done their work well; that the}' 
had not succeeded in robbing the people alto- 
gether of their Constitutional Executive and 
his advisers; and hence he exclaims, "If they 
had killed Andy Johnson, the beast!" Neither 
can he conceal his chagrin and disappointment 
that the War Minister of the Republic, whose 
energv. incorruptible integrity, sleepless vigi- 
lance, and executive ability bad organized day 
by da3^, mouth by month, and year by year, 
victory for our arms, had escjiped the knile of 
the hired assassins. The job, says this pro- 
curer of assassination, was not Well done; it 
had been belter if it had been well done I Be- 
cause Abraham Lincoln had been clear in his 
great office, and had saved the nation's life by 
enforcing the nation's laws, this traitor de- 
clares he must be murdered; because Mr. Sew- 
ard, as the foreign Secretary of the country, 
had thwarted the purposes of treason to plunge 
his country into a war with England, he must 
be murdered; because, upon the murder of 
Mr. Lincoln, Andi*ew Johnson would succeed 
to the Presidcncv, and because he hnd been true 
to the Constitution and Government, faithful 
found among the faithless of his own State, 
clinging to the falling pillars of the Republic 



when others had fled, he must be murdertd; 
and because the Secretary of War had takti 
care by the faithlUl discharge of his dutici| 
that the Republic should live and not die, hs 
must be murdered. Inasmuch as these two 
faithful officers were not also assassinaU'd, as- 
suming that the Secretary of State was mor> 
tally wounded, Davis could not conceal his 
disappointment and chagrin that the work was 
not **welldone," that the *'job was notcompletel" 

Thus it appears by the testimony that the 
proposition made to Davis was to kill and 
murder the deadliest enemies of the Confed- 
eracy — not to kidnap them, as is now pretended 
here; that by the declaration of Sanden^ 
Tucker, Thompson, Clay, Cleary, Harper, and 
Young, the conspirators in Canada, the agre^ 
ment and combination among them was to 
kill and murder Abraham Lincoln, William H. 
Seward, Andrew Johnson, Ulysses 8. Grant, 
Edwin M. Stanton, and others of his advisor% 
and not to kidnap them ; it appears from every 
utterance of John Wilkes Booth, as well as 
from the Charles Selby letter, of which mei* 
t ion will presently be made, that, as early as 
November, the proposition with him was to 
kill and murder^-not to kidnap. 

Since the first examination of Conover, whs 
testified, as the Court will remember, to many 
important facts against these conspirators and 
agents of Davis in Canada, among others, the 
terrible and fiendish plot, disclosed by Thomp^ 
son, Pallen, and others, that they bad aseer> 
tained the volume of water in the reservoir 
supplying New York city, estimated the quan- 
tity of poison required to render it deadly, and 
intended thus to poison a whole city, Conover 
returned to Canada, by direction of this Court, 
for the purpose of obtaining certain document- 
ary evidence. There, about the *Jth of June, he 
met Beverley Tucker, Sanders, and other con- 
spirators, and conversed with them. Tucker 
declared that Secretary Stanton, whom he de- 
nounced as "a scoundrel," and Judge ilult, 
whom he called "a bloodthirsty villain," could 
protect themselves, as long as they temaiued 
in office, by a guard, but that would not always 
be the case, and, by the Eternal 1 he bad a 
large account to settle with them." Alter thii, 
the evidence of Conover here having been pub- 
lihhed, these parties called upon .him, and 
asked him whether he had been to Washington 
and had testified before this Court. ConoTcr 
denied it; they insisted, and took him to a iix<m, 
where, with drawn pistols, they compelUdhim 
to consent to make un affidavit that he hud been 
falsely personated here by another, and that be 
would make that affidavit before a Mr. Kerr, 
who would witness it. They then called in Mr. 
Kerr to certify to the public that Conover lad 
made such a denial. They also compelled tbii 
witness to furnish, for publication, an adve^ 
tisement, ofi'ering a reward of five hundred d(d- 
lars for the arrest of the ^^nfamous and pe^ 
jured scoundrel' ' who had receutly perttonatcd 
James W. Wallace under the name of Suuford 
Conover, and testified to a tifi^sue of I'albeLoo'it 
before the Military Commission at Washington, 
which advertisement was published in the pi- 
pers. 
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To these facta Mr. ConoTer now testifios, and jaw, was peculiar, and is well dcscrihcd hy the 

also discloses the fact that these same men pub- witness as like a bite. On that day Booth had 

lished, in the report of the proceedings before a letter in his possession which he accidentally 

Jadge Smith, an affidaTit purporting to be his, dropped in the street oar in the presence of 

but which he nerer made. The affidarit which Mrs. Hudspeth, the witness, who delivered it 

he in fact made, and which was published in a to &fajor-General Diz the same day, and by 

newspaper at that time, produced here, is set whom, as his letter on file before this Court 

out substantially upon your record, and agrees shows, the same was transmitted to the War 

with the testimony upon the same point given Department, November 17, 1864. That letter 

by him in this Court. contains these words: 

To suppose that Conovcr ever made such an un-j. Top,-. The time has at last come 

affidavit, voluntarily, as the one wrung from ,, ♦ ^u n L- T^ Jvf. ntV«!L t^« 

him as stated, is im^ssible. Would he adver- l^^L ?K^ J'l 1 a! J 1, L?H.^ ^Z 

.•_^-_v. ' ^ » « 1 u V 1^ _*Ai. every thing depends. As it was decided, be- 

tlse for his own arrest, and charge himself with f_»e"Vou l^ft. we were to cast lota- we accord- 

flilsely personating himself? But the fact can r^^. ^^^ ^^ ^^ 7 * kI /vr^wi ♦?! 

^ . /.r^. . »• *u A I. *u •!» JDRly did so, and you are to be the Charlotte 

not evade observahon, that, when these guilty ^J^^ ^ ^ 19th century. When you re- 

SSlT«^i?fn*hr.,?Kr\!^ YT. member the fearftil, solemn vow that was taken 

tins Court m the public prints, revealing to the , .,, J , ^ . drawback 

world the atrocious plots of these felon conspii^ y. ^"' I a:. a v!„ l««^.wJI^n«; 

•*«.^ -^^..1^... ^# au^ « .u* 1 - #v * »^ -Abe must oif, and now. lou can choose your 

ators, conscious of the truthfulness of his state- „ » ^t ^i i^r^ ^i. j...ii.# rni.-. 

—^..ft. au^- «— * u * A # J # weapons — the cup. the knife, the bullet. The 

ments, they cast about at once for some defense r-.:i-,i - j ^: u* :« t«u«- 

v«-^ ' au- «..v.i* J J • J *u ^ T u J cup failed us once, and might again. Johnson, 
before the public, and devised the foolish and V' .,, . . .' , , » ,.| enraged 

■tnpid invention of compelling,him to make an , ^. give Ww, has been like an enragea 

•ir5i..u ♦!.-* U-. — - /a #Vj n " demon since the meeting, because it has not 

i?t ?« ♦hi. P J S^^nford Conover, was ^^j, ^. ^.^ f^^ ^^^1^ ^^ ^^^ ^^^. 

not in this Court, never gave this testimony, *♦ ♦ ♦ You know where to 

but was a practicing lawyer in Montreal I This ^i*i* ,. . v ^-^ .7-!! rJa 

infamous proceeding, coupled with the evi- ^^^^{7""^;. JTv.. TT^'tnlt toL f^. 

denee before detailed, stamps these ruffian Vt^ ^^^J^W "" Z' T ^}^^^^ 

plotters with the guilt if this conspiracy. '^^ ^]LI^ telegraphic dispatch would catch 

^ John Wilkes BoSh having enter^ into this j;^"* J^l ^"^^^''^k T^Z^l'AZuZ^ ZZ 

conspiracy in Canada, as has been shown, as -^ot act hastily. Reniember he has ten days 

•arl/as October, he is next found in the dty f^ V"^^- y"*! ,*TJ». '^** ^ZJZJTlZi 

of New York, on the 11th day, as I claim, of ^^y^/''"*, 6?^ •frike sure. Get ntroduccd 

November, in disguise, in conversation ^ith !?r?v !1.^^' ^'n' \TVl llu TLJi?A^ 

another, the oonvePsatiin disclosing to the wit- ™*y, f'^,"^ ''*lV.^*'^^Tl \ J^ { 

ness, Mrs. Hudspeth, that they had some mat- f"/"^")'. ^,^ f "^.vthmg but fail, and mee us at 

ter of personal interest between them; that L^n^^Tl'i*^ ^^'' T the fortnight. You 

upon one of them the lot had fallen to go to S^L^PL^^^j^. **"^'" ^'^1,?? '^ Washington. 

Washington; upon the other to go to NewWn. ^'^^^^ " ^^^"8 "« "^ ^.rl^V^^viiiY - 
This witness, upon being shown the photograph ^nAO. dj!.i.i> x . 

of Booth, swears "that the face is the same" The learned gentleman (Mr. Cox), in his 

MB that of one of those men, who, she says, was very able and carefully considered argument 

ft young man of eduoation and culture, as ap- in defense of O'Laughlin and Arnold, attached 

peared by his eonversation, and who had a importance to this letter, and, doubtless, very 

•ear, like a bite, near the Jaw-bone. It is a clearly saw its bearing upon the case, and, 

Iket, proved here by the Surgeon-General, that therefore, undertook to show that the witness, 

Booth had such a scar on the side of his neck. Mrs. Hudspeth, must be mistaken as to the 

Mrs. Hudspeth heard him say he would leave person of Booth. The gentleman assumes that 

fbr Washington the day after to-morrow. His the letter of General Dix, of the 17th of No- 

eompanion appeared angry because it had not vember last, transmitting this letter to the War 

fallen on him to go to Washington. This took Department, reads that the party who dropped 

place after the Piresidential election in Novem- the letter was heard to say tkhat he would start 

ber. She can not fix the preeise date, but to Washington on Friday night next, although 

■ays she was told that General Butler left New the word **next" is not in the letter; neither is 

York on that day. The testimony discloses it in the quotation which the gentleman makes, 

that General Butler*s army was, on the 11th for he quotes it fairly; yet he concludes that 

of November, leaving New York. The register this would be the 18th of November, 
of the National Hotel shows that Booth left Now, the fact is, the 11th of November last 

Washington on the early morning train. No- was Friday, and the register of the National Ho- 

rember 11, and that he returned to this city on tel bears witness that Mrs. Hudspeth is not 

Ihe 14th. Chester testifies positively to Booth's mistaken ; because her language is, that Booth 

Kesence in New York early in November, said he would leave for Washington day after 
is testimony shows most conclusively that to-morrow, which would be Sunday, the 13th, 
Booth was in New York on the 11th of Novem- and if in the evening, would bring him to 
ber. The early morning train on which he Washington on Monday, the 14th of November, 
loft Washington would reach New York early the day on which, the register shows, he did re- 
in the afternoon of that day. Chester saw him turn to the National Hotel. As to the improb- 
Ihore early in November, and Mrs. Hudspeth ability which the gentleman raises, on the con- 
not only identifies his picture, but describes versation happening in a street ear, crowded 
his porson. The scar upon his neck, near his with peopls, tlMrewas nothing that transpired. 
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although the conrersatioii was earnest, which 
enabled the witneHS, or could have enabled any 
one, in the absence of this letter, or of the sub- 
sequent conduct of Booth, to form the least 
idea of the subject-matter of their conyersa- 
lion. The gentleman does not deal altogether 
fairly in his remarks touching the letter of 
General Diz ; because, upon a careful exami- 
nation of the letter, it will be found that he did 
not form any such judgment as that it was a 
hoax for the Sunday Mtrcury^ but he took care 
to forward it to the Department, and asked at- 
tention to it; when, as appears by the testimony 
of the Assistant Secretary of War, Mr. Dana, 
the letter was delivered to Mr. Lincoln, who 
considered it important enough to indorse it 
with the word " Assassination," and file it in 
his office, where it was found after the commis- 
sion of this crime, and brought into this Court 
to bear witness against his assapsins. 

Although this letter would imply that the as- 
sassination spoken of was to take place speedily-, 
yet the party was to bide hit time. Though he 
had entered into the preliminary arrangements 
in Canada^ although conspirators had doubtless 
agreed to co-operate with him in the commis- 
sion of the crime, and lot« had been cast for 
the chief part in the bloody drama, yet it re- 
mained for him, as the leader and principal of 
the hired assassins, by whose hand their em- 
ployers were to strike the murderous blow, to 
collect about him and bring to Washington 
such persons as would be willing to lend them- 
selves for a price to the horrid crime, and likely 
to give the necessary aid and support in its 
consummation. The lett-er declares that Abra- 
ham Lincoln must die, and notr, meaning as 
soon as the agents can be employed, nnd the 
work done. To that end you will bide your 
time. But says the gentleman, it could not 
have been the same conspiracy charged here 
to which this letter refers. Why not? It is 
charged here that Booth with the accused and 
others conppired to kill and murder Abraham 
Lincoln — that is precisely the conspiracy dis- 
closed in the letter. Granted that the parties 
on trial had not then entered into the combi- 
nation; if they at any time afterward entered 
into it they became parties to it, and the con- 
spiracy was still the same. But, says the gen- 
tleman, the words of the letter imply that the 
conspiracy was to be executed within the fort- 
night. Booth is directed, by the name of Louis, 
to meet the writer within the fortnight. It by 
no means follows that he was to strike within 
the fortnight, because he was to meet his co- 
conspirator within that time, and any such con- 
clusion is excluded by the words, " Bide your 
time." Even if the conspiracy was to be exe- 
cuted within the fortnight, and was not so exe- 
cuted, and the same party, Booth, afterward by 
concert nnd agreement with the accused and 
othors, did execute it by "striking sure" and 
killing the President, that act, whenever done, 
would be but tbe execution of the same conspir- 
acy. The letter is conclusive evidence of so 
much of this conspiracy as relates to the mur- 
der of President Lincoln. As Booth was to do 
anything but fail, he immediately thereafter 
sought out the agents to enable him to strike 



sure, and execute all that he had agpreed with 
Davis and his co-confederates in Canada todt 
— to murder the President, tlie Secretary of 
State, the Vice-President, General Grant, ai4 
Secretary Stanton. 

Even Booth's co-conspirator, Payne^ now m 
his trial, by his defense admits all this, aa4 
says Booth had just been to Canada, **• was filM 
with a mighty scheme, and was lying in wait 
for agents." Booth asked the co-operation of 
the prisoner, Payne, and said: '*! will gtrt 
you as much money as you want ; but first joi 
must swear to stick by me. It is in the oil 
business." This, you are told by the accused, 
was early in March last. Thua goilt beaif 
witness against itself. 

We find Booth in New York in Novembir, 
December and January, urging Cheater to 
enter into this combination, assuring him that 
there was fRoney in it; that they had ** friendi 
on the other side;" that if he would only pai^ 
ticipate in it he would never want for OMnmy 
while he lived, and all that was asked of hia 
was to stand at and open the back door <if fMi 
theater. Booth, in his interviews with Chesur, 
confesses that he is without money himu\fy aai 
allows Chester to reimburse him the $50 whMk 
he (Booih) had transmitted to him in a lellv 
for the pui-pose of paying his expenses ts 
Washington as one of the parties to this eoe- 
spiracy. Booth told him, although he hinidf 
was penniless, " there ie money in tkU — ^we half 
friends on the other side;" and if you will M 
engnge, I will have three thousand dollars d^ 
posited at once for the use of your family. 

Failing to secure the services of Chester, lo^ 
cause his soul recoiled with abhorrence frM 
the foul work of assassination and murder, It 
found more willing instruments in others vktf 
he gathered about him. Men to commit tfct 
assassinations, horses to secure speedy and §m 
tain escape, were to be provided, and totUi 
end Booth, with an energy worthy of a bclir 
cause, applies himself. For this latter poniM 
he told Chester he had already expended Ifi^j 
In the latter part of November, 1864, bevi' 
Charles county, Maryland, and is in eoDj 
with one of the prisoners. Dr. Samuel A.U 
with whom he lodged over night, and 
whom he procures of (Gardner one of tbe 
eral horses which were at his disposal, sad 
by him and his co-conspiralort in W 
on the night of tlie assassination. 

Some time in January last, it is in lasti 
that the prisoner, Mudd, introduced Booik 
John H. Surratt and the witness, Wei ' 
that Booth invited them to the National 
that when there, in the room to which 
took them, Mudd went out into the 
called Booth out and had a private ooav 
tion with him, leaving the witness and " 
in the room. Upon their return to tbe 
Booth went out with Surratt, and vpon 
coming in, all three, Booth, Surratt, and 
uel A. Mudd, went out together and had s 
vernation in the passage, leaving the wi 
alone. Up to the time of this intsrvieV| 
seems that neither the witness nor BoRatl 
any knowledge of Booth, as they were 
introduced to him by Dr. Mudd. Wheihsr 
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rati had in fact preyiouslj known Booth, it is 
not important to inquire. Mudd deemed it 
necessary, perhaps a wise precaution, to intro- 
daoe Surratt to Booth; he also deemed it neces- 
sary to hare a priyate conversation with Booth 
shortly afterward, and directly upon that to 
haye a conversation together with Booth and 
Surratt alone. Had this coarersation, no part 
of which was heard by the witness, been per- 
fiectly innocent, it is not to be presumed that 
Dr. Mudd, who was an entire stranger to 
Wcichnuiun, would have deemed it necessary to 
hold the conversation secretly, nor to have vol- 
unteered to tell the witness^ or rather pretend 
to tell him, what the conversation was ; yet he 
did say to the witness, upon their return to the 
room, by way of apology, I suppose, for the 
privacy of the conversation, that Booth had 
some private business with him and wished to 
parch:i8c his farm. This silly device, as is of- 
ten the case in attempts at deception, failed in 
the execution; for it remains to be shown how 
the fact that Mudd had private business with 
Booth, and that Booth wished to purchase his 
&rm, made it at all necessary or even proper 
that they should both volunteer to call out 8ur- 
ratt) who up to that moment was a stranger to 
Booth. What had Surratt to do with Booth's 
purchase of Mudd's farm? And if it was nec- 
essary to withdraw and talk by themselves se- 
cretly about the sale of the farm, why should 
tiiey disclose the fact to the very man from 
whom they had concealed it ? 

Upon the return of these three parties to the 
room, they seated themselves at a table, and 
upon the back of an envelope Booth traced lines 
with a pencil, indicating, as the witness states, 
the direction of roads. Why was this done ? 
ASfBooth had been previously in that section of 
oonniry, as the prisoner in his defense has 
taken great pains to show, it was certainly not 
Aeoessary to anything connected with the pur- 
chase of Mudd's farm that at that time he 
■hoold be indicating the direction of roads to 
or firom it ; nor is it made to appear, by any- 
tldng in this testimony, how it comes that Sur^ 
imtt| as the witness testifies, seemed to be as 
mnck interested in the marking out of these 
loads as Mudd or Booth. It does not appear 
thai Surratt was in anywise connected with or 
imterested in the sale of Mndd's farm. From 
all that has transpired at this meeting at the 
hotel, it would peem that this plotting the roads 
was intended, not so much to show the road to 
Mudd's farm, as to point oat the shortest and 
safest route for flight from the capital, by the 
iMuses of all the parties to this conspiracy, to 
tlMir '* friends on the other side." 

But, says the learned gentleman (Mr. Ewingj, 
In his very able arffument in defense of this 
wiaoner, why should Booth determine that his 
^ghi should be through Charles county ? The 
uiBwer must be obvious, upon a moment's re- 
flection, to every man, and could not possibly 
hitTe escaped the notice of the counsel himself, 
Imt for the reason that his seal for his client 
fipnstrained him to overlook it. It was abso- 
loftely essential that this murderer should have 
liiM oo-conspirators at convenient points along 
"Ua route, and it does not appear in evidenee 



that by the route to his friends, who had then 
fled from Richmond, which the gentleman (Mr. 
£wing) indicates as the more direct, but of 
which there is not the slightest evidence what- 
ever, Booth had co-conspirators at an equal 
distance from Washington. The testimony 
discloses, further, that on the route selected by 
him for his flight there is a large population 
that would be most likely to favor and aid him 
in the execution of his wicked purpose, iiud in 
making his escape. But it is a sufficient answer 
to the gentleman's question, that Booth's co-cou- 
spirator Mudd lived in Charles county. 

To return to the meeting at the hotel. In the 
light of other facts in this case, it must bocome 
clear to the Court thatthissecretmeetiugbctwcen 
Booth, Surratt, and Mudd was a conference 
looking to the execution of this conspiracy. It 
so impressed the prisoner — it so impressed his 
counsel, that they deemed it necessary and ab- 
solutely essential to their defense to attempt to 
destroy the credibility of the witness Weich- 
mann. 

I may . say here, in passing, that they have 
not attempted to impeach his general reputation 
for truth by the testimony of a single witness, 
nor have they impeached his testimony by call- 
ing a single witness to discredit one material 
fact to which ho has testified in this issue. 
Failing to find a breath of suspicion against 
Weichmann's character, or to contradict a single 
fact to which he testified, the accused had to tiy 
to the last resort., an a/i6t, and very earnestly 
did the learned counsel devote himself to the 
task. 

It is not material whether this mooting in the 
hotel took place on the 28d of December or in Jan- 
uary. But, says the counsel, it was after the 
commencement or close of the Congressional 
holiday. That is not material ; but the concur- 
rent resolution of Congress shows that the 
holiday commenced on the 22d December, the 
day before the accused spent the evening in 
Washington. The witness is not certain about 
thQ date of this meeting. The material fact iu, did 
this meeting take place— either on the 23d of De- 
cember or in January last? Wore tlie private 
interviews there held, and was the apology 
made, as detailed, by Mudd and Booth, after 
the secret conference, to the witness ? That the 
meeting did take place, and that Mudd did ex- 
plain that these secret interviews, with Booth 
first, and with Booth and Surratt directly after- 
ward, had relation to the sale of his farm, is 
confessedly admitted by the endeavor of the 
prisoner, Uirough his counsel, to show that ne- 
gotiations had been going on between Booth 
and Mudd for the sale of Mudd's farm. If no 
such meeting was held, if no such explanation 
was made by Mudd to Weiohmann, can any 
man for a moment believe that a witness would 
have been called here to give any testimony 
about Booth having negotiated for Mudd's farm? 
What conceivable connection has it with thii 
case, except to show that Mudd's explanation to 
Weichmann for his extraordinary conduct woe 
in exact accordance with the fact? Or was this 
testimony about the negotiations for Mudd's farm 
intended to show so close an intimacy and in- 
tercourse with Booth that Mudd could not fail te 
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recognize him wlien he came flying for aid to his 
house from the work of assassination ? It would 
be injustice to the able counsel to suppose that. 
I have said that it was wholly immaterial 
whether this conversation took place on the 23d 
of December or in January; it is in eridence 
that iu both those months Booth was at the 
National Hotel; that he occupied a room there; 
that he arrived there on the 22d and was there 
on the 23d of December last, and also on the 
12th day of January. The testimony of the 
witness is, that Booth said he had just come 
in. Suppose this convei'sation took place in 
December, on the evening of the 23d, the time 
when it is proved by J. T. Mudd, the witness 
for the accused, that ho, in company with Sam- 
uel A. Mudd, spent tho night in Washington 
city. Is there anything in the testimony of 
that or any other witness to show that the ac- 
cused did not have and could not have had an 
interview with Booth on that evening ? J. T. 
Mudd testiflcs that he separated from the pris- 
oner, Samuel A. Mudd, at the National Hotel 
early in the evening of that day, and did not 
meet him again until the accused came in for 
the night at the Pennsylvania House, where he 
stopped. Where was Dr. Samuel A. Mudd 
during this interval ? What does his witness 
know about him during that time ? How can 
he say that Dr. Mudd did not go up on Seventh 
street in company with Booth, then at the Na- 
tional ; that he did not on Seventh street meet 
Surratt and Weichmann ; that he did not return 
to the National Hotel ; that he did not have this 
interview, and afterward meet him, the witness, 
as he testifies, at the Pennsylvania House ? Who 
knows that the Congressional holiday had not in 
fact commenced on that day? What witness has 
been called to prove that Booth did not on either 
of those occasions occupy the room that had for- 
merly been occTij)ic<l by a member of Congress, 
who had temporarily vacated it, leaving his 
books tliere? Weichmauii, I repent, is not posi- 
tive as to the date, he is only positive as to the 
fact; and he disclosed voluntarily, to this 
Court, that the date could probably be fixed by 
a reference to the register of tho Pennsylvania 
House; that register can not, of course, be con- 
clusive of whether Mudd was there in January 
or not, for the very good reason that the pro- 
prietor admits that he did not know Samuel A. 
Mudd, therefore Mudd might have registered 
by any other name. Weichmann does not pre- 
tend to know that Miidd had registered at all. 
If Mudd was here in January, as a party to 
this conspiracy, it is not nt all unlikely that, if 
he did register at that time in the presence of a 
man to whom he was wholly unknown, his 
kinsman not then being with him, he would reg- 
ister by a false name. But if the interview took 
place in December, the testimony of Weichmann 
bears as strongly against the accused as if it 
had happened in Jauuary. Weichmann says 
he does not know what time was occupied in 
this interview at the National Hotel; that it 
probably lasted twenty minutes; that, after the 
private interviews between Mudd and Surratt 
and Booth, which were not of very long dura- 
tion, had terminated, the parties went to the 
Pennsylvania House, where Dr. Mudd had 



: rooms, and after sitting together in the commoa 
! sitting-room of the hotel, they left Dr. Mudd 
j there about 10 o'clock, P. M., who remained 
■ during the night. Weichmann's testimony 
leaves no doubt that this meeting on fc^eventli 
street and interview at the National took placf 
after dark, and terminated before 10 o'clock, I*. 
M. His own witness, J. T. Mudd, after statiag 
that he separated from the accused %t the Na- 
tional Hotel, says after he had got through a 
conversation with a gentleman of his acquaint- 
ance, he walked down the Avenue, went to sev* 
eral clothing stores, and *' after a while *" 
walked round to the Pennsylvania House, and 
"very soon after" he got there Dr. Mudd eanM 
in, and they went to bed shortly afterward. 
What time he spent in his " walk alone " on 
the Avenue, looking at clothing; what period he 
embraces in the terms "after a while," when 
he returned to the Pennsylvania House, and 
" soon after " which Dr. Mudd got there, the 
witness does not disclose. Neither does he 
intimate, much less testify, that he saw Dr. 
Mudd when he first entered the Pennsylva- 
nia House on that night after their separatieii. 
How does he know that Booth and Surratt and 
Weichmann did not accompany Samuel A. 
Mudd to that house that evening? How does 
he know that the prisoner and thoae personi 
did not converse together some time in the sit- 
ting-room of the Pennsylvania Hotel? Jcrs- 
miah Mudd has not testified that he met Doctsr 
Mudd in that room, or that he was in it hiia- 
Bclf. Ho has, however, sworn to the fact, wkidi 
is disproved by no one, that the prisoner was 
separated from him long enough that evening 
to have had the meeting with Booth, Surratt, 
and Weichmann, and the interviews in the 
National Hotel, and at the Pennsylvania House, 
to which Weichmann has testified ? Wh4 if 
there to disprove it? Of what importance i* 
it whether it was on the 23d day of Deccmbfr 
or in January' ? How docs that affect ihe cred- 
ibility of Weichmann ? He is a man, as I haT€ 
before said, against whose reputation for truth 
and good conduct they have not been able to 
bring one witness. If this meeting did bj 
possibility take place that night, is there any- 
thing to render it improbable that lk>ot}i. and 
Mudd, and Surratt did have the conversation 
at the National Hotel to which Weichmann 
testifies? Of what avail, therefore, is the at- 
tempt to prove that Mudd was not here doriof: 
January, if it was clear that he was here us 
tho 23d of December, 1804, and had this conver- 
sation with Booth ? That this attempt to prorc 
an cUibi during January has failed, is quite a." 
clear as is the proof of tho fact that the prisoner 
was here on the evening of the 23d of December, 
and present in the National Hotel, where Booib 
stopped. The fact that the prisoner, Samuel A. 
Mudd, went with J. T. Mudd on that evenii; 
to the National Hotel, and there separated from 
him, is proved by his own witness, J. T. Mudd: 
and that he did not rejoin him until thcj ba<i 
retired to bed in the Pennsylvania House is * 
proved by tlic same witness, and contradicted | 
by nobody. Does any one suppose there woald 
have been such assiduous care to prove thatt^ 
prisoner was with his kinsmtfn all the time tf 
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the 23d of December in Washington, if they 
had not known that Booth was then at the Na- 
tional HoteU and that a meeting of the pris- 
oner with Booth, Surratt, and Weichmann on 
that day would corroborate Weichmann's testi- 
mony in erery material statement he made con- 
cerning that meeting ? 

The accused having signally failed to ac- 
count for his absence after he separated fVom 
his witness, J. T. Mudd, early in the eyening 
of the 28d of December, at the National Hotel, 
until they had again met at the Pennsylvania 
House, when they retired to rest, he now at- 
tempts to prove an alibi as to the month of 
January. In this he has failed, as he failed in 
the attempt to show that he could not have met 
Booth, Surratt and Weichmann on the 2dd of 
December. 

For this purpose the accused calls Betty 
Washington. She had been at Mudd's house 
eTei7 night since t&e Monday after Christmas 
last, except when here at court^ and says that 
the prisoner, Mudd, has only been away from 
home three nights during that time. This wit- 
ness forgets that Mudd has not been at homo 
any night or day since this Court assembled. 
Neither does she account for the three nights in 
which she swears to his absence from home. 
First, she says he went to Gardners party ; 
second, he went to Qiesboro, then to Washing- 
ton. She does not know in what month he was 
ft way, the second time, all night. She only 
knows where he went, ftrom what he and his 
wife said, which is not evidence ; but she does 
testify that when he left home and was absent 
OTsr night, the second time, it was about two 
or three weeks after she came to his house, 
whieh would, if it were three weeks, make it 
Just about the 15th of January, 1806 ; because 
she swears she came to his house on the first 
Monday after Christmas last^ which was the 
28th day of December; so that the 15th of Jan- 
tiary would be three weeks, less one day, from 
that time; and it might have been a week ear- 
lier according to her testimony, as, also, it 
might have been a week earlier, or more, by 
Weichmann's testimony, for he is not positive 
as to the time. What I have said of the regis- 
tsr of the Pennsylvania House, the headquar- 
ters of Mudd and Atserodt, I need not here re- 
peat. That record proves nothing, save that 
i>r. Mudd was there on the 28d of December, 
which, as we have seen, is a fact, along with 
others, to show that the meeting at the Nation- 
al then took place. I have also called the at- 
tention of the Court to the fact that if Mudd 
was at that house again in January, and did 
not register his name, that fact proves nothing ; 
or, if he did, the register only proves that he 
registered falsely ; either of which facta might 
have happened without the knowledge of the 
witness called by the accused from that house, 
who does not know Samuel A. Mudd person- 
ally. 

The testimony of Henry L. Mudd, his brother, 
In support of this aUbi, is, that the prisoner 
was in Washington on the 28d of March, and 
on the 10th of April, four days before the mur- 
der! But he does not account for the absent 
Bight in Jannavy, aboot which Betty Washing- 
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ton testifies. Thomas Davis was called for the 
same purpose, but stated that he was himself 
absent one night in January, after the 9th of 
that month, and he could not say whether Mudd 
was there on that night or not. He does tes- 
tify to Mudd*s absence over night three times, 
and fixes one occasion on the night of the 26th 
of January. In consequence of his own ab- 
sence one night in January, this witness can 
not account ^r the absence of Mudd on the 
night referred to by Betty Washington. 

This matter is entitled to no further atten- 
tion. It can satisfy no one, and the burden of 
proof is upon the prisoner to prove that he was 
not in Washington in January last. How can 
such testimony convince any rational man that 
Mudd was not here in January, against the evi- 
dence of an unim peached witness, who swears 
that Samuel A. Mudd was in Washington in 
the month of January? Who that has been 
examined here as a witness knows that he was 
not? 

The Rev. Mr. Evans swears that he saw him 
in Washington last winter, and that at the 
same time ho saw Jarboe, the one coming out 
of, and the other going into, a house on H 
street, which he was informed on inquiry, was 
the house of Mrs. Surratt. Jarboe is the only 
witness called to contradict Mr. Evans, and he 
leaves it in extreme doubt whether ho does not 
corroborate him, as he swears that ho was here 
himself last winter or fall, but can not state ex- 
actly the time. Jarboe's silence on questions 
touching his own credibility leaves no room for 
any one to say that his testimony could im- 
peach Mr. Evans, whatever he might swear. 

Miss Anna H. Surratt is also called for the 
purpose of impeaching Mr. Evans. It is suffi- 
cient to say of her testimony on that point that 
she swears negatively only — that she did not 
see either of the persons named at her mother's 
liouse. This testimony neither disproves, nor 
does it even tend to disprove, the fact put in 
issue by Mr. Evans. No one will pretend, 
whatever the form of her expression in giving 
her testimony, that she could say more than 
that she did not know the fact, as it was im- 
possible that she could know who was, or who 
was not, at her mother's house, casually, at a 
period so remote. It is not my purpose, nei- 
ther is it needful here, to question in any way 
the integrity of this young woman. 

It is further in testimony that Samuel A. 
Mudd was here on the 8d day of March last, 
the day preceding the inauguration, when 
Booth was to strike the traitorous blow , and it 
was, doubtless, only by the interposition of 
that God who stands within the shadow and 
keeps watch above his own, that the victim of 
this conspiracy was spared that day from the 
assassin's hand that he might complete his 
work and see the salvation of his country in 
the fall of Richmond and the surrender of its 
great army. Dr. Mudd was here on that day 
(the 8d of March) to abet, to encourage, to 
nerve his co-conspirator for tlie commission of 
this great crime. He was carried away by the 
awful purpose which possessed him, and rushed 
into the room of Mr. Norton at tlic National 
Hotel in search of Booth, exclaiming excitedly: 
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"Fm mistaken ; I thought this was Mr. Booth's | 
room." He is told Mr. Booth is above, on the 
next floor. Ho is followed by Mr. Norton, be- 
cause of his rude and excited beharior, and be- 
ing followed, conscious of his guilty errand, he 
turns away, afraid of himself and afraid to be 
found in concert with his fellow-confederate. 
Mr. Norton identifies the prisoner, and has no 
doubt that Samuel A. Mudd is the man. 

The KeT. Mr. Evans also swears that, after 
the Ist and before the> 4th day of March last, 
he is certain that within that time, and on the 
2d or 3d of March, he saw Dr. Mudd drive into 
Washington city. The endeavor is made by 
the accused, in order to break down this wit- 
ness, by proving another alibL The sister of 
the accused. Miss Fanny Mudd, is called. She 
testifies that she saw the prisoner at breakfast 
in her father's house, on the 2d of March, about 
6 o'clock in the morning, and not again until 
the 8d of March at noon. Mrs. Emily Mudd 
swears substantially to the same statement. 
Betty Washington, called for the accused, swears 
that he was at home all day at work with her 
on the 2d of March, and took breakfast at 
' home. Frank Washington swears that Mudd 
was at home all day; that he saw him when 
he first came out in the morning about sunrise 
from his own house, and knows that he was 
there all day with them. Which is correct, the 
testitaiony of his sisters, or the testimony of his 
servants ? The sisters say that he was at their 
father's house for breakfast on the morning of 
the 2d of March; the servants say he was at 
home for breakfast with them on that day. If 
this testimony is followed, it proves one aUU 
too much. It is impossible, in the nature of 
things, that the testimony of all these four wit- 
nesses can be true. 

Seeing this weakness in the testimony brought 
to prove this second alibi^ the endeavor is next 
made to discredit Mr. Norton for truth; and 
two witnesses, not more, are called, who testify 
that his reputation for truth has suffered by 
contested litigation between one of the im- 
peaching witnesses and others. Four witnesses 
are called, who testify that Mr. Norton's 
reputation for truth is very good ; that he is a 
man of high character for truth, and entitled to 
be believed whether he speaks under the obli- 
gation of an oath or not. The late Postmaster- 
General, Hon. Horatio King, not only sustains 
Mr. Norton as a man of good reputation for 
truth, but expressly corroborates his testimony 
by stating that in March last, about the 4Lh of 
March, Mr. Norton told him the same fact to 
which he swears here : that a man came into 
his room under excitement, alarmed his sister, 
was followed out by himself, and went down 
stairs instead of going up; and that Mr. Nor- 
ton told him this before the assassination, and 
about the time of the inauguration. What mo- 
tive had Mr. Norton at that time to fabricate 
this statement? It detracts nothing from his 
testimony that he did not at that time mention 
the name of this man to his friend, Mr. King; 
because it appears from his testimony — and 
there is none to question the truthfulness of 
his statement — that at that time he did not 
know his name. Neither does it take from 



the force of this testimony, that Mr. Norton 
did not, in communicating this matter to Mr. 
King, make mention of Booth's* name; be- 
cause there was nothing in the transaction, 
at the time, he being ignorant of the name 
of Mudd, and equally ignorant of the con- 
spiracy between Mudd and Booth, to give the 
least occasion for any mention of Booth or of 
the transaction further than as he detailed iL 
With such corroboration, who can doubt the 
fact that Mudd did enter the. room of Mr. 
Norton, and was followed by him, oir the 8d 
of March lasH Can he be mistaken in the 
man ? Whoever looks at the prisoner eareftilly 
once will be sure to recognise him again. 

For the present, I pass fh>m the considera- 
tion of the testimony showing Dr. Mudd's con- 
nection with Booth in this conspiracy, with 
the remark that it is in evidence, and, I think, 
established, both by the testimony adduced by 
the prosecution and that by the prisAner, thai, 
since the commencement of this rebellion, John 
H. Surra tt visited the prisoner's hoose; that he 
concealed Surratt, and other rebels and traitors, 
in the woods near his house, where, for several 
days, he furnished them with food and bedding; 
that the shelter of the woods, by night and by 
day, was the only shelter that the prisoner dare 
furnish these frvtnde of his; that, in November, 
Booth visited him, and remained oTer night; 
that he accompanied Booth, at thai time, te 
Ghirdner's, from whom he pnrchaaed one of tht 
horses used on the night of the asaasaiaation, 
to aid the escape of one of his confederates; 
that the prisoner had secret interriewi with 
Booth and Surratt, as sworn to by the witness^ 
Weichmann, in the National Hotel, whether on 
the 23d of December or in January is a matter 
of entire indifference; that he rushed into Mr. 
Norton's room, on the 8d of March, in search 
of Booth; and that he was here again on the 
10th of April, four days before the murder of 
the President. Of his conduct after the assas- 
sination of the President, which is confirma- 
tory of all this — his conspiring with Booth, and 
his sheltering, concealing and aiding the flight 
of his co-conspirator, this felon assassin — I 
shall speak hereafter, leaving him, for the 
present, with the remark that the attempt to 
prove his character has resulted in showing 
him in sympathy with the rebellion, so cruel 
that he shot one of his slaves, and declared his 
purpose to send several of them to work on the 
rebel batteries in Richmond. 

What others, beside Samuel A. Mudd, and 
John H. Surratt, and Lewis Payne, did Booth, 
after his return from Canada, induce to join 
him in this conspiracy to murder the President, 
the Vice-President, the Secretary of State, and 
the Lieutenant-Qeneral, with the intent there- 
by to aid the rebellion, and overthrow the Gov- 
ernment and laws of the United States? 

On the 10th of February the prisonen, 
Arnold and O'Laughlin, came to Washingtea 
and took rooms in the house of Mrs. Vantyne; 
were armed; were there visited frequently bj 
John Wilkes Booth, and alone; were occasiei- 
ally absent when Booth called, who seemsi 
anxious for their return; would sometiiMf 
leave notes for them, and sometimea a rcqiMt 
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that nhes the; oame In they fhoiild be told ta 
eoiDB to the stabls. On the DUth of .March Inet, 
when Booth plijed in "The ApoBtaio," the wit. 
neat. Hrt. Vantjne, Teceired from 0'Liiu|th1in 
eompUmentarj tioketi. Theie penana remuinci) 
there until the 20th of March. The; were ris- 
ited, ao hr as the witneai knawi, during their 
■t&; at hBr houee, onl; by Booth, bbto that on 
K atagle oeeaiioD an unknown man came to ■«» 
them, and remained with them oTer night. 
They told the witnesi the; were in the "oil 
bosIncM." With Hadd, the gnilt; purpote ws> 
■ought to be concealed by declaring (hat he 
waa in the "land bosineM;" with O'lAugblin 
and Arnold it nai attempted to be coneoaleO 
1^ the pretenee that the; were in the " oil busi- 
neai." Booth, it ii proTed, had cloied up all | 
eonnex ion with the oil buainees laet Beptember. 
There is not a word of teetimon; to show Ihat 
the aceaeed, O'Uughlin and Arnold, ctct in- , 
Tcated, or aonght to ioTeil, in an; wa;, or la 
•n; amount, in the oil bnaineee; their sill; 
words betra; them; the; forgot wben the; 
uttered that Iklao etatemant, that truth is strong, 
next t« the Almlght;, and that their crime 
must And them out wse the irreTOcable and ir- 
Ksistlble law of nature and of nature's Qod. 

One of Iheir co-conspiralors, hnown as ; el 
tml; to the guilt; parties to this damnable plot 
and to the Infinite, who will unmask and 
■Tenge all blood-guiltinees, comes to bear wit- 
SMSjUnwittlngl;, against tbem. This unknown 
eonsplrator, who dates his letter at South 
Branch Bridge, April 6, 1B66, mailed and post- 
mkrlced Cumberland, Har;1and, and addresied 
lo John Wilkes Booth, b; bis initials, "J. W. 
B, Katloual Hotel, Washington, D. C^ was also 
In the "oil speculation." In Ihat letter he says; 

"FmuaoWtLKxa: I receiTed ;ouri of March 
12th, and repl; aa soon aji practicable. I saw 
French, Brady, and others, about the oil spee- 
nlation. The lubaeription lo the ilook aniounts 
!• eight thousand dollars, and I add one thon- 
wnd myself, which is about all I can stand. 
Now, whan you sink your well, go dttp moiigk ; 
iam't/ail; eT«rything depends upon you and 
jmr As^wrt. If you can not get through on 
■Mr trip after you strike oil, strike through 
Itiomlon Oap and across b; Capon, Komney, 
knd down the Branoh. I can keep you t^t 
from all hardahlps for a year. I am clear of 
all •uTTaillanss, now that infernal Furdy is 



tat. 



"I amid this by Tom, i 



nd. If I 



don't get 



>Dly Jai* will be at Green's wilk 
auJwiA. ' [Signed] LON." 

That thU letter Is not • fabrication is made 
appsivnt b; the testimon; of Purd;, whose 
Bame oocnrs In the letter. Re testlBed that be 
had been a detectiTc in the OoTsrnment lervice, 
and (hat he had been falsely aecnsed, as Ihe 
Uttor recites, and put under arrest ; that there 
was a noted rebel by the name of Oreen liTing 
at Thornton Gap; that there was a sertant, 
who drank, known as "Tom, ' in (he neighbor- 
jMNtd of Booth Branch Bridge; Ihat there is 
U abMnn mnta throng the Gap, snd as de- 



acrihfd in Ihe letter; and that a man commonly 
callcil " Lon *' Iitos at South Branch llridge. 
If the Court are satiafled— and it is tor Uiem 
to judge — Ibst this letter was written Ijtlore 
(he assaeiination, aa it purports to faa*e hcen, 
and on the day of its date, there can be no 
question, with any one who reads il. Hint the 
writer was in Ihe conspiracy, and knew that 
the time of its execution drew nigh. If a con- 
spirator, eterj word of Its coBlenIs is cTidpiice 
agninst CTery other party to this conspiracy. 

Who can fail to nndentand this letter? 'His 
words, " go deep enough," " don't fail," '■ every- 
thing depends on you and your helpern," "if 
;du can't get through on your trip after vou 
ttriit oil, strike through Thornton Gup, etc., 
and "I can keep you safb f^om all hardships 
for a year," necessarily imply that when lie 
"tirika oil" there will be an occasion for a 
fiightf that a trip, or route, has already been 
delermined upon; Ihat ho msy not be able lo 
go through by Ihat route, in which eTSut he is 
lo strike for Thornton Gap, and ncroas by 
Capon and Romney, and down the branch, for 
the shelter which hil co-conspirator offers him, 
"I am clear of all surreillanoe now ;" does any 
one doubt that the man who wrote those worda 
wished to assure Booth that he was no longer 
watched, and that Booth could safely hide with 
him fVom his pursuers? Docs sn; one doubt, 
fhnn the further exprOBSi on in Ibis letter, "Juke 
will be at Green's with the ftinds," that Ihis 
was a part of the price of blood, or that the 
eight thousand dollars subscribed by others, 
and the one thousand additional, subscribed by 
the writer, were also a part of the price to be 

"The oil busineie," which was the declared 
business of O'lAughlin and Arnold, was the 
declared business of the iofkmous writer of 
this lett*r; was the declared business of John 
K. Burratt; was the declared business of Booth 
bimselt^ as explained to Chester and Payne; 
wae "(As hutmiu" referred to in his tslegrams 
to O'Langhlin, and meant the murder of tbe 
President, of hii Cabinet, and of General 
Grant. The first of these telegrams is dated 
Wasbington, IBth March, and is addressed 1« 
U, O'lAughlin, No. 67 North Exeter street, Bal- 
timore, Maryland, and is as fbllows; "Don't 
you fear to neglect your business; you had 
better come on at onee. J. Booth." The tele- 
graphio operator, Hoffman, who sent this dis- 
patch tnta Washington, swears that John 
Wilkes Booth deliTered it to him in person on 
Uie day of its date; and the handwriting of (he 
original telegram is established beyond ques- 
tion to be that of Booth. The other telegram 
is dated Washington, March 27, addressed "M. 
O'Uughlin, Esq., 67 North Exeter street, Balti- 
more, Maryland, snd is as follows: "Get word 
lo Sam. Corns on, with or without him, on 
Wednesday morning. We ssll that day, sure; 
don't fWil. J. Wilkes Booth." The originsi of 
this telegram is also proTed to be in the hond- 
writing of Booth. The sale referred to, in Ibis 
last telegram, was doubtless the murder of the 
President, and others — the "oil speculation," 
in which tbe writer of the letter from South 
Branch Bridge, dated April B, had taken a 
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IhouBand dollars, and in which Booth said 
there wap money, and Sanders said there was 
money, and Atzerodt said there was money. 
The words of this telegram, *' get word to Sam," 
mean Samuel Arnold, his co-conspirator, who 
had been with him during all his staj in Wash- 
ington, at Mrs. Vantyne's. These parties to 
this conspiracy, after they had gone to Balti- 
more, had additional correspondence with 
Booth, which the Court must infer had relation 
to carrying out the purposes of their confede- 
ration and agreement. The colored witness, 
Williams, testifies that John Wilkes Booth 
handed him a letter for Michael O'Laughlin, 
and another for Samuel Arnold, in Baltimore, 
some time in March last; one of which he de- 
livered to O'Laughlin at the theater in Balti- 
more, and the other to a lady at the door where 
Arnold boarded in Baltimore. 

Their agreement and co-operation in the 
common object having been thus established, 
the letter written to Booth by the prisoner 
Arnold, dated March 27, 1865, ^e handwriting 
of which is proved before the Court, and which 
was found in Booth's possession after the assas- 
sination, becomes testimony against O'Laugh- 
lin, as well as against the writer, Arnold, 
because it is an act done in furtherance of their 
combination. That letter is as follows: 

''DEARtToHN: Was business so important 
that you could not remain in Baltimore till I 
saw you? I came in as soon as I could, but 
found you had gone to Washington. I called 
also to see Mike, but learned from his mother 
he had gone out with you and had not returned. 
I concluded, therefore, he had gone with you. 
How inconsiderate you have l^nl When I 
left you, you stated that ire would not meet in a 
month or bo, and, therefore, I made application 
for employment, an answer to which I shall re- 
ceive during the week. I told my parents I had 
ceased with you. Can I, then, under existing 
circumstances, act as you request? You know 
full well that the Government suspicions some- 
thing is going on there; therefore, the under- 
taking is becoming more complicated. Why not, 
/or th$ present, desist, for various reasons, 
which, if you look into, you can readily see 
without my making any mention thereof. You, 
nor any one, can censure me for my present 
course. You hove been its cause, for how can 
I now come after tolling them I had left you ? 
Suspicion rests upon me now from my whole 
family, and even parties in the country. I will 
be compolled to leave home anyhow, and how \ 
soon I care not. None, no, not one, were more 
in favor of the enterprise than myself, and to- 
day would be there had you not done as you 
have. By this I mean manner of proceeding. 
I am, as you well know, in need. I am, as you 
may say, in rags; whereas, to-day, I ought to 
be well clothed. I do not feel right stalking 
about with meann, and more from appearances 
a beggar. I feel my dependence. But even all 
this would have been, an<l was, forgotten, for I 
wa9 one with you. Time more propitious will 
arrive yet. Do not act rashly or in haste. I 
would prefer your first query, '(Jo and see how 
it will be taken in Richmond,' and, ere long, I 



shall be better prepared to again he with you. I 
dislike writing. Would sooner verbally make 
known my views. Yet your now waiting causes 
me thus to proceed. Do not in anger peruse 
this. Weigh all I have said, and, as a rational 
man and a friend, you can not censure or up- 
braid my conduct. I sincerely trust this, nor 
aught else that shall or may occur, will ever be 
an obstacle to obliterate our former friendship 
and attachment. Write me to Baltimore, as I 
expect to bo in about Wednesday or Thursday; 
or, if you can possibly come on, I will, Tuesday, 
meet you at Baltimore at B. 

<' Ever, I subscribs myself, your friend, 

"SAM. 

ilere is the confession of the prisoner Arnold, 
that he was one with Booth in this oonspiraey; 
the fturther confession that they Are suspected 
by the Government of their country, And the 
acknowledgment that «uice ikey parted Booth 
had communicated among other things, a sug- 
gestion which leads to the remark in this letter, 
'* I would prefer your first query, Kxo and see 
how it will be taken at Richmond,' and ere long 
I shall be better prepared to again be uilh jrou.' 
This is a declaration that affects Arnold, Booth, 
and O'Laughlin alike, if the Court are satis- 
fied, and it is difilcult to see how they can have 
doubt on the subject, that the matter to be re- 
ferred to Richmond is the matter of the assas- 
sination of the President and others, to effect 
which these parties had previously agreed and 
conspired together. It is a matter in testimo- 
ny, by the declaration of John H. Surratt, who 
is as clearly proved to have been in this oon^ 
spiraoy aiKl murder as Booth himseU^ that 
about the very date of this letter, the 27th of 
March, upon the suggestion of Booth, and with 
his knowledge and consent, he went to Rich- 
mond, not only to sec "how it would be taken 
there," but to get funds with which to carry 
out the enterprise, as Booth had already* de- 
clared to Chester in one of his last interviews, 
when he said that he or "some one of the par- 
ty' would be constrained to go to Richmond 
for fiinds to carry out the conspiracy. Sun-att 
returned from Richmond, bringing with him 
some part of the money for which he went, and 
was then going to Canada, and, as the testi- 
mony discloses, bringing with him the dispatched 
from Jefferson Davis to his chief agentn in 
Canada, which, as Thompson declared to Con- 
over, made the proposed assassination -^aW 
right." Surratt, after seeing the parties here, 
left immediately for Canada, and delivered his 
dispatches to Jacob Thompson, the agent ot' 
Jefferson Davis. This was done by Sumtt 
upon the suggestion, or in exact accordance 
with the suggestion of Arnold, made on the 
27th of March in his letter to Booth just read, 
and yet you are gravely told that four weeks 
before the 27th of March, Arnold had aban- 
doned the conspiracy. 

Surratt reache<l Canada with these dispatcher 
as we have seen, about the Cth or 7th of 
April last, when the witness Conover saw tbeja 
delivered to Jacob Thompson and heard their 
contents stated by Thompson, and the decla- 
ration from him that these dispatches made it 
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'«ftll right." That SurraU was at thai time in 
Canada, it not only eitablished by the testi- 
mony of Conorer, but it is also in evidence 
that he told Weichmann on the 8d of April that 
he was going to Canada, and on that day left 
for Canada, and afterward, two letters ad- 
dressed by Surratt) orer the fieUUous signature 
of John Harrison to his mother and to Miss 
Ward, dated at Montreal, were received by 
them on the 14th of April, as testified by 
Weichmann and by Miss Ward, a witness 
called for the defense. Thus it appears that 
the condition named by Arnold in his letter had 
been complied with. Booth had '' gone to Rich- 
mond," in the person of Surratt, '' to see how 
it would be taken." The rebel authorities at 
Richmond had approved it, the agent had re- 
turned, and Arnold was, in his own words, 
thereby better prepared to rejoin Booth in the 
proseeotion of this conspiracy. 

To this end Arnold went to Fortress Mon- 
roe. As his letter expressly declares, Booth 
said when they parted, " we would not meet in 
a month or so, and iher^wt I made application 
for. employment — an answer to which I shall 
receive during the week." Ho did receive the 
answer tj^t week from Fortress Monroe, and 
went there to await the "more propitious time," 
bearing with him the weapon of death which 
Booth had provided, and ready to obey his call, 
as the act had been approved at Richmond and 
been made "all right" Acting upon the same 
fkct that the oonspiracy had been approved in 
^Richmond, and the/iind« provided, O'Laughlin 
came to Washington to identify General Grant, 
the person who was to become the victim of 
his violenoe in the fin^ consummation of this 
crime — General Grant, vhom, as is averred in 
the specification, it had become the part of 
O'Laughlin, by his agreement in this conspira- 
ej, to kill and murder. On the evening pre- 
ceding the assassination — the Idth of April — 
by the testimony of three reputable witnesses, 
against whose truthfulness not one word is 
uttered here or elsewhere, O'Laughlin went 
into the house of the Secretary of War, where 
General Grant then was, and placed himself 
in position in the hall where he could see him, 
having declared before he reached that point, 
to one of these witnesses, that he wished to 
see General Grant. The house was brilliantly 
illuminated at the time; two, at least, of the 
witnesses conversed with the accused, and the 
other stood very near to him, took special no- 
tice of his conduct, called attention to it, and 
suggested that he be put out of the house, and 
he was accordingly put out by one of the wit- 
nesses. These witnesses are confident, and 
haye no doubt, and so swear upon their oaths, 
that Michael O'Laughlin is the man who was 
present on that occasion. There is no denial 
on the part of the accused that he was in Wash- 
ington during the day and during the night of 
April 18th, and also during the day and during 
the night of the 14th; and yet, to get rid of 
this testimony, recourse is had to that common 
device— an iuki; a device never, I may say, 
more frequently resorted to than in this trial. 
But what an dUbi I Nobody is called to prove 
ity save some men who, by their own testimony, 



were engaged in a drunken debauch through 
the evening. A reasonable man who reads 
their evidence can hardly bo expected to allow 
it to outweigh the united testimony of three 
un impeached and unimpeachable witnesses 
who wer^ clear in their statements — who en- 
tertain no doubt of the truth of what they say 
— whose opportunities to know were full and 
complete, and who were constrained to take 
special notice of the prisoner by reason of his 
extraordinary conduct. 

These witnesses describe accurately the ap- 
pearance, stature, and complexion of the ac- 
cused, but because they describe his clothing 
as dark or black, it is urged that as part of 
his clothing, although dark, was not black, 
the witnesses are mistaken. O'Laughlin and 
his drunken companions (one of whom swears 
that he drank ten times that evening) were 
strolling in the streets and in the direction of 
the house of the Secretary of War, up the Av- 
enue; but you are asked to believe that these 
witnesses could not be mistaken in saying they 
were not off the Avenue above 7th street^ or 
on K street. I venture to say that no man 
who reads their testimony can determine sat- 
isfactorily all the places that were visited by 
O'Laughlin and his drunken associates that 
evening tfrom seven to eleven o'clock, P. M. 
All this time, from seven to eleven o'clock, P. 
M., must be accounted for satisfactorily before 
the aUbi can be established. Loughran does 
not account for all tho time, for he left O'Laugh- 
lin after seven o'clock, and rejoined him as he 
says, "I suppose about eight o'clock." Grillet 
did not meet him until haif-patt ten^ and then 
only casually saw him in passing the hotel. 
May not Grillet have been mistaken as to the 
fact, although he did meet O'Laughlin after 
eleven o'clock the same evening, as he<swears? 

Purdy swears to seeing him in the bar with 
Grillet about half-past ten, but, as we have 
seen by Grillet' s testimony, it must have been 
after eleven o'clock. Murphy contradicts, a$^ 
to ttme, both Grillet and Purdy, for he says it 
was half-past eleven or twelve o'clock when he 
and O'Laughlii^ returned to Rullman's, f^om 
Plats's, and Early swears the accused went 
from Rullman's to 2d street, to a dance about 
a quarter past eleven o'clock, when O'Laughlin 
took the lead in the dance and stayed about 
one hour. I follow these witnesses no further. 
They contradict each other, and do not account 
for O'Laughlin all the time from seven to 
eleven o'clock. I repeat, that no man can read 
their t«Btimony without finding contradictions 
most material at to time, and coming to the con- 
viction that they utterly fail to account for 
O'Laughlin's whereabouts on that evening. 
To establish an alibi the witnesses mw( know 
the fact and ittiify to it Longhran, Grillet, 
Purdy, Murphy, and Early utterly fail to prove 
it) and only succeed in showing that they did 
not know where O'Laughlin was all this time, 
and that some of them were grossly mistaken 
in what they testified, both as to Him and place. 
The testimony of James B. Henderson is equal- 
ly unsatisfactory. He is contradicted by other 
testimony of the accused as to place. He says 
O'Laughlin went up the Avenue, above 7th 
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street, but that he did not go to 9Ui street. 
The other witnesses swear he went to 9th 
street. He swears he went to Canterbury 
about nine o'clock, after going back from 7th 
street to Bullman's. Loughran swears that 
O'Laughlin was with him at the coMer of the 
ATcnue and 9th street at nine o'olockf and 
went from there to Canterbury, while Early 
swears that O'Laufrhlin went up as far as 11th 
street, and returned with him and took supper 
at Welckcr's, about eight o'clock. If these 
witnesses prove an alibi, it is really against 
each other. It is folly to pretend that they 

Srovo facts which make it impossible that 
'Laughlin could have been at the house of 
Secretary Stanton, ns three witnesses swear 
ne was, on the evening of the 18th of April, 
looking for General Grant. ^ 

Has it not, by the testimony thus reviewed, 
been established prima facie that in the months 
of February, March and April, O'Laughlin 
had combined, confederated, and agreed with 
John Wilkes Booth and Samuel Arnold to 
kill and murder Abraham Lincoln, William 
H. Seward, Andrew Johnson, and Ulysses S. 
Grant? Is it not established, beyond a shadow 
of doubt, that Booth had so conspired 
with the rebel agents in Canada as early as 
October last: that he was in search of agents 
to do the work on pay, in the interests of the 
rebellion, and that in this speculation Arnold 
and O'Laughlin had joined as early as Feb- 
ruary; that then, and after, with Booth and 
Surratt, they were in the ''oil business," which 
was the business of assassination by contract 
as a speculation ? If this conspiracy on the 
part of O'Laughlin with Arnold is established, 
even pHma facie, the declarations and acts of 
Arnold and Booth, the other conspirators, in 
furtherance of the common design, is evidence 
against O'Laughlin as well as against Arnold 
himself, or the other parties. The rule of law 
is, that the actor declaration of one conspir- 
ator, done in pursuance or turtherance of the 
common design, is the act or declaration of 
all the conspirators. 1 Whartoriy 706. 

The letter, therefore, of his co-conspirator, 
Arnold, is evidence against O'Laughlin because 
it is an act in the prosecution of the common 
conspiracy, suggesting what should be done in 
order to make it effective, and which sugges- 
tion, as has been stated, was followed out. 
The defense has attempted to avoid the force 
of this letter by reciting the statement of 
Arnold, made to Horner at the time he was 
arrt'sted, in which he declared, among other 
things, that the purpose was to abduct Presi- 
dent Lincoln and take him South ; that it was 
to be done at the theater by throwing the 
President out of the box upon the floor of the 
i<t:ige, when the accused was to catch him. 
The very announcement of this testimony ex- 
cit'.'d derision that such a tragedy meant only 
to lake the President and carry him gently 
away ! This pigmy to catch the giant as the 
assassins hurled him to the floor from an ele- 
vation of twelve feet I The Court has viewed 
the theater, and must be satisfied that Booth, 
in leaping from the President's box, broke his 
limb. The Court can not fail to conclude that 



this statement of Arnold was but another silly 
device, like that of ** the oil business," which, 
for the time being, he employed to hide frem 
the knowledge of his captor the fiaot that the 
purpose was to murder the President. No 
man cap, for a moment, believe that ai^y one 
of these conspirators hoped or desired, by sodi 
a proceeding as that stated by the prisoner, to 
take the President alive in the presence of 
thousands assembled in the theater after he had 
been thus thrown upon the floor of the stage, 
muchlfess to carry him through the city, through 
the lines of your army, fend deliver him into 
the hands of the rebels. No such purpose was 
expressed or hinted by the conspirators in Can- 
ada, who commissioned Boot^ to let these as- 
sassinations on contract. I shall waste not a 
moment more in combatting such an absurdity. 

Arnold does confess that he was a conspira- 
tor with Booth in this proposed murder: that 
Booth had a letter of introduction to Dr. Mudd; 
that Booth, O'Laughlin, Atserodt, Sorratt, a 
man with an alias, "Mosby,'^ and another 
whom he does not know, and himself, were 
parties to this conspiracy, and that Booth had 
furnished them all with arms. He concludes 
this remarkable statement to Horner with the 
declaration that at that time, to wit, the first 
week of March, or four weeks before he went 
to Fortress Monroe, he left the conspiracy, and 
that Booth told him to sell his arms if he chose. 
This is sufficiently answered by the fact that, 
four weeks qfterward, he wrot» his letter to 
Booth, which was found in Booth's possession' 
after the assassination, suggesting to him what 
to do in order to make the conspiracy a sue- 
cess, and by the furthifp fact that at the very 
moment he uttered these declarations, part of 
his arms were found upon his per8«)n, and the 
rest not disposed of, but at his father's house. 

A party to a treasonable and murderous 
conspiracy against the government of his coud- 
try can not be held to have abandoned ii be- 
cause he makes such a declaration as this, when 
he is in the hands of the officer of the law, ar- 
rested for his crime, and especially when his 
declaration is in conflict with and expressly 
contradicted by his written acts, and unsupport- 
ed by any conduct of his which becomes a citi- 
zen and a man. 

If he abandoned the conspiracy, why did he 
not make known the fact to Abraham Lincoln 
and his constitutional advisers that these men, 
armed with the weapons of assassination, were 
daily lying in wait for their lives ? To pre- 
tend that a man who thus conducts himself for 
weeks after the pretended abandonment, vol- 
unteering advice for the successful prosecution 
of the conspiracy, the evidence of which is in 
writing, and about which there can be no mis- 
take, has, in fact, abandoned it, is to insult the 
common understanding of men. O'Laughlin 
having conspired with Arnold to do this mur- 
der, is, therefore, as much concluded by the 
letter of Arnold of the 27th of March as is Ar- 
nold himself The further testimony touching 
O'Laughlin, that of Street t, establishes the llact 
that about the 1st of April he saw him in confi- 
dential conversation with J. Wilkes Booth, in 
\ this city, on the Avenue. Another man, whom 
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the witneM does not know, was in eonTeraation. 
O' Lttughlin called Streett to one aide, and told 
him Booth was busily engaged with his fHend — 
was talking prwaUiy to his friend. This re- 
mark of O'Laughlin is attempted to be account- 
ed for, hut the attempt failed; his counsel tak- 
ing the pains to ask what induced O'Laughlin 
to make the remark, receired the fit reply : " I 
did not see the interior of Mr. O'Laughlin's 
mind ; I can not telL" It is the provinoe of this 
Court to infer why that remark was made, and 
what it signified. 

That John H. Surratt, George A. Atserodt, 
Mary £. Surratt, Darid E. Herold, and Louis 
Payne, entered into this conspiracy with 
Booth, is so rery clear upon the tea|imony, that 
little time need be occupied in bringing again 
before the Court the eridence which establishes 
it. By the testimony of Weichmann we find 
Atserodt in February at the house of the pris- 
oner, Mrs. Surratt He inquired for her or for 
John when he came and remained over night. 
After this and before the assassination he visit- 
ed there frequently, and at that house bore the 
name of ** Port Tobacco," the name by which he 
was known in Canada among the conspirators 
there. The same witness testifies that he met 
him on the street, when he said he was going 
to Tisit Payne at the Herndon House, and also 
aocompanied him, along with Herold and John 
H. Surratt, to the theater, in March, to hear 
Booth play in **The Apostate." At the PennsyWa- 
nia House, one or two weeks previous to the 
assassination, Atserodt made the statement to 
Lieutenant Keim, when asking for his knife 
which he had left in his room, a knife corres- 
ponding in site with the one exhibited in Court^ 
*'I want that; if one fails I want the other," 
wearing at the same time his rcTolver at his 
belt. He also stated to Greenawalt, of the 
Pennsylvania House, in March, that he was 
nearly broke, but haid firiends enough to give 
him as much money as icould tee /dm ikrougK, 
adding, " I am going away some of these days, 
but wiU return with as much gold as will keep 
me all my lifetime." Mr. Greenawalt also says 
that Booth had frequent interviews with Atse- 
rodt, sometimes in the room, and at other times 
Booth would walk in and immediately go out, 
Atserodt following. 

John M. Lloyd testifies that some six weeks 
before the assassination, Herold, Atserodt, and 
John H. Surratt came to his house at Surratts- 
ville, bringing with them two Spencer carbines 
with ammunition, also a rope and wrench. 
Surratt asked the witness to take care of them 
and to conceal the carbines. Surratt took him 
into a room in the house, it being his mother's 
house, and showed the witness where to put the 
carbines, between the joists on the second floor. 
The carbines were put there according to his 
di rations, and concealed. Marcus P. Norton 
saw Atzerodt in conversation with Booth at the 
National Hotel about the 2d or 8d of March ; 
the conversation was confidential, and the 
witness accidentally heard them talking in re- 
l^rd to President Johnson, and say that " the 
class of witnesses would be of that character 
that there could be little proven by them." 
This conversation may throw some light on the 



fact that Atserodt was found ih possession of 
Booth's bank book 1 

Colonel Kevins testifies that on the I2th of 
April last he saw Atserodt at the Kirk wood 
House; that Atserodt there asked him, a 
stranger, if he knew where Vice-President 
Johnson was, and where Mr. Johnson's room 
wat. Colonel Nevins showed him where the 
room of the Vice-President was, and told him 
that the Vice-President was then at dinner. 
Atserodt then looked into the dining-room, 
where Vice-President Johnson was dining 
alone. Robert R. Jones, the clerk at the Kirk- 
wood House, states that on the 14th, the day of 
the murder, two days after this, Atserodt reg- 
istered his name at the hotel, G. A. Atserodt, 
and took No. 126, retaining the room that day, 
and carrying away the key. In this room, af- 
ter the assassination, were found the knife and 
revolver with which he intended to murder the 
Vice-President. 

The testimony of all these witnesses leaves 
no doubt that the prisoner, George A. Atserodt, 
entered into this conspiracy with Booth; that 
he expects to receive a large compensation 
for the service that he would render in its exe- 
cution ; that he had undertaken the assassina- 
tion of the Vice-President for a price ; that he, 
with Surratt and Herold, rendered the import- 
ant service of depositing the arms and ammu- 
nition to be used by Booth and his confederates 
as a protection in their flight after the conspir- 
acy had been executed ; and that he was care- 
ful to have his intended victim pointed out to 
him, and the room he occupied in the hotel, so 
that when he came to perform his horrid work 
he would know precisely where to go and whom 
to strike. 

I take no fdrther notice now of the prepara- 
tion which this prisoner made for the successful 
execution of this part of the traitorous and 
murderous design. The question is, did he en- 
ter into this conspiracy ? His language, over- 
heard by Mr. Norton, excludes every other 
conclusion. Vice-President Johnson's name 
was mentioned in that secret conversation with 
Booth, and the very suggestive expression was 
made between them that ** little could be proved 
by the witnesses." His confession in his de- 
fense is conclusive of his guilt. 

ThatPayne wasin this conspiracy is confessed 
in the defense made by his counsel, and is also 
evident from the facts proved, that when the con- 
spiracy was being organised in Canada by 
lliompson, Sanders, Tucker, Cleary, and Clay, 
this man Payne stood at the door of Thompson ; 
was recommended and indorsed by Clay with 
the words, " We trust him ; " that, after coming 
hither he first reported himself at the house of 
Mrs. Mary E. Surratt, inquired for her and for 
John H. Surratt ; remained there for four days, 
having conversation with both of them ; hav- 
ing provided himself with means of disguise, 
was also supplied with pistols and a knife, 
such as he afterward used, and spurs, prepara- 
tory to his flight ; was seen with John H. Sur- 
ratt, practicing with knives such as those 
employed in this deed of assassination, and 
now before the Court ; was afterward provided 
with lodging at the Herndon House at the i&- 
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sUnoe of Surratt ; was yisited there by Atzerodt, 
and attended Booth and Surratt to Ford's thea- 
ter, occupying with those parties the box, as I 
belicTC and which we may readily infer, in 
which the President was afterward murdered. 

If further testimony be wanting that he had 
entered into the conspiracy, it may be found in 
the fact sworn to by Weichmann, whose testi- 
mony no candid man will discredit, that about 
the 20th of March, Mrs. Surratt, in great ex- 
citement, and weeping, said that hor son John 
had gone away not to return, when about three 
hours subsequently, in the afternoon of the 
same day, John H. Surratt re-appeared, came 
rushing in a state of frensy into the room, in 
his mother's house, armed, declaring he would 
shoot whoever came into the room, and pro- 
claiming that his prospects were blasted and 
his hopes gone; that soon Payne came into the 
same room, also armed and under great excite- 
ment, and was immediately followed by Booth, 
with his riding-whip in his hand, who walked 
rapidly across the floor from side to side, so 
much excited that for some time he did not no- 
tice the presence of the witness. Obserring 
Weichmann, the parties then withdrew, upon a 
suggestion from Booth, to an upper room, and 
there had a private interview. From all that 
transpired on that occasion, it is apparent that 
when these parties left the house that day, 
it was with the full purpose of completing some 
act essential to the final execution of the work 
of assassination, in conformity with their pre- 
vious confederation and agreement. They re- 
turned foiled — from what cause is unknown — 
dejected, angry, and covered with confusion. 

It is almost imposing upon the patience of 
the Court to consume time in demonstrating the 
fact, which none conversant with the testimony 
of this case can for a moment doubt, that John 
H. Surratt and Mary K. Surratt were as surely 
in the conspiracy to murder the President as 
was John AVilkcs Booth himself. You have the 
frequent interviews between John H. Surratt 
and Booth, his intimate relaiions with Payne, 
his visits from Atzcrodt and Herold, his deposit 
of the arms to cover their flight after the con- 
spiracy should have been executed; his own 
declared visit to Richmond to do what Booth 
himself said to Chester must be done, to-wit, 
that he or some of the party must go to Rich- 
mond in order to get funds to carry out the 
conspiracy ; that ho brought back with him 
gold, the price of blood, confessing himself that 
he was there; that ho immediately went to 
Canada, delivered dispatches in cipher to Jacob 
Thompson from Jefferson Davis, which were in- 
terpreted and read by Thompson in the pres- 
ence of the witness Conover, in which the con- 
spiracy was approved, and, in the language of 
Thompson, the proposed assassination was 
"made all right." 

One other fact, if any other fact be needed, 
and I have done with the evidence which proves 
that John H. Surratt entered into this combina- 
tion ; that is, that it appears by the testimony 
of the witness, the cashier of the Ontario, Bank, 
Montreal, that Jacob Thompson, about the day 
that these dispatches were delivered, and while 
Surratt was then present in Canada, drew from 



, that bank of the rebel fdnds there on deposit 
I the sum of one hundred and eighty thout<and 
dollars. This being done, Surratt finding it 
safer, doubtless, to go to Canada for the grett 
bulk of funds which were to be distributed 
among these hired assassins than to attempt 
to carry it through our lines direct from Bich-^ 
mond, immediately returned td Washington, 
and was present in this city, as is proven by 
the. testimony of Mr. Reid, on the afternoon of 
the 14th of April, the day of the assassination, 
booted and spurred, ready for flight when- 
ever the fatal blow should have been struck. 
If he was not a conspirator and a party to this 
great crime, how comes it that from that hour 
to this no van has seen him in the capital, nor 
has he been reported anywhere ontside of Ctn- 
ada, having arrived in Montreal, as the testi- 
mony shows, on the 18th of April, four days after 
the murder? Nothing but his conscious coward 
guilt could possibly induce him to absent him- 
self from his mother, as he does, upon her 
trial. Being one of these conspirators, ss 
charged, every act of his in the prosecution of 
this crime is evidence against the other partiei 
to the conspiracy. 

That Mary E. Surratt is as guilty as her son 
of having thus conspired, combined and confed- 
ated to do this murder, in aid of tliis rebellion, 
is clear. First, her house was the headquarters 
of Booth, John H. Surratt, Atserodt, Payne and 
Herold. She is inquired for by Atxerodt; shs 
is inquired for by Payne, and she is visited b^ 
Booth, and holds private conversations witft 
him. His pict ure, together with that pf the chief 
conspirator, Jefferson Davis, is found in her 
house. She sends to Booth for a carriage to 
take her, on the 11th of April, to Surratt sville, 
for the purpose of perfecting the arrangement 
deemed necessary to the successful execution of 
the conspiracy, and e8]>ecially to facilitate and 
protect the coiiH]Hrators in their escape from 
justice. On that occaHion Booth, having dis- 
posed of his carriage, gives to the ageni she 
employed ten dollars, with which to hii-e a con- 
veyance for thnt purpose. And yet the pre- 
tence is made that Mrs. Surratt went on the 
11th to Surrattsville exclusively upon her own 
private and' lawful business. Can any one tell, 
if that be so, how it comes that she should apply 
to Booth for a conveyance, and how it comes 
that he, of his own accord, having no convey- 
ance to furnish her, should send her ten dollars 
with which to procure it ? There is not the 
slightest indication that Booth was under any 
obligation to her, or that she had any claim 
upon him, either for a conveyance or for ihe 
means with which to procure one, except that 
he was bound to contribute, being the agent of 
the conspirators in Canada and Richmond, 
whatever money might be necessary to the con- 
summation of this infernal plot. On that day, 
the 11th of April, John H. Surratt had not re- 
turned from (yanada with the fund« furnished 
by Thompson! 

Upon that journey of the 11th, the accufed, 
Mary E. Surratt, met the witness, John M. 
Lloyd, at Uuiontown. She called him; he got 
out of his carriage and came to her, and she 
whispered to him in so low a tone that her at- 
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idant could not hear her words, though Llojd, 
whom thcj were spoken, did distinctlj hear 
Bin, and testifies that she told him he should 
▼o those *' shooting-irons" ready, meaning 
e carbines which her son and Herold and At- 
rodt had deposited with him, and added the 
xaon, *^for they would soon be called for." 
i the day of the assassination she again sent 
- Booth, had an interriew with him in 
r own house, and immediately went again to 
rrattsville, and then, at about six o'clock in 
3 afternoon, she delivered to Lloyd a field- 
irss and told him " to hare two bottles of 
ilsky and the carbines ready, as they would 

called for that night." Haring thus per- 
iled the arrangement, she returned to Wash- 
;ton to her own house, at about half-past 
^ht o'clock in the evening, to await the final 
»ult. How could this woman anticipate, on 
iday afternoon, at six o'clock, that these arms 
»uld be called for and would be needed that 
ght, unless she was in the conspiracy and 
lew the blow was to be struck, and the flight 
the assassins attempted by that route? Was 
t the private conversation which Booth held 
th her in her parlor on the afternoon of the 
th of April, just before she left on this bust- 
80, in relation to the orders she should give 
have the anfis ready? 

An endeavor is made to impeach Lloyd. But 
e Court will observe that no witness has been 
lied who contradicts Lloyd's statement in any 
kterial matter; neither has his general char- 
ter for truth been assailed. How, then, is he 
peached ? Is it claimed that his testimony 
:) ws that ho was a party to the conspiracy ? 
en it is conceded by those who set up any 
sh pretence that there was a conspiracy. A 
ispimcy between whom ? There can be no 
lepiracy without the co-operation or agree- 
tnt of two or more persons. Who were the 
ler parties to it? Was it Mary £. Surratt? 
L8 it John H. Surratt, George A. Atserodt, 
▼id E. Herold ? Those are the only persons, 
far as his own testimony or the testimony of 
y other witness discloses, with whom he had 
y communication whatever on any subject 
mediately or remotely touching this con- 
iraoy before the assassination. His receipt 
d concealment of the arms are unexplained 
idence that he was in the conspiracy. 
rhe explanation is that he was dependent 
on Mary E. Surratt; was her tenant; and 
I declaration, given in evidence by the ac- 
sed herself, is Uiat "she had ruined him, and 
>ught this trouble upon him." But because 
vraa weak enough, or wicked enough, to be- 
ne the guilty depositary of these arms, and to 
liver them on the order of Mary E. Surratt to 
( Assassins, it does not follow that he is not to 
believed on oath. It is said that he concealed 
; facts that the arms had been left and called 
He so testifies himself, but he gives the 
i8on that he did it only fh>m apprehension of 
ager to his life. If he were in the conspiVacy, 

general credit being unchallenged, his tes- 
Lony being uncontradicted in any material 
iter, he is to be believed, and can not be dis- 
ieved if his testimony is substantially cor- 
>eraied by other reliable witnesses. Is he 



not corroborated tonching the deposit of arms 
by the fact that the arms are produced in court, 
one of which was found upon the person of 
Booth at the time he was overtaken and slain, 
and which is identified as the same which had 
been left with Lloyd by Herold, Surratt and At- 
serodt? Is he not corroborated in the fact of 
the first interview with Mrs. Surrait by the 
joint testimony of Mrs. Offut and Ix>uis J. 
Weichmann, each of whom testified (and they 
are contradicted by no one), that on Tuesday, 
the 11th day of April, at Uniontown, Mrs. Sur- 
ratt called Mr. Lloyd to come to her, which he 
did, and she held a secret conversation with 
him ? Is he not corroborated as to the last con- 
versation on the 14th of April by the testimony 
of Mrs. OfFut, who swears that upon the 14th 
of April she saw the prisoner, Mary £. Surratt, 
at Lloyd's house, approach and hold conversa- 
tion with him ? Is he not corroborated in the 
fact, to which he swears, that Mrs. Surratt de- 
livered to him at that time the field-glass wrap- 
ped in paper, by the sworn statement of Weich- 
mann, that Mrs. Surratt took with her on that 
occasion two packages, both of which were 
wrapped in paper, and one of which he de- 
scribes as a small package about six inches in 
diameter? The attempt was made by calling 
Mrs. Offut to prove that no such package was 
delivered, but it failed; she merely states that 
Mrs. Surratt delivered a package wrapped in 
paper to her after her arrival there, and before 
Lloyd came in, which was laid down in the 
room. But whether it was the package about 
which Lloyd testifies, or the other package of 
the two about, which Weichmann testifies, as hav- 
ing been carried there that day by Mrs. Surratt, 
does not appear. Neither does this witness 
pretend to say that Mrs. Surratt, after she had 
delivered it to her, and the witness had laid it 
down in the room, did not again take it up, if 
it were the same, and put it in the hands of 
Lloyd. She only knows that she did not see 
that done ; but she did see Lloyd with a pack- 
age like the one she received in the room before 
Mrs. Surratt left. How it came into his posses- 
sion she is not able to state; nor what the pack- 
age was that Mrs. Surratt first handed her; nor 
which of the packages it was she afterward saw 
in the hands of Lloyd. 

But there is one other fact in this case that 
puts forever at rest the question of the guilty 
participation of the prisoner, Mrs. Surratt, in 
this conspiracy and murder; and that is, that 
Payne, who had lodged four days in her house, 
who, during all that time, had sat at her table, 
and who had often conversed with her, when 
the guilt of his great crime was upon him, and 
he knew not where else he could so safely go to 
find a co-conspirator, and he could trust none 
that was not, like himself, guilty, with even the 
knowledge of his presence, under cover of 
darkness, after wandering for three days and 
nights, skulking before the pursuing officers of 
justice, at the hour of midnight, found his way 
to the door of Mrs. Surratt, rang the bell, was 
admitted, and upon being asked, "Whom do 
you want to see?" replied, "Mrs. Surratt." He 
was then asked by the officer, Morgan, what he 
came at that time of night* for, to which he 
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plied, " to dig a gutter in the morning ; Mre. 
Surratt had sent for him." Afterward he said 
*' Mrs. Surratt knew he was a poor man and 
came to him" Being aaked where he last worked, 
he replied, ^* sometimes on *!' street," and 
where he boarded, he replied, " he had no board- 
ing-house, and was a poor man who got his 
living with the pick " which he bore upon his 
shoulder, having stolen it from the intrenoh- 
ments of the CapitaL Upon being pressed 
again why he came there at that time of night 
to go to work, he answered that he simply 
called to see what time he sliould go to work in 
the morning. Upon being told by the officer, 
who, fortunately, had preceded him to this 
house, that he would have to go to the Provost 
Marshal's office, he moved and did not answer, 
whereupon Mrs. Surratt was asked to step into 
the hall and state whether she knew this man. 
Raising her right hand, she exclaimed, ''Before 
God, sir, I have not seen that man before ; I 
have not hired him; I do not know anything 
about him." The hall was brilliantly lighted. 

If not one word had been said, the mere act 
of Payne, in flying to her house for shelter, 
would have borne witness against her strong 
as proofs f^om Holy WriL But when she de- 
nies, aAer hearing his declarations that she 
had sent for him, or that she had gone to him 
and hired him, and calls her God to witness 
that she had never seen him, and know nothing 
of him, when in point of fact, she had seen 
him for four successive days in her own house, 
in the same clothing which he then wore, who 
can resist for a moment the conclusion that 
these parties were alike guilty ? 

The testimony of Spanglers complicity is 
conclusive and brief. It was impossible to 
hope for c>»cape after assassinating the Presi- 
dent, and such others as might atten«l him in 
Ford's theater, without arrangements being 
first made to aid the flight of the assassin, and, 
to some extent, prevent immediate pursuit. 

A .stable was to be provided close to Ford's 
theater, in which the horses could be concealed, 
and kept ready for the assassin's use whenever 
the murderous blow was struck. Accordingly, 
Booth secretly, through Maddox, hired a stable 
in the rear of the theater, and connecting with 
it by an alley, as early as the Ist of January 
last, showing that at that time he had concluded, 
notwithstanding all that has been said to the 
contrary, to murder the President in Ford's 
theater, an«l provide the means for immediate 
and successful flight. Conscious of his guilt, 
be paid the rent for this stable through Maddox, 
month by month, giving him the money. He 
employed Spanglcr, doubtless for the reason 
that he could trust him with the secret, as a 
carpenter to fit up this shed, so that it would 
furnish room for two horses, and provided the 
door with lock and key. Spangler did this 
w^ork for him. Then it was necessary that a 
carpenter, having access to the theater, should 
be employed by the assassin to provide a bar 
for the outer door of the passage leading to the 
President's box, solhat when he entered upon 
his work of assassination he would be secure 
from interruption from the rear. By the evi- 
dence it is shown that Spangler was in the box 



in which the President was murdered on tht 
afternoon of the 14th of April, and when then 
damned the President and General Grant, snd 
said the President ought to be cursed, he had 
got so many good men killed, showing not only 
his hostility to the President, but the cause of 
it, that he had been faithful to his oath, and 
had resisted that great rebellion, in the interest 
of which his life was about to be sacrificed by 
this man and his co-conspirators. In perfonn- 
ing the work, which had doubtless been in- 
trusted to him by Booth, a mortise was out in 
the walL A wooden bar was prepared, oae 
end of which could be readily inserted in the 
mortise and the other pressed against the edge 
of the door, on the inside, so as to prevent its 
being opened. Spangler had the skill and the 
opportunity to do that work and all the addi- 
tional work which was done. 

It is in evidence that the screws in "the 
keepers" to the locks on each of the inner 
doors of the box occupied by the President were 
drawn. The attempt has been made, on behalf 
of the prisoner, to show that this was done some 
time before, accidentally, and with no bad de> 
sign, and had not been repaired by reason of 
inadvertence; but that attempt has utterly 
failed, because the testimony adduced for that 
purpose relates exclusively to but one of the two 
inner doors, while the fact is that the sorewi 
were drawn in both, and the additional preeas- 
tion taken to cut a small hole through one of 
these doors, through which the party approaeb- 
ing, and while in the private passage would be 
enabled to look into the box and examine the 
exact posture of the President before entering. 
It was also deemed essential, in the execntios 
of this plot, that some one should watch at the 
outer door, in the rear of the theater, by which 
alone the assassin could hope for escape. It 
was for this work Booth sought to emploj 
Chester in January, offering $3,(KX) down of the 
money of his employers, and the assurance thai 
he should never want. What Chester refused 
to do, Spangler undertook and promised to do. 
When Booth brought his horse to the rear door 
of the theater, on the evening of the murder, he 
called for Spangler. who went to him, when 
Booth was heard to say to him, *'Ned. yuu'll 
help me all you can, won't you?" To which 
Spangler replied, "Oh, yes."' 

When Booth made his escape, it is testified bj 
Colonel Stewart, who pursued him across the 
stage and out through the same door, that, as he 
approached it, some one slammed it shut. Rii- 
terspaugh, who was standing behind the scenee 
when Booth fired the pistol and fled, saw Dooih 
run down the passage toward the back do:>r. 
and pursued him; but Booth drew his ki.ife 
upon him and passed out, slamming ihe d>>ir 
after him. Ritterspaugh opened it and weni 
through, leaving it open behind him. leaving 
Spangler inside, and in a position from which 
he readily could hove reached the duor. Rit- 
terspaugh also states that very quickly after 
he had passed through this door he was followed 
by a large man, the first who followed him, and 
who was, doubtless, Colonel Stewart. Stewart 
is very positive that he saw this door slammi-d; 
that he himself was constrained to open it, and 
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md some diAenltj in opening it. He also testi- 
\itB that as he approached the door a man stood 
lear enough to haye thrown it to with his 
Mind, and this man, the witness helieyes, was 
Jie prisoner Spangler.' Ritterspaugh has sworn 
hat he left the door open behind him when he 
irent ont^ and that he was first followed by 
lie large man, Colonel Stewart Who slammed 
hat door behind Ritterspaugh? It was not 
litterspaagh; it conld not haye been Booth, for 
Etitterspangh swears that Booth was mounting 
lis horse at the time; and Stewart swears that 
Booth was upon his horse when he came out. 
That it was Spangler who slammed the door 
liter Ritterspaugh may not only be inferred 
nrom Stewart's testimony, but it is made very 
dear by his own conduct afterward, upon the 
return of Ritterspaugh to the stage. The door 
!>cing then open, and Ritterspaugh being asked 
vhich way Booth went, had answered. Rit- 
;erBpaugh says: *'Then I came back on the 
itage, where I had left Edward Spangler; he 
lit mo on the face with his hand, and said, 
Don't say which way he went.' I asked him 
irhat he meant by slapping me in the mouth. 
9e said, 'For Gknl's sake, shut up.'" 

The testimony of Withers is adroitly handled, 
o throw doubt upon those facts. It can not 
trail, for Withers says he was knocked in the 
leene hy Booth, and when he "come to" he got 
k side Tiew of him. A man knocked down 
md senseless, on "coming to" might mistake 
anybody, by a side view, for Booth. 

An attempt has been made by the defense to 
tisoredit this testimony of Ritterspaugh, by 
howing his contradictory statements to Giffbrd, 
Harlan and Lamb^ neither of whom do, in fact, 
ontradiot him, but substantially sustain him. 
fone but a guilty man would have met the wit- 
lesB with a blow for stating which way the as- 
asain had gone. A like confession of guilt 
rwB made by Spangler when the witness Miles, 
he same evening, and directly after the assas- 
ination, came to the back door, where Spang- 
ir was standing, with others, and ^sked Spang- 
^r who it was that held the horse, to which 
pangler replied: "Hush; don't say anything 
bout iL" He confessed his guilt again when 
e denied to Mary Anderson the fact, proved 
ere beyond all question, that Booth had called 
im when he came to that door with his horse, 
sing the emphatic words, "No; he did not; he 
.id not call me." The rope comes to bear wit- 
ies8 against him, as did the rope which Atse- 
odt, and Hcrold, and John H. Surratt, had 
larried to Surrattsville, and deposited there 
rith the carbines. 

It is only surprising that the ingenious coun- 
lel did not attempt to explain the deposit of the 
*ope at Surrattsville by the same method that 
MB adopted in explanation of the deposit of 
Jiis rope, some sixty feet long, found in the 
sirpct-SAck of Spangler, unaccounted for, save 
>y some evidence which tends to show that he 
nay Lave carried it away from the theater. 

It is not needful to take time in the recapit- 
ulation of the evidence, which shows conclu- 
lively that David £. Herold was one of these 
lonspirators. His continued association with 
biooth, with Atserodt, his visits to Mrs. Sur- 



ratt's, his attendance at the theater with Payne, 
Surratt and Atserodt, his connexion with Atze- 
rodt on the evening of the murder, riding with 
him on the street in the direction of, and near 
to, the theater at the hour appointed for the 
work of assassination, and his final flight and 
arrest, show that he, in common with all the 
other parties on trial, and all the parties named 
upon your record not upon trial, had combined 
and confederated to kill and murder in the in- 
terests oftihe rebellion, as charged and specified 
against them. 

That this conspiracy was entered into by all 
these parties, both present and absent, is thus 
proved by the acts, meetings, declarations and 
correspondenoe of all the parties, beyond any 
doubt whatever. True, it is circumstantial evi- 
dence, but the Court will remember the Irule 
before recited, that circumstances ean not lie; 
that they are held sufficient in every court 
where justice is judicially administered to es- 
tablish the fact of a conspiracy. I shall take 
no further notice of the remark made by the 
learned counsel who opened for the defense, 
and which has been followed by several of his 
associates, that, under the Constitution, it re- 
quires two witnesses to prove the overt act of 
high treason, than to say, this is not a charge 
of high treason, but of a treasonable conspir- 
acy, in aid of a rebellion, with intent to kill 
and murder the Executive officer of the United 
States, and commander of its armies, and of 
the murder of the President, in pursuance of 
that conspiracy, and with the intent laid, etc. 
Neither by the Constitution, nor by the rules of 
the oommon law, is any fact connected with 
this allegation required to be established by 
the testimony of more than one witness. I 
might say, however, that every substantive 
averment against each of the parties named 
upon this record has been established by the 
testimony of more than one witness. 

That the several accused did enter into this 
conspiracy with John Wilkes Booth and John 
H. Surratt, to murder the officers of this Gov- 
ernment named upon the record, in pursuance 
of the wishes of their employers and instiga- 
tors in Richmond and Canada, and with intent 
thereby to aid the existing rebellion and sub- 
vert the Constitution and laws of the United 
States, as alleged, is no longer an open ques- 
tion. 

The intent as laid was expressly declared 
by Sanders in the meeting of the conspirators 
at Montreal in February &st, by Booth in Vir- 
ginia and New York, and by Thompson to Con- 
over and Montgomery ; but if there were no 
testimony directly upon this point, the law 
would presume the intent, for the reason that 
such was the natural and necessary tendency 
and manifest design of the act itself. 

The learned gentleman (Mr. Johnson) says 
the Government has survived the assassination 
of the President, and thereby would have you 
infer that this conspiracy was not entered into 
and attempted to be executed with the intent 
laid. With as much show of reason, it might 
be said that because the Government of the 
United States has survived this unmatched 
rebellion, it therefore results that the rebel con- 
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expired on the day of the murder, for his letter 
and the testimony disclose that this month of 
suspension began to run from about the first 
week in &faroh. He stood ready with the 
arms whioh Booth. had furnished him to aid 
the escape of the murderers by that rowte, and 
secure their communication with, their employ- 
ers. He had given the assurance in that letter 
to Booth, that although the GoTornment *' sus- 
picioned them/' and ihe undertaking was *^ be- 
coming complicated," yet " a time more propi- 
tious would arrive " for the consummation of 
this conspiracy in which he *^ was one " with 
Booth, and when he would " be better prepared 
to again be with him." 

8uch were the preparations. The horses 
were in readiness for the flight; the ropes were 
procured, doubtless, for the purpose of tying 
the horses at whatever point they might be 
constrained to delay, and to secure their boats 
to their moorings in making their way across 
the Potomac. The five murderous camp knives, 
the two carbines, the eight revolvers, the Der- 
ringer, in Court and identified, all were ready 
for the work of death. The part that each had 
played has already been in part stated in this 
argument, and needs no repetition. 

Booth proceeded to the theater about nine 
o*clock in the evening, at the same time that At- 
terodt, Payne and Herold were riding the streets, 
while Surratt, having parted with his mother 
at the brief interview in her parlor, from which 
his retreating steps were heard, was walking 
the avenue, looted and spurred, and doubtless 
consulting with O'Laughlin. When Booth 
reached the rear of the theater, he called Span- 
gler to him (whose denial of that fact, when 
charged with it, as proven by three witnesses, 
is very significant), and received ft'om Span- 
gl^r his pledge to help him all he could, when 
with Booth he entered the theater by the stage 
loor, doubtless to see that the wa>y was clear 
from the box to the rear door of the theater, 
and look upon their victim, whose exact posi- 
tion they could study from the stage. After 
tiii» view, Booth passes to the street, in fh>nt 
>f the theater, where, on the pavement with 
dther conspirators yet unknown, among them 
one described as a low-browed villain, he 
awaits the appointed moment. Booth himself. 
Impatient) enters the vestibule of the theater 
From the front, and asks the time. He is re- 
ferred to the clock, and returns. Presently, 
as the hour of ten approached, one of his guilty 
associates called the time; they wait; again, 
as the moments elapsed, this conspirator 
upon watch called the time; again, as the ap- 
pointed hour draws nigh, he calls the time; 
and finally, when the fatal moment arrives, he 
repeats in a louder tone, " Ten minutes past 
ten o'clock.*' Ten minutes past ten o'clock ! 
The hour has come when the red right hand of 
these murderous conspirators should strike, 
and the dreadful deed of assassination be done. 

Booth, at the appointed moment, entered the 
theater, ascended to the dress-circle, passed to 
the right, paused a moment, looking down, 
doubtless to see if Spangler was at his post, 
and approached the outer door of the close pas- 
sage leading to the box occupied by the Presi- 



dent, pressed it open, passed in, and closed the 
passage door behind him. Spanglcr's bar was 
in its place, and was readily adjusted by Booth 
in the mortise, and pressed against the inner 
side of the door, so that he was secure from in- 
terruption from without. He passes on to the 
next door, immediately behind the President, 
and there stopping, looks through the aperture 
in the door into the President's box, and delib- 
erately observes the precise position of his vic- 
tim, seated in the chair which had been pre- 
pared by the conspirators as the altar for the 
sacrifice, looking calmly and quietly down up- 
on the glad and grateful people whom by his 
fidelity he had saved from the peril whioh had 
threatened the destruction of their government, 
and all they held dear this side of the grave, 
and whom he had come upon invitation to greet 
with his presence, with the words still linger- 
ing upon his lips which he had uttered with 
uncovered head and uplifted hand before God 
and his country, when on the 4th of last March 
he took again the oath to preserve, protect and 
defend the Constitution, declaring that he en- 
tered upon the duties of his great office " with 
malice toward none — with charity for all." In 
a moment more, strengthened by the knowledge 
that his co-conspirators were all at their posts, 
seven at least of them present in the city, two 
of them, Mudd and Arnold,- at their appointed 
plaoes, watohing for his coming, this hired as- 
sassin moves stealthily through the door, the 
fastenings of which had been removed to facil- 
itate his entrance, fires upon his victim, and 
the martyr spirit of Abraham Lincoln ascends 
toQod. 

** Treaaon has done hia wont ; nor stael nor poiaon. 
Malice domeettc, foreign lery, nothing 
Can tonch him further." 

At the same hour, when these accused and 
their co-conspirators in Richmond and Canada, 
by the hand of John Wilkes Booth, inflicted 
this mortal wound which deprived the republic 
of its defender, and filled this land from ocean 
to ocean with a strange, great sorrow, Payne, 
a very demon in human form, with the words 
of falsehood upon his lips, that he was the bearer 
of a message f^om the physician of the venerable 
Secretary of State, sweeps by his servant, en- 
counters his son, who protests that the assassin 
shall not disturb his father, prostrate on a bod 
of sickness, and receives for answer the assas- 
sin's blow from the revolver in his hand, re- 
peated again and again, rushes into the room, 
is encountered by Major Seward, inflicts wound 
after wound upon him with his murderous knife, 
is encountered by Hansell and Robinson, each 
of whom he also wounds, springs upon the de- 
fenseless lind feeble Secretary of State, stabs 
first on one side of his throat, Uien on the other, 
again in the face, and is only prevented from 
literally hacking out his life by the persistence 
and courage of the attendant Robinson. He 
turns to flee, and, his giant arm and murderous 
hand for a moment paralysed by the conscious- 
ness of guilt, he drops his weapons of death, 
one in the house, the other at the door, where 
they were taken up, ^nd are here now to bear 
witness against him. He attempts escape on 
the horse which Booth and Mudd had procured 
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of Gardner — with what raeceu has already 
been stated. 

Atserodt-, near midnight, retuniB to the stable 
of Naylor the horse which he had procured for 
this work of munlcr, having been interrupted 
in the execution of the part assigned him at the 
Kirk wood House, by the timely coming of oiti- 
sens to the defense of the Vice-President, and 
creeps into the Pennsylvania House at two 
o'clock in the morning with another of the con- 
spirators, yet unknown. There he remained 
until about Ato o'clock, when he left, fbund his 
way to Georgetown, pawned one of his roToly- 
ers, now in court, and fled northward into 
Maryland. 

He ie traced to Montgomery county, to the 
house of Mr. Meti, on the Sunday succeeding 
the murder, where, as is proved by the testi- 
mony of three witnesses, he said that if the man 
that was to follow Gen. Grant had followed him, 
it was likely that Grant was shot. To one of 
these witnesses (Mr. Leaman^ he said he did 
not think Grant had been killed ; or if he had 
been killed, he was killed by a man who got on 
the cars at the same time that Grant did; thus 
disclosing most clearly that one of his co-con- 
spirators was assigned the task of killing and 
murdering Gen. Grant, and that Atterodt knew 
that Gen. Grant had left the city of Washing- 
ton, a fact which isiiot disputed, on the Friday 
evening of the murder, by the evening train. 
Thu^ this intended victim of the conspiracy es- 
caped, for that night, the knives and revolvers 
of Atserodt^ and O'Laughlin, and Payne, and 
Herold, and Booth, and John H. Surratt, and, 
perchance. Harper and Caldwell, and twenty 
others, who were then here lying in wait for his 
life. 

In the meantime Booth and Herold, taking 
the route before agreed upon, make directly 
after the assassination, for the Anaoostia bridge. 
Booth crosses first, gives his name, passes the 
guard, and is speedily followed by Herold. 
They make their way directly to Snrrattsville, 
where Herold calls to Lloyd, *' Bring out those 
things," showing that there had been communi- 
cation between Uiem and Mrs. Surratt after her 
return. Both the carbines being in readiness, 
according to Mary £. Surratt's directions, both 
were brought out. The j took but one. Booth de- 
clined to carry the otlier, saying that his limb was 
broken. They then declared that they had mur- 
dered the President and the Secretary of State. 
They then make their way directly to the house 
of the prisoner Mudd, assured of safety and se- 
curity. They arrived early in the morning be- 
fore day, and no man knows at what hour thoy 
left. Herold rode toward Bryantown with 
Mudd about three o'clock that afternoon, in the 
vicinity of which place he parted with him, 
remaining in the swamp, and was afterward 
Been returning the same afternoon in the direc- 
tion of Mudd's house; about which time, a little 
before sundown, Mudd returned from Bryan- 
town toward his home. This village, at the 
time Mudd was in it, was thronged with soldiers 
in pursuit of the murderers of the President, 
and although great care has been taken by the 
defense to deny that any one said in the pres- 
ence of Dr. Mudd« either there or elsewhere on 



I that day, who had committed this crime, yet it 
I la in evidence by two witnesses, whose truth* 
fttlnesB no man questions, that upon Mudd's re- 
turn to his own house, that afternoon, he stated 
that Booth was the murderer of the President, 
and Boyle the murderer of Secretary Seward, 
but took care to make the ftirther remark that 
Bootii had brothers, and he did not know which 
of them had done the act. When did Dr. Madd 
learn that Booth had brothers? • And what ii 
still more pertinent to this inquiry, from whom 
did he learn that either John Wilkes Booth or 
any of his brothers had murdered the President? 
It is clear that Booth remained in his house 
until some time in the afternoon of Saturday; 
that Herold left the house alone, as one of the 
witnesses states, being seen to pass tlie windov; 
that he alone of those two assassins was in the 
company of Dr. Mudd on his way to Bryantom. 
It does not appear when Herold returned to 
Mudd's house. It is a confession of Dr. Mudd 
himself, proven by one of the witnesses, tkii 
Booth left his house on crutches, and went in 
the direction of the swamp. How long he r^ 
mained there, and what became of the horeci 
which Booth and Herold rode to his house, aid 
which were put into his stable, are fe^s &»• 
where disclosed by the evidence. The ownen 
testify that they have never seen the hortei 
since. The accused give no explanation of tht 
matter, and when Herold and Booth were ea^ 
tured they had not these horses in their posses 
sion. How comes it that, on Mudda retun 
from Bryantown, on the evening of Saturday, 
in his conversation with Mr. Hardy and Mr. 
Farrell, the witnesses referred to, he gave the 
name of Booth as the murderer of the Presideit 
and that of Boyle as the murderer of Secretair 
Seward and his son, and carefully avoided iith 
mating to either that Booth had come to Ui 
house early that day, and had remained theif 
until the afternoon ; that he left him in Ui 
house and had furnished him a rasor with whiek 
Booth attempted to disguise himself by shaviaf 
off his mustache? How comes it, also, thi^ 
upon being asked by those two witnesitf 
whether the Booth who killed the President va% 
the one who had been there last fkll, he •■• 
swered that he did not know whether itvn 
that man or one of his brothers, but he ua^ 
stood he had some brothers, and added, fhtt ff 
it was the Booth who was there last fall, he km 
that onej but concealed the fket that this w 
had been at his house on (hat day, and wasthr 
at his house, and had attempted, in his prewic( 
to disguise his person? He was sony, t^ 
sorry, that the thing had occurred, hat eitlf 
sorry as to be willing to give any evideoct W 
these two neighbors, who were manif^U/kM^ 
est and upright men, that the murderer m 
been harbonS in his house all day, Bsdiw 
probably at that moment, as his own vd^ 
quent confession shows, lying concesled i»M, 
house or near by, subject to his ealL Wi i[ 
the man who undertakes to show liy liie •» . 
declaration, offered in evidence ^S*i>>^"^R|: - 
test, of what he said afterward^ on Sai^f |J-7 a 
afternoon, the 16th, to his kinsmsji, Dr. Geiq^ 
D. Mudd, to whom he then sUted thattkeiMi^ 
sination of the President was a moftdanttV 
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eoneluBion in which most men will agree 
rith him, and to establish which his testimony 
ras not needed. But it is to be remarked that 
his accused did not intimate that the man whom 
B knew the evening before was the murderer 
Ad found refUge in his house, had disguised 
is person, and sought concealment in the 
wamp upon the crutches which he had pro- 
ided for him. Why did he conceal this fact 
rem his kinsman? After the church services 
rere over, however, in anoUier conversation on 
ticir way home, he did tell Dr. George Mudd 
hat two suspicious persons had been at his 
ouse, who had come there a little before day- 
reak on Saturday morning; that one of them 
ad a broken leg, which he bandaged; that 
ley got something to eat at his house; that 
tiey seemed to be laboring under more excite- 
lent than probably would result from the in- 
iry ; that they said they came ftrom Bryantown, 
nd inquired the way to Parson Wilmer's ; that 
rhile at his house one of them called for a rasor 
nd shaved himself. The witness says, **I do 
ot remember whether he said that this party 
haved off his whiskers or his mustache, but 
« altered somewhat, or probably materially, 
ia features." Finally, the prisoner. Dr. Mudd, 
»ld this witness that he, in company with the 
ounger of the two men, went down the road 
>ward Bryantown in search of a vehicle to take 
tie wounded man away from his house. How 
omes it that he concealed in this conversation 
le fact proved, that he went with Uerold to- 
rard Bryantown and left Herold outside of the 
>wn ? How comes it that in this second con- 
eraation, on Sunday, insisted upon here with 
ach pertinacity as evidence for the defense, but 
rhieh had never been called for by the prosecu- 
ion, he concealed from his kinsman the fact 
rhieh he had disclosed the day before to Hardy 
nd Farrell, that it was Booth who assassinated 
le President, and the fact which is now dis- 
loaed by his other confessions given in evi- 
ence for the prosecution, that it was Booth 
hom he had sheltered, concealed in his house, 
nd aided to his hiding place in the swamps ? 
[e Tolunteers as evidenoe his fdrther statement, 
owever, to this witness, that on Sunday even- 
ig he requested the witness to state to the mili- 
ary authorities that two suspicious persons had 
»en at his house, and see if anything oould be 
Lftde of it. He did not tell the witness what 
Bcame of Herold, and where he part^ed with 
im on the way to Bijantown. How comes it 
lat when he was at Slryantown on the Satur- 
%j evening before, when he knew that Booth 
Its then at his house, and that Booth was the 
mrderer of the President, he did not himself 
Ate it to the military authorities then in that 
lllage, as he well knew ? It is difficult to see 
hat kindled his suspicions on Sunday, if none 
'ere in his mind on Saturday, when he was in 
nsaession of the fact that Booth had murdered 
le President, and was then secreting and dis- 
nising himself in the prisoner's own house. 
His conversation with Gardner on the same 
anday at the church is also introduced here 
» relieve him fh>m the overwhelming evidences 
r his guilt. He communicates nothing to 
ardner of the fact that Booth had been in his 



house ; nothing of the fact that he knew the 
day before that Booth had murdered the Presi- 
dent; nothing of the fact that Booth had dis- 
guised or attempted to disguise himself; not hing 
of the fact that he had gone with Booth's asso- 
ciate, Herold, in search of a vehicle, the more 
speedily to expedite their flight ; nothing of the 
fact that Booth had found concealment in tho 
woods and swamp near his house, upon the 
crutches which he had fUrnished him. He con- 
tents himself with merely stating ^Uhat we 
ought to raise immediately a home guard, to 
hunt up all suspicious persons passing through 
our section of country and arrest them, for 
there were two suspicious persons at my house 
yesterday morning." 

It would have looked more like aiding justice 
and arresting felons if he had put in Execution 
his project of a home guard on Saturday, and 
made it effective by the arrest of the man then 
in his house who had lodged with him last fall, 
with whom he had gone to purchase one of the 
very horses employed in his flight after the as- 
sassination, whom he^ visited last winter in 
Washington, and to whom he had pointed out 
the very route by which he had escaped by way 
of his house, whom he had again visited on the 
8d of last March, preparatory to the commis- 
sion of this great crime, and who he knew, 
when he sheltered and concealed him in the 
woods on Saturday, was not merely a suspicious 
person, but was, in fact, the murderer and as- 
sassin of Abraham Lincoln. While I deem it 
my duty to say here, as I said before, when 
these declarations, uttered by the abused oi\ 
Sunday, the 16th, to Gardner and George D. 
Mudd, were attempted to be offered on the part 
of the accused, that they are in no sense evi- 
dence, and by the law were wholly inadmissi - 
ble, yet I state it as my conviction that, being 
upon the record upon motion of the accused 
himself, so far as these declarations to Gardner 
and George D. Mudd go, they are additional 
indications of the guilt of the accused, in this, 
that they are manifestly suppressions of the 
truth and suggestions of fislsehood and decep- 
tion ; they are but the utterances and confes- 
sions of guilt. 

To Lieutenant Lovett, Joshua Lloyd, and 
Simon Gavacan, who, in pursuit of the mur- 
derer, visited his house on the 18th of April, 
the Tuesday after the murder, he denied posi- 
tively, upon inquiry, that two men had passed 
his house, or had oome to his house on the 
morning after the assassination. Two of these 
witnesses swear positively to his having made 
the denial, and the other says he hesitated to 
answer the question he put to him ; all of them 
agree that he afterward admitted that two men 
had been there, one of whom had a broken 
limb, which he had set ; and when asked by 
this witness who that man was, he said he did 
not know — that the man was a stranger to him, 
and that the two had been there but a short 
time. Lloyd asked him if he had ever seen any 
of the parties. Booth, Herold and Surratt, and 
he said he had never seen them ; while it is pos- 
itively proved that he was acquainted with 
John H. Surratt, who had been in his house; 
that he knew Booth and had introduced Booth 
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to Surratt last winter. Afterward, on Friday, 
the 2l8t, ho admitted to Lloyd that he had been 
introduced to Booth last fall, and that this man, 
who came to his house on Saturday, the loth, 
remained there from about four o'clock in the 
morning until about four in the afternoon ; that 
one of them left his house on horseback, and 
the other waking. In the first conversation he 
denied ever haying seen these men. 

Colonel Wells also testifies that, in his con- 
versation with Dr. Mudd on Friday, the 2l8t, 
the prisoner said that he had gone to Bryan- 
town, or near Bryantown, to see some flriends 
on Saturday, and that as he came back to his 
own house he saw the person he afterward sup- 
posed to bo Herold passing to the left of his 
house toward the bam, but that he did not see 
the other person at all after he left him in his 
own house, about one o'clock. If this statement 
be true, how did Dr. Mudd see the same person 
leave his house on crutches ? He further stated 
to this witness that he returned to his own 
house about lour o'clock in the afternoon; that he 
did not know this wounded man ; said he could 
not recognise him from the photograph which 
is of record here, but admitted that he had met 
Booth some time in November, when he had 
some conversation with him about Umdi and 
horses ; that Booth had remained with him that 
night in November, and on the next day had 
purchased n horse. He said he had not again 
seen Booth from the time of the introduction 
in November up to his arrival at his house on 
the Sat^irday morning after the assassination. 
Is not this a confession that he did see John 
Wilkes Booth on that morning at his house, 
and knew it was Booth? If he did not know 
him, how came he to make this statement to the 
witness: that *<he had not seen Booth qfler 
November prior to his arrival there on the Sat- 
urday morning?" 

He had said before to the same witness, he 
did not know the wounded man. He said 
further to Colonel Wells, that when he went up 
stairs after their arrival, he noticed that the 
person he auppoted to be Booth had shaved off 
his mustache. Is it not inferable from this 
declaration that he then supposed him to be 
Booth ? Yet he declared the same afternoon, 
and while Booth was in his own house, that 
Booth was the murderer of the President. One 
of the most remarkable statements made to this 
witness by the prisoner was that he heard for 
the first time on Sunday morning, or late in the 
evening of Saturday, that the President had 
been murdered! From whom did he hear it? 
The witness (Colonel Wells) volunteers his 
*< impression " that Dr. Mudd had said he heard 
it after the persons had left his house. If the 
<^ impression " of the witness thus volunteered is 
to be taken as evidence— and the counsel for the 
accused, judging from their manner, seem to 
think it ought to be — ^let this question be an- 
swered : how could Dr. Mudd have made that im- 
pression u]:)on anybody truthfully, when it is 
proved by Farrell and Hardy that on his return 
from Bryantown, on Saturday afternoon, he not 
only stated that the President, Mr. Seward and 
his son had been assassinated, but that Boyle 
hod assassinated Mr. Seward, and Booth had 



! assassinated the President? Add to this the 
i fact that he said to this witness that he left his 
own house at one o'clock, and when lie returned 
I the men were gone, yet it is in evidence, by 
ihis own declarations, that Booth left his house 
. at four o'clock on crutches, and he must have 
I been there to have seen it, or he could not hate 
known the fact. 

Mr. Williams testifies that he was at Modd's 
house on Tuesday, the 18th of April, when he said 
that strangers had fwt been that way, and also 
declared that he heard, /or Ike first 'time, of the 
assassination of the President on Sunday morn- 
ing, at church. Afterward, on Friday, the 
2lBt, Mr. Williams asked him concerning the 
men who had been at his house, one of whom 
had a broken limb, and he confessed they hid 
been there. Upon being asked if they were 
Booth and Herold, he said they were not — tkt 
he knew Booth. I think it is fair to conclude 
that he did know Booth, when we consider the 
testimony of Weichmann, of Norton, of £vaDi, 
and all the testimony just referred to, wherds 
he declares, himself, that he not only knew 
him, but that he had lodged with him, and that 
he had himself gone with him when he pur^ 
chased his horse from Gardner last fall, for the 
very purpose of aiding the flight of himself, or 
some of his confederates. 

All these circumstances taken together, whieh, 
as we have seen upon high authority, art 
stronger as evidences of guilt than even direct 
testimony, leave no further room for argumeai, 
and no rational doubt that Dr. Samuel A. Mudd 
was as certainly in this conspiracy as were 
Booth and Herold, whom he sheltered and en- 
tertained; receiving them under cover of dark- 
ness on the morning after the Assassinatiea, 
concealing them throughout that daj from the 
hand of offended justice, and aiding them, by 
every endeavor, to pursue their way suecesi- 
fuUy to their co-conspirator, Arnold, at Fei^ 
tress Monroe, and in which direction they ficd 
until overtaken and Booth was slain. 

We next find Herold and his confedertte 
Booth, after their departure from the house of 
Mudd, across the Potomac, in the neighborhood 
of Port Conway, on Monday, the 24th of April, 
conveyed in a wagon. There Herold, in order 
to obtain the aid of Captain Jett, Ruggles and 
Bainbridge, of the Confederate army, said to 
Jett, " We are the assassinators of the Prea- 
dent;" that this was his brother with liim,wl^ 
with himself, belonged to A. P. Uiirs con*; 
that his brother had been wounded at Peten* 
burg; that their names were Boyd. He » 
quested Jett and his rebel companions to tab 
them out of the lines. After this. Booth joiiil 
these parties, was placed on Ruggles* horse. tiJ 
crossed the Rappahannock river. They tkn 
proceeded to the house of Garrett, in the neig^ 
borhood of Port Royal, and nearly midwa7t^ 
tween Washington city and Fortress MotMt 
where they were to have joined Arnold. B^ 
fore these rebel guides and guards parted wilt 
them, Herold confessed that they were trtw^ 
ing under assumed name? — thut his own oao* 
was Herold, and that the name of the woaodi' 
man was John WilkeB Booth, ** who had iM 
the President." The rebeU left Booth at (ill' 
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«U'8, where Herold re-Tisited him from time to 
ime, until they were captured. At two o'clock 
•n Wednesday morning, the 26th, a party of 
Jnited States officers and soldiers surrounded 
larrett's barn, where Booth and Herold lay 
loucealcd, and demanded their surrender. 
)ooth cursed Herold, calling him a coward, 
knd bade him go, when Herold came out and 
lurrendered himself, was taken into custody, 
kud is now brought into Court. The barn was 
lien set on fire, when Booth sprang to his feet, 
luild the flames that were kindling about him, 
larbine in hand, and appronchcd the door, 
icekiug, by the flashing light of the fire, to find 
ome neV victim for his murderous hand, when 
le was shot, as he deserved to be, by Sergeant 
^orbett, in order to save his comrades from 
rounds or death by the hands of this desperate 
uiaassin. Upon his person was found the fol- 
owing bill of exchange : 

<'No. 1492. The Ontario Bank, Montreal 
branch. Exchange for £61 12«. lOd, Mon- 
real, 27th OctoW, 1864. Sixty days after 
ight of this first of exchange, second and third 
»f the same tenor and date, pay to the order of 
L Wilkes Booth £61 12<. lOd, sterling, Talue 
'eoeiyed, and charge to the account of this 
iffice. H. Stanus, manager. To Messrs. Glynn, 
illlls & Co., London." 

Thus fell, by the hands of one of the defend- 
rs of the republic, this hired assassin, who, for 
. prioe, murdered Abraham Lincoln, bearing 
ipon his person, as this bill of exchange testi- 
es, additional evidence of the fact that he had 
ndertaken, in aid of the rebellion, this work 
f assassination by the hands of himself and 
is confederates, for such sum as the accrcd- 
ted agents of Jefferson Davis might pay him 
r them, out of the fUnds of the Confederacy, 
rhich, as is in evidence, they had in "any 
mount" in Canada for the purpose of reward- 
ig conspirators, spies, poisoners and assas- 
ins, who might take service under their false 
smmissions, and to do the work of the incen- 
iary and the murderer upon the lawful repre- 
^ntativcs of the American people, to whom had 
een int rusted the care of the republic, the 
laintenancc of the Constitution, and the execu- 
dti of the laws. 

The Court will remember that it is in the tes- 
uiony of Merritt, and Montgomery, and Con- 
ler, that Thompson, and Sanders, and Clay, 
ad Cleury, made their boasts that they had 
loney in Canada for this very purpose. Nor 
. it to be overlooked or forgotten that the 
ficersof the Ontario Bank, at Montreal, testify 
lat during the current year of this conspiracy 
ud assassination, Jacob Thompson had on do- 
osit in that bank the sum of six hundred and 
>rty-nine thousand dollars, and tha't these de- 
oflits to the credit of Jacob Thompson accrued 
>om the negotiation of bills of exchange 
rawn by the Secretary of the Treasury of the 
Msalled Confederate States on Frasier, Tren- 
olm & Co., of Liverpool, who were known to 
9 the financial agents of the Confederate 
t^ates. With an undrawn deposit in this bank 
' four hundred and fifty-five dollars, which 
\s remained to his credit since October last, 
id with an unpaid bill of exchange drawn by 
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the same bank upon London, in his possession, 
and found upon his person. Booth ends his 
guilty career in this work of conspiracy and 
blood in April, 1866, as he began it in October, 
1864, in combination with Jefferson Davis, 
Jacob Thompson, George N. Sanders, Clement 
C. Clay, William C. Cleary, Beverley Tucker, 
and other co-conspirators, making use of the 
money of the rebel confederation to aid in the 
execution and in the flight, bearin^^ at the mo- 
ment of his death, upon his person, their 
monex^art of the price which they paid for 
his great crime, to aid him in its consummation, 
and secure him afterward fVom arrest, and the 
just penalty which, by the law of God and the 
law of man, is denounced against treasonable 
conspiracy and murder. 

By all the testimony in the case, it is, in my 
judgment, made as clear as any transaction 
can be shown by human testimony, that John 
Wilkes Booth and John H. Surratt, and the sev- 
eral accused, David E. Herold, George A. Atze- 
rodt, Lewis Payne, Michael O'LaughUn, Edward 
Spangler, Samuel Arnold, Mary £. Surratt and 
Samuel A. Mudd, did, with intent to aid the ex- 
isting rebellion, and to subvert the Constitution 
and laws of the United States, in the month of 
October last, and thereafter, combine, confed- 
erate and conspire with Jefferson Davis, George 
N. Sanders, Beverley Tucker, Jacob Thompson, 
William C. Cleary, Clement C. Clay, George 
Harper, George Young, and others unknown, 
to kill and murder, within the military depart- 
ment of Washington, and within the intrenched 
fortifications and military lines thereof, Abra- 
ham Lincoln, then President of the United 
States, and Commander-in-Chief of the army 
and navy thereof; Andrew Johnson, Vice-Pres- 
ident of the United States; William H. Seward, 
Secretary of St^te, and Ulysses S. Grant, Lieu- 
tenant-General, in command of the armies of 
the United States; and that Jefferson Davis, 
the chief of this rebellion, was the instigator 
and procurer, through his accredited agents in 
Canada, of this treasonable conspiracy. 

It is also submitted to the Court, that it is 
clearly established by the testimony that John 
Wilkes Booth, in pursuance of this conspiracy, 
so entered into by him and the accused, did, on 
the night of the I4th of April, 1865, within the 
military department of Washington, and the 
intrenched fortifications and military lines 
thereof, and with the intent laid, inflict a mor- 
tal wound upon Abraham Lincoln, then Presi- 
dent and Commander-in-chief of the army and 
navy of the United States, whereof he died ; 
that, in pursuance of the same conspiracy, and 
within the said department and intrenched 
lines, Lewis Payne assaulted, with intent to 
kill and murder, William H. Seward, then Sec- 
retary of State of the United States; that 
George A. Atxerodt, in pursuance of the same 
conspiracy, and within the said department, 
laid in wait, with intent to kill and murder 
Andrew Johnson, then Vice-President of the 
United States ; that Michael O'LaughUn, within 
said department, and in pursuance of said con- 
spiracy, laid in wait to kill and murder Ulysses 
S. Grant, then in command of the armies of 
the United States ; and that Mary £. Surratt 
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Da E, nprcld, Samuel Arnold, Samuel A. 
Muuu Slid KJirari) SpangUr did encourage, aid 
and abet Ihe camniiiiiiiaD ot suid eeieral acta in 
the prosecution of ntiid egnspirneir. 

If tliia tnasaiinble couepirsc; hui oat been 
wboUy executed; if the aeveral eieeuiiTB o 
Been or the United Statu and Ihe commundi 
of its iirniieB, U> kill and murder vhom the 
Raid several iicoused Ibul confederaled and 
Bpire<l, bate not each and all fallen by tlie 
hande of tbeee nonnpiratore, therel>;T leaTing 
Ihe people of tlie Unilpd 8tal?B without a Pres- 
ident or Vice-PreHidcnt, without a Secretary 
of Stnte, who alone ia clothed with autboritj 
by the law to call an election to fill the ia- 
oanej, Ebould any ariae, in Ihe offices of Preei- 
dent mid Vice-Preeirtect; and, without a law- 
ful oommander of the amiiei of the republic, 
It ig only because the eonapiTatore were dg' 
(erred by the Tigilanoe and fidelity of Ibe ei- 
eoutiTe offieers, wboae liiea were meroifully 
protected, on that night of murder, by the oare 
of the Infinite Being, who has, thus far, aavnl 
the Republic, and crowned ita anna with ric- 

If thia conapiracy whb ILub entered into by 
tbeacoutied: if John Wilkes Booth did kill nnd 
murder Abraham Lincola in puraunnee thereof; 
if Lewis Payne did, in purauance of said con- 
apiraoy, aesault, with iuteut to kill and murder, 
Wsltlsm tl. Seward, as staled, and if the geveral 
parliea aocused did camoiit the Bcveral acta al- 
leged ai^ainat them, in the proaecution of said 
eonipiracy, tben it ia the law that all the par- 
lies to that eonspirncy, whetlier present at Ihe 
lime of iu oxeenlion or not, whether on trial 
before this Court or not, are alike guilty of the 
lereral acta done by each in Ihe eieoution of 
the common design. What these oonepiralors 
did ia the execution of Ibis conspiracy by the 
band of one of their co-COnepiralors Ihey did 
IhemselTeB; hia act, done in the prosecution of 
the oommoD design, wal Lhe act of all the pat- 
'lies to the treasonable combination, because 
done iti eiecation and f^Hheranoe of their 
fnilty and treaaonabU agreement. 
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Tided the offense intoW^^a coospiracy- DpoE 
indiclment for murder, for instaace, if it appear 
that others, logether with Ibe priaottor, e-jn- 
Rpired lo perpetrate Ibe crime, the act of en*, 
done in pursuance of that intention, would bs 
evidence against the resl." 1 Wlmr^ 706. ts 
the aame effect are Ibe words of Chief Justin 
Mnrahall, before cited, that whoerer leagued la 
a general conspiracy, performed any part, how- 
ever HiNUTK, or however ekhotk, from tha 
socne of aelion, are guilty as principals. In 
thia treasonable eonspiracy, lo aid the eiiitiog 
armed rebellion, by murdering the eieculiie 
officers of the Doited Slates and the commander 
its armies, all the parlies to it mutt be beli 
principals, and the act of one, in the proM- 
itioD of the common design, the act of all. 
I leave the decision of Ihis dread isaae will 
e Court, to which alone it bolonge. It ia for 
IU to siy, upon your OBlba, whether the a«- 
cuBod are guilty. 

im not conscious ihnt in iLis argument I 
made any erroneous statement of the evi- 
dence, or drawn any erroneous coneluaioni; 
yet 1 pray Ibe Court, out of londor regnrd and 
jealous care fcr the rights of the accosed, lo 
see lliut no error of mine, if any there be, ihall 
work (betD harm. The past serricca of (he mfm- 
of this honorable Court give assurann 
Uiat, without fear, favor or affection, they will 
discharge with fidelity Ibe duty enjoinMl upon 
by Iheir oaths, Whalever else may befall, 
iBt In Ood that in Ibis, as in every other 
American oourt, the rights of (he whole peepla 
will bo respected, and Ihtit the Republic in thii, 
I supremo hour of trial, will be true to itself 
,d just to all, ready to protect the righlsaf 
the humblest, to redress every wrong, to avenge 
every crime, to vindicate the majesty of law, 
and to maintain inviolate the Conslilnlioa, 
whether assailed secretly or openly, by ' 
armed with gold, or armed with atecl. 
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ASSASSINS OF THE PRESIDENT. 



BY ATTOENEY GBNBEAL JAMBS SPEED. 



Attobmet Obnbkal*8 Offiob, 

WathmgUm, Juigf — > 1865. 

Sm: You ask me whether the persons charged 
with the offense of having assassinated the 
President can be tried before a military tribu- 
nal, or most they be tried before a civil court 

The President was assassinated at a theater 
in the city of Washington. At the time of the 
ntaassination a civil war was flagrant, the city 
of Washington was defended by fortifleations 
vegularly and constantly manned, the principal 
police of the city was by Federal soldiers, the 
public offices and property in the city were all 
guarded by soldiers, and the President's House 
and person were, or should have been, under the 
gnanl of soldiers. Martial law had ^n de- 
clared in the District of Columbia, but the civil 
eoorta were open and held their regular sess- 
ions, and transacted business as in times of 



Such being the facts, the question is one of 
great importance — ^important, because it in- 
volves the constitutional guarantees thrown 
about the rights of the citisen, and because the 
security of the army and the government in 
time of war is involved ; important, as it in- 
volves a seeming conflict between the laws of 
peace and of war. 

Having given the question propounded the 
patient and earnest consideration its magni- 
tude and importance require, I will proceed to 
give the reasons why I am of the opinion that 
the conspirators not only may but ought to be 
tried by a military tribunal. 

A oivil court of the United States is created 
by a law of congress, under and according to 
the Constitntion. To the Constitution knd the 
law we must look to ascertain how the court is 
constituted, the limits of its jurisdiction, and 
what its mode of procedure. 

A military tribunal eiists under and accord- 
ing to the Constitution in time of war. Con- 
gress may prescribe how all such tribunals are 
to be constituted, what shall be their jurisdic- 
tion and mode of procedure. Should Congress 
fbil to create such tribunals, then, under the 



Qonstitution, they must be constituted accord- 
ing to the laws and usages of civilised war- 
fare. They may take cognisance of such of- 
fenses as the laws of war permit; they must 
proceed according to the customary usages of 
such tribunals in time of war, and inflict such 
punishmente as are sanctioned by the practice 
of civilised nations in time of war. In time 
of peace, neither Congress nor the military can 
create any military tribunals, except such as 
are made in pursuance of that clause of the 
Constitution which gives to Congress the power 
" to make rules for the government of the land 
and naval forces." I do not think that Con- 
gress can, in time of war or peace, under this 
clause of the Constitution, create military tri- 
bunals for the adjudication of offenses com- 
mitted by persons not engaged in, or belong^iig 
to, such forces. This is a proposition too plain 
for argument. But it does not follow that be- 
cause such military tribunals can not be cre- 
ated by Congress under this clause, that they 
can not be created at all. Is there no other 
power conferred by the Constitution upon Con- 
gress or the military, under which such tribu- 
nals may be created in time of war? 

That the law of nations constitutes a part of 
the laws of the land, must be admitted. The 
laws of nations are expressly made laws of the 
land by the Constitution, when it says that 
" Congress shall have power to define and pun- 
ish piracies and felonies committed on the high 
seas and offenses against the laws of nations." 
To define is to give £he limits or precise meaning 
of a word or thing in being; to make, is to call 
into being. Congress has power to define, not 
to make, the laws of nations ; but Congress has 
the power to make rules for the government of 
the army and navy. From the very face of the 
Constitution, then, it is evident that the laws 
of nations do constitute a part of the laws of 
the land. But very soon after the organisation 
of the Federal Government, Mr. Randolph, then 
Attorney General, said: "The law of nations, 
although not specifically adopted by the Con- 
stitution, is essentially a part of the law of the 
land. Its obligation commences and runs with 
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n iomo points or indiflirenoe." (See opicion 
Attorney Ucneral, vol. 1, page'll.) The rratneri< 
of the CoUBtitDtioD knew that a nnlion could 
ual. maiiitaiii ku honorable place amoiig the 
nMioas of the worlil that does not regnrd the 
great and ossonlial principlea of the law of na- 
tions ai B port of the Uw of the land. Honco 
CougresB mn; define ihoge Imwb, but can not 
BbroKuie tiiem, or ns Mr. RHndolph BUfa, nay 
" modify on some pointa of indifference." 

Thnl the laws of nations coDBlilute a pari of 
the laws of liie laud ia established from tbe face 
of the Conetitution, upon principle and by an- 

Bktt the laws of var constitute much Ibe 
greater part of the law oCnaLiona, Like the oilier 
InWB of lUkliDDS, Ihej eijat and are of binding 
force upon llie dcparlmenis and citiiens of the 
Goverument, though not defined by any law of 
Congrcs*. No one ihnt hag CTer glanoed at Ibe 
many ireaiises that have been published indif- 
ferent ngcB of the world by great, good and 
learned men, aaa fnil to know that the laws of 
war eoiiBtitule a pan of tlio law of nations, 
aud Ibat those laws have been prescribed wiih 
tolerable sccuraoy. 

Congreas oan deelarc war. When war is di 
danul, it mual br, under Uio Conslilution. ca 
rled on according lo Ibe known laira and uiagi 
of war among civiliied nalions. Under ibe 
power to define those laws, Congress can 
abrogale them or aulboriie their infracli 
fheConslitution does not permit this Onve 
meat lo prosecute a war as an unoiviliied and 
barbarous people. 

Ae war is required by the franic-worh of out 
Government lo be proseouled according to Ihr 
known usages of war among (he oiviliied na- 
tions of the cnrtli, it is important to understand 
what are the odligalions, duties and rcsponsi' 
bililies imposed by war upon (he military. Con- 
gress, not huTiag defined, as under the Conati' 
tution it might have done, the laws of war, wt 
must look to the usage of nations to ascortait 
the powers oonferred in war, on whom the ei- 
ercise of such powers deTolve, orer whom, and 
t« whftt extent do those powers reach, and it 
how hr the ciliicn and the soldier are bonnt 
hy the legitimate use thereof. 

The power conferred by war is, of course 
adequate lo the end lo be accomplished, and noi 
greater than what ie necessary to be accom 
pliabed. The law of war, like every other codi 
of laws, declares wliat shall not be done, anc. 
dots not say what may be done. The legitimnti 
use of the great power of war, or rather the pro- 
hibitioDS upon the use of tliat power, incre 
OT diminish as the necessily of thocasedemac 
When a cily is besieged and hard pressed, 
oommander may exert an authority over 
non-combatants which he may not when 

AU wars against a domestic enemy or to 
: prosecuted to preserve 
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come by the ordinary civil police of a oounlry, i 
should be done without bringing upon I he conn 
try the terrible scourge of war; if a commotior 
1 hti put down by the ordi 



nary process of law, the military shoula ui 
called out. A defensive foreign war is declared 
and carried on because Ibe civil police is inade- 
quate to repel it; a civil war is waged because 
tbc laws can not be peacefullj enforced by tk« 
ordinary tiibnnala of ibe country through citil 
process and by civil officers. Because of tin 
utter inability to keep the peace and maintain 
order hj the customary officers and agencies in 

Che field. They are called am and inreated with 
the powers of war to prevent total anarchy sd4 
a preserve the QovernmeuL Peace is the nor- 
lal condition of a country, and war abnorna^ 
leither being wilbout law, but each having law* 
ppropriste to the condition of aooiety. The 

The object of war is to biing society out of iU 
abnormal condition; and tlie laws of wai 

liavc that done with the least possible i^jiuy 

persons or properly. 

Anciently, when two nations were al war. Um 

nquoror bud, or ssaerted, Ihc right to take 

from his enemy his life, liberty and property: 

'"■ "ilherwas spared, it was as a [avor or act of 

'cy. By the laws of nations, and of war M 

a part thereof, the conqueror was deprived of 

When two goverumeots. foreign loeaehothsr, 
■e at war, or when a civil war becomes teiri- 
loriul, all of ibo people of the respeolive bel- 
ligerents become by iho law of naliocs Ihe ene- 
mies of each oilier. As enemies Ihey can not 
hold intercourse, but neither can kill or injurs 
Ihe other except under a comniissioD from their 
respective governments. So humanizing hal* 
been, and are the laws at war, Chat it is a higb 
offense against them lo kill an enemy witbvul 
such commission. The laws of war demiai i 
Ihat a man shall not take human Ufe eiceft 
under a license from bis government; and under I 
the Constitution of ihe United Stales no license 
can be given by any department of the Oovern- 
mcnt to lake human life in war, except aocotd- 
ing to Ihe law and usages of war. Soldien 
regularly in the service have ibe license of tk( 
government to deprive men, Ibe active em. 
of their government, of their liberty and lives; 
their commission so to act ia as perfect and 
legal as that of a Judge to adjudicate, but ibt 
soldier must act in obedience Wthe laws of «u, 
as the judge must in obedience lo |be civil liw. 
A civil judge must try criminals in the modt 
prescribed in Ibe CoDStilution and the law ; si^ 
soldiers must kill or capture according to tbg 
laws of war. Non-combatants are nol lobedu- 
turbed or intertered with by ihe araiie^jjf eitbtf 
party except in extreme caaea. Annies tn 
called out and orgoniicd to meet and overeent 
Ibe active, acting public enemies. 

But enemies with which an army hag,t0 deal 
are of Iwo classes; 

1. Open, active participants in hoitilitica, *> 
soldiers who wear ibe uniform, move under li> 
flag, and bold the appropriate commission 
their govemmenL Openly aaanming b 
charge Ihe duties and meet the responsibilitiM 
and dangers of soldiers, they are entitled lo all 
belligerent rights, and should receive all lk 
courtesies due lo soldiers. The true soLdier ii 



APPKHDIX. 



405 



proud to acknowledge and respect tiiose rights, 
ftnd ever cheerfully extends those courtesies. 

2. Secret, but active participants, as spies, 
brigands, bushwhackers, jayhawkers, war rebels 
And assassins. In all wars, and especially in 
civil wars, such secret, active enemies rise up 
to annoy and attack an army, and must be met 
ftnd put down by the army. When lawless 
wretches become so impudent and powerful as 
not to be eon trolled and governed by the ordinary 
tribunalsof a country, armies are called out, and 
the laws of war invoked. Wars never have been 
&nd never can be conducted upon the principle 
that an army is but a posse camitatus of a civil 
magistrate. 

An army, like all other organized bodies, has 
a right, and it is its first duty, to protect its own 
existence and the existence of all its parts, by 
the means and in the mode usual among civil- 
ised nations when at war. Then the question 
arises, do the laws of war authorise a different 
mode of proceeding, and the use of different 
means against secret active enemies fh)m those 
used against open active enemies ? 

As has been said, the open enemy or soldier in 
time of war may be met in battle and killed, 
wounded or taken prisoner, or so placed by the 
lawful strategy of war as that he is powerless. 
Unless the law of self-preservation absolutely de- 
mands it, the life of a wounded enemy or a pris- 
oner must be spared. Unless pressed thereto by 
the extremest deces8ity,the laws of war condemn 
find punish with great severity harsh or cruel 
treatment to a wounded enemy or a prisoner. 

Certain stipulations and agreements, tacit or 
express, betwixt the open belligerent parties, 
arc permitted by the laws of war, and are held 
I o be of very high and sacred character. Such 
is the tacit understanding, or it may be usage, 
of war, in regard to flags of truce. Flags of 
truce are resorted to as a means of saving hu- 
man life, or alleviating human suffering. When 
not used with perfidy, the laws of war require 
that they should be respected. The Romans 
regarded ambassadors betwixt belligerents as 
persons to be treated with consideration and 
respect. Plutarch, in his L\fe of Comqt^ tells us 
;hat the barbarians in Gaul having sent some 
embassadors to CsBsar, he detained them, charg- 
ing fraudulent practices, and led his army to 
cattle, obtaining a great victory. 

When the Senate decreed festivals and sacri- 
ices for the victory, Cato declared it to be his 
>pinion that CsBsar ought to be given into the 
lands of the barbarians, that so the guilt which 
bis breach of faith might otherwise bring upon 
he State might be expiated by transferring the 
•urge 'on him who was the occasion of it. 

Under the Constitution and laws of the United 
States, should a commander be guilty of such a 
Ingrant breach of law as Cato charged upon 
;^tB8ar, he would not be delivered to the enemy, 
)nt would be punished after a military trial. 
rhe many honorable gentlemen who hold com- 
nissions in the army of the United States, and 
lave been deputed to conduct war according to 
be laws of war, would keenly feel it as an in- 
tuit to their profession of arms for any one to 
i.ay that they could not or would not punish a 
'ellow-soldier who was guilty of wanton cruelty 



to a prisoner, or pei-fidy toward the bearers of a 
flag of truce. 

The laws of war permit capitulations of sur- 
render and paroles. They are agreements be- 
twixt belligerents, and should be scrupulously 
observed and performed. They are contracts 
wholly unknown to civil tribunals. Parties 
to such contracts must answer any breaclics 
thereof to the customary military tribu- 
nals in time of war. If an officer of rank, 
possessing the pride that becomes a soldier and 
a gentleman, who should capitulate to surren- 
der the forces and property under his command 
and control, be charged with a fraudulent 
breach of the t«rms of surrender, the laws of 
war do not permit that he should bo punished 
without a trial, or, if innocent, that he shall 
have no means of wiping out the foul imputa- 
tion. If a paroled prisoner is charged with a 
breach of his parole, he may be punished if 
guilty, but not without a trial. He should be 
tried by a military tribunal, constituted and 
proceeding as the laws and usages of war pre- 
scribe. 

The law and usage of war contemplate that 
soldiers have a high sense of personal honor. 
The true soldier is proud to feel and know that 
his enemy possesses personal honor, and will 
conform and be obedient to &e laws of war. 
In a spirit of justice, and with a wise appreci- 
ation of such feelings, the laws of war protect 
the character and honor of an open enemy. 
When by the fortunes of war one open enemy 
is thrown into the hands and power of another, 
and is charged with dishonorable conduct and a 
breach of the laws of war, he must be tried ac- 
cording to the usages of war. Justice and 
fairness say that an open enemy to whom dis- 
honorable conduct is imputed, has a right to 
demand a trial. If such a demand can be right- 
fully made, surely it can not be rightfully re- 
fused. It is to be hoped that the military au- 
thorities of this country will never refuse such 
a demand, because there is no act of Congress 
that authorizes it. In time of war the law and 
usage of war authorise it, and they are a part 
of the law of the land. 

One belligerent may request the other to pun- 
ish for breaches of the laws of war, and, regu- 
larly, such a request should be made before 
retaliatory measures are taken. Whether the 
laws of war have been infringed or not, is of 
necessity a question to be decided by the laws 
and usages of war, and is cognizable before a 
military tribunal. When prisoners of war con- 
spire to escape, or are guilty of a breach of 
appropriate and necessary rules of prison dis- 
cipline, they may be punished, but not without 
trial. The commander who should order every 
prisoner charged with improper conduct to be 
shot or hung, would be guilty of a high offense 
against the laws of war, and should be punished 
therefor, after a regular military trial. If the 
culprit should be condemned and executed, the 
commander would be as free fVom guilt as if the 
man had been killed in battle. 

It is manifest, Arom what has been said, that 
military tribunals exist under and according to 
the laws and usages of war, in the interest of jus- 
tice and mercy. They are established to save hu- 
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man lifb,and to preyent cruelty as fiar as possible. 
The commander of an army in time of war has 
the same power to organise military tribunals 
and execute their judgments that he has to set 
his squadrons in the field and fight battles. 
His authority in each case is from the law and 
usage of war. 

Having seen that there must be military tri- 
bunals to decide questions arising in time of 
war betwixt belligerents who are open and 
active enemies, let us next see whether the laws 
of war do not authorize such tribunals to deter- 
mine the fate of those who are active, but secret, 
participants in the hostilities. 

In Mr. Wheaton's Elemenis qf International 
Law^ he says : ^^Thc effect of a state of war, law- 
fully declared to exist, is to place all the sub- 
jects of each belligerent poVer in a state of mu- 
tual hostility. The usage of nations has modified 
this maxim by legalizing such acts of hostility 
only as are committed by those who are author- 
ised by the express or implied command of the 
State; such are the regularly commissioned 
naval and military forces of the nation and all 
others called out in its defense, or spontane- 
ously defending themselves, in case of necessity, 
without any express authority for that purpose. 
Cicero tells us in his offices, that by the Roman 
feudal law no person could lawfully engage in 
battle with the public enemy without being 
regularly enrolled, and taking the military oath. 
This was a regulation sanctioned both by policy 
and religion. The horrors of war would indeed 
be greatly aggravated, if every individual of 
the belligerent States were allowed to plunder 
and slay indiscriminately the enemy's subjects, 
without being in any manner accountable for 
his conduct. Hence it is thatj in land wars, ir- 
regular bands of marauders are liable to be treated 
as lawless banditti, not entitled to the protection of 
the initiyated usages of war as practiced by civilized 
nations.' ( Whcaioiis Elemefits of International 
Laic, page 406, 3d edition.) 

In speaking upon the subject of banditti, 
Patrick Henry said, in the Virginia Convention, 
"The honorable ' gentleman has given you an 
elaborate account of what he judges tyrannical 
legislation, and an ex post facto law (in the case 
of Josiah Phillips); he has misrepresented the 
facts. That man was not executed by a tyran- 
nical stroke of power; nor was he a Socrates; 
ho was a fugitive murderer and an outlaw ; a 
man who commanded an infamous banditti, and 
at a time when the war was at the most per Hov^f stage 
he committed the most cruel and shocking bar- 
barities ; he was an enemy to the human name. 
Those who declare war against the human race 
may be struck out of existence as soon as ap- 
prehended. He was not executed according to 
those beautiful legal ceremonies which are 
pointed out by the laws in criminal cases. The 
enormity of his crime did not entitle him to it. 
I am truly a friend to legal forms and methods, 
but, sir, the occasion warranted the measure. 
A pirate, an outlaw, or a common enemy to all 
mankind, may be put to death at any time. It 
is justified by the law of nature and nations.^^ (3d 
volume Elliotis Debates on Federal Constitution, 
page 140.J 

No reader, not to say student, of the law of 



nations, can doubt but that Mr.Wheaton and Mr. 
Henry have fairly stated the law» of war. Let 
it be constantly borne in mind that they are 
talking of the law in a state of war. These ban- 
ditti that spring up in time of war are respeet- 
ers of no law, human or divine, of peace or of 
war, are hostes hunumigenerisj and may be hunted 
down like wolves. Thoroughly desperate and 
perfectly lawless, no man can be required to 
peril his life in venturing to take tliem prison- 
ers — as prisoners, no trust ,can be reposed in 
them. But they are occasionally made prison- 
ers. Being prisoners, what is to be done with 
them? If they are public enemies, assuming 
and exercising the right to kill, and are not 
regularly authorized to do so, they must be ap- 
prehended and dealt with by the mUttary. No 
man can doubt the right and duty of the mili- 
tary to make prisoners of them, and being 
public enemies, it is the duty of the military to 
punish them for any infraction of the laws of 
war. But the military can not ascertain 
whether they are guilty or not without the aid 
of a military tribunaL 

In all wars, and especially in civil mn, 
secret but active enemies are almost as nomer- 
ous as open ones. That fact has contributed to 
make civil wars such scourges to the ooontriei 
in which they rage. In nearly all foreign wan 
the contending parties speak different languagM 
and have different habits and manners; but in 
most civil wars that is not the case; hence 
there is a security in participating secretly in 
hostilities that induces many to thus engage. 
War prosecuted according to the most civilised 
usage is horrible, but its horrors are greatlj 
aggravated by the immemorial habits of plan- 
der, rape and murder practiced by secret, but 
active participants. Certain laws and usages 
have been adopted by the civilized world in wars 
between nations that are not of kin to one an- 
other, for the purpose and to the effect of arrest- 
ing or softening many of the necessary cruel 
consequences of war. How strongly bound are 
we, then, in the midst of a great war, where 
brother and personal friend are fighting against 
brother and friend, to adopt and be governed bj 
those laws and usages. 

A public enemy must or should be dealt with 
in all wars by the same laws. The fact that 
they are public enemies, being the same, thej 
should deal with each other according to those 
laws of war that are contemplated by the Con- 
stitution. Whatever rules have been adopted 
and practiced by the civilized nations of the 
world in war, to soften its harshness and 
severity, should be adopted and practiced by us 
in this war. That the laws of war authorized 
commanders to create and establish militarv 
commissions, courts or tribunals, for the trial 
of offenders against the laws of war, whether 
they be active or secret participants in 
the hostilities, can not be denied. That the 
judgments of such tribunals may have been 
some times harsh, and sometimes even tyranni- 
cal, does not prove that they ought not to exist, 
nor does it prove that they are not constituted 
in the interest of justice and mercy. Consider- 
ing the power that the laws of war give over 
secret participants in hostilities, such as baa* 
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ditti, guerrillas, spies, ete., the |)Oiition of a 
commander would be miserable indeed if he 
could not call to his aid the judgments of such 
tribunals ; he would become a mere butcher of 
men, without the power to ascertain justice, and 
there can be no mercy where there is no justice. 
War in its mildest form is horrible; but take 
away from the contending armies the ability 
and right to organise what is now known as a 
Bureau of Military Justice, they would soon 
become monster savages, unrestrained by any 
and ail ideas of law and justice. Surely no 
lover of mankind, no one that respects law and 
order, no one that has the instinct of justice, or 
that can be softened by mercy, would, in time 
of war, take away from the commanders the 
right to organize military tribunals of justice, 
and especially such tribunals for the protection 
of persons charged or suspected with being 
feoret foes and participants in the hostilities. 
It would be a miracle if the records and history 
of this war do not show occasional cases in 
which those tribunals have erred ; but they will 
ahow many, very many cases in which human 
life would have been taken but for the interpo- 
f ition and judgments of those tribunals. Every 
student of the laws of war must acknowledge 
that such tribunals exert a kindly and benign 
influence in time of war. Impartial history 
will record the fact that the Bureau of Military 
Justice, regularly organised during this war, has 
Baved human life and prevented human suffer- 
ing. The greatest suffering, patiently endured 
by soldiers, and the hardest battles gallantly 
fought during this protracted struggle, are not 
more creditable to the American character than 
the establishment of this bureau. This people 
liave such an educlited and profound respect for 
law and justice — such a love of mercy — that 
they have, in the midst of this greatest of civil 
wars, systematised and brought into regular 
order,' tribunals that before this war existed 
under the law of war, but without general rule. 
To condemn the tribunals that have been estab- 
lished under this bureau, is to condemn and 
denounce the war itself, or justifying the war, 
to insist that it shall be prosecuted according to 
the harshest rules, and without the aid of the 
laws, usages and customary agencies for miti- 
gating those rules. If such tribunals had not 
existed before, under the laws and usages of 
war, the American citisen might as proudly 
point to their establishment as to our inimitable 
and inestimable constitutions. It must be con- 
stantly borne in mind that such tribunals and 
such a bureau can not exist except in time of 
war, and can not then take cognisance of offen- 
ders or offenses where the civil courts are open, 
except offenders and offenses against the laws 
of war. 

But it is insisted by some, and doubtless with 
honesty, and with a seal commensurate with 
their honesty, that such military tribunals can 
have no constitutional existence. The argu- 
ment against their constitutionality may be 
shortly, and I think fairly, stated thus : 

Congress alone can establish military or civil 
Judicial tribunals. As Congress has not estab- 
lished military tribunals, except such as have 
been created under the articles of war, and 



which articles are made in pursuance of that 
clause in the Constitution which gives to Con- 
gress the power to make rules for the govern- 
ment of the army and navy, any other tribunal 
is and must be plainly unconstitutional, and all 
its acts void. 

This objection thus stated, or stated in any 
other way, begs the question. It assumes that 
Congress alone can establish military judicial 
tribunals. Is that assumption true ? 

We have seen that when war comes, the laws 
and usages of war come also, and that during 
the war they are a part of the laws of the land. 
Under the Constitution, Congress may define 
and punish offenses against those laws, but in 
default of Congress denning those laws and pre- 
scribing a punishment for their infraction, and 
the mode of proceeding to ascertain whether an 
offense has been committed, and what punish- 
ment is to be inflicted, the army must be gov- 
erned by the laws and usages of war as under- 
derstood and practiced by the civilised nations 
of the world. It has been abundantly shown 
that these tribunals are constituted by the army 
in the interest of justice and mercy, and for the 
purpose and to the effect of mitigating the hor- 
rors of war. 

But it may be insisted that though the laws 
of w^r, being a part of the law of nations, con- 
stitute a part of the laws of the land, that those 
laws must be regarded as modified so far, and 
whenever they come in direct conflict with plain 
constitutional provisions. The following clauses 
of the Constitution are principally relied upon 
to show the conflict betwixt the laws of war and 
the Constitution .* 

"The trial of all crimes, except in cases of 
impeachment, shall be by the jury; and such 
trial shall be held in the State where the said 
crime shall have been committed ; but when not 
committed within any State, the trial shall be 
at such place or places as the Congress may by 
law have directed." {Art III 0/ the or^final 
Oofutitution^ tec, 2.) 

" No person shall be held to answer for a 
capital or otherwise infamous crime unless on 
a presentment or indictment of a grand jury, 
except in cases arising in the land or naval 
forces, or in the militia when in actual service, 
in time of war or public danger; nor shall any 
person be subject for the same offense to be twice 
put in jeopardy of life or limb, nor shall be com- 
pelled, in any criminal case, to be witness 
against himself, nor be deprived of life, liberty 
or property, without due process of law; nor 
shall private property be taken for public use 
without just compensation." {Amendments to 
the Qmatitution, Art. F.) 

" In all criminal prosecutions, the accused 
shall enjoy the right of a speedy and public 
trial by an impartial jury of the State and dis- 
trict wherein the crime shall have been com- 
mitted, which district shall have been previously 
ascertained by law, and be informed of the na- 
ture and cause of the accusation ; to be con- 
fronted with the witnesses against him, to have 
compulsory process for obtaining witnesses in 
his favor ; and to have the assistance of counsel 
for his defense." {Art VI qf the amendmente to 
the Conttitution,) 



Th«ee proTisiona of iba Conntitittion 
tended to fling around tho life, liberty nnd prop- 
ert; of a ciliiea all the guitmDlcoB of & JU17 
trial. These constitulionnl g;u>rBI]Ie?B Con not 
bp estimated toobighly,or protaoled looHdcredly. 
The rcmler of tislorj knowB that for many 
wenry ages ihe people suffered for the warn nf 
them; It n-ould Dot onlj be atupidilj, bill mnd- 
HcaH in us not U> preserve them. No taan has 
a deeper oonTWlion of their tiIuo, or a, more 
sincere desire to prcacrTO nod perpcluutv tliem 
Ihai] I have. 

Neierlheless, these exalted nnd saered pro- 
Tisions of the Cooatitullon nmsl not be rend 
klonc and hj tbemBclves, but musi be rend aod 
taken in couneiion with olhar proviaiona. Tlii 
Conatitulion naa fVsmed by great men — men ol 
learning nnd large eiperiecce, and it is a won- 
derful' monnmeot of their wiadom. Well versed 
fn the hielory of the world, they know that Ihe 
nation Tor which they were farming a goierri- 
nent would, unleaa all history waa false, liaic 
wara, foreign nnd domcalic. Henee Ihe goTern- 
ment framed by them is dolhad with the power 
to make and carry on war. As baa been HhowD, 
when war comes, the laira of war come with it. 
Infraetiona of the lawa of naliona are not de- 
nominated erinu^f, but ofaaa. lleuee the ex- 
preHBinn Id the Constitulian that "Congreag 
ahall liuTe power to define and punish * * 
offauti against the law of naliona." Many of 
tlie offcBstt against the law of nations for wliicii 
a man may, by the lawa of nar, loai; bis life, bis 
liberty or bis property, are not erimti. It ii an 
□ITeiue againat Ilie law of nationa 10 break a 
lawrul blockade, and for whiob a fbrfeiture of 
~ tho properly ia the penalty, nnd yet the running 
a blockade has never been regarded a crime; 
to hold communication or intprcourse with the 
enemy is a high offenae against the Inwaof war, 
and for which those tavra prescribe punishment, 
and yet it is not a trime; to act as a spy is an 
offonsa against the lawa of war, and tho puniah- 
ment for which in all agea bns been death, and 
yet it is not a crime ; to tiolate a flng of truce 
IS nn offense against the lawa of war, and yet 
not a crime of which a civil court can take cog- 
niiance; to unite with banditti, jayhawkcrs, 
guerrillas or any other unaulhoriied maraurtors 
is n high offense againat the lawa of war; the 
offense is complete when the band is organiied 
or joined. The' atrocities oommittcd by such a 
band do not eonslilute iheoffenae, but make Ihe 
reasons, and Bufficient reasons they arc, why 
auoh banditti are deoDnnoed by tbe laws of war. 
Some of the offenses against thiflaws of war arc 
crimes, and aome not. Because they are crimes 
they do not ccaac to be offcnaes against those 
Inns; nor because they are not crimes or mis- 
demeanors do they fail to be offenses againatj 
the laws of war. Murder is a crime, nnd the 
murderer, as anch, must be proceeded against in 
Ihe form and manner prescribed in (he Conati- 
lution; in committing the murder an offense 1 
tnay also have been oommitted against the lun 
of war; for that offense he must answer <o tl 
laws of war, nnd tlie tribunals legaliicd by thi 
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against the laws of war must be dealt wilii and 
punished under the Constitution, as Ihe Iew«of 
war, they being part of the law of natious di- 
rect; crima must be dealt with and punisbrd i» 
the Con ati tut ion, and taws made in pnrsuince 
thereof, may direct. 

Congress baa not undertaken to define itie 
oode ol war nor to punish offenses Bgainii it. 
In the case of a apt , Congress has anderlakea 
to say who shall be deemed a spy, and how ha 
shall be punished. But every lawyer knvica 
that n spy una a well-known offender under the 
taws of war, and that under and according 10 
those lawa he could have be«n tried and pun- 
ished without an act of Congress. This is ad- 
milled by Ihe act of Congress, when it aayi that 
he shall suffer denlh "iceording to the law noil 
usages of war." The act is simply declaratory 
of the law. 

That portion of the Conalitution which de- 
clares that "no person Khali be deprived of bit 
life, liberty or property without due process of 
law," has such direct reference to, and conneo- 
tion with, trials for crmt or criminai prosego- 
tions, that comment upon ii would seem to be 
unnecessary. Trials for offenses against lb* 
lawa of war nr« not embraced or Intended lo bt 
embraced in those provisions. If this is not m, I 
then every man thai kills anotber in battle iaa | 
murderer, for he deprived a "person of lift 
without that due process of law" oonlemptateil 
by this provision; every man that bolds as- J 
other BS a prisoner of war ia liable for falsa 
impriaonmenl, aa he does so without thai 
dne process of law conlemplaied by this pn- 
visJoD ; every soldier that marches acniM 
a field in battle array ia linble to an aciiea 
of iroepaaa, becauae he does it wilhout lb.-* 
anino dne proecsa. The ai-gument that Singi 
aronad offenders against the tans of war ' ' 
guarantees of the Constitution would convii 
Ihe soldiers of our army of murder; no priaan- 
ers could be taken and held ; Ihe army could 
not move. The absurd consequences that weald 
of nocesaity flow from such an nrgiimeni . 
that it can not be the true conalruction — i: 
not be what was intended by the framers of tht 
instrument. One of the prime motives fo 
Union and B Federal Government was to n 
the powers of war. If any provisions of the 
Constitution are ao in conflict with ihe powerto 
carry on war as to destroy and make it valnt- 
lesB, then the instrument, instead of beiof a 
great and wise one, is a miserable failure, s 

If a man should sue out hia writ of Uhm 
coTfiuM, and Ihe return shows that he belonged to 
the army or navy, and was held to be Iried for 
some offense eF;»>nBt the ruies and arlicti 
war, the writ should be diamissed, and the party 
remanded to answer lo the charges. 80, in 
time of war, if a man ehoold sue out a writ of 
hahiai eorpta, and it is made appear thnt he ll 
in tho hands of Ihe military ns a prisum 
war, the writ should be diamiaaed and the , 
oner remanded to be disposed of aa Ihelawsand 
uaages ot war require. If tie priaoner be » 
regular unoffending aoldier of the oppotini 
party la Ihe war, he should he treated niih all 
the courteay and kindnesa oonaialent with bii 
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?afe custody ; if he has offended against the ' 
laws of war, he should hare such trial and be 
punished as the laws of war require. A spy, 
though a prisoner of war, may be tried, con- 
demned and executed by a military tribunal 
without a breach of the Constitution. A bush- 
whacker, a jayhawker, a bandit, a war rebel, 
an assassin, being public enemies, may be tried, 
condemned and executed as offenders against 
the laws of war. The soldier that would fail to 
try a spy or bandit after his capture, would be 
VLB derelict in duty as if he were to fail to cap- 
tui*e ; he is as much bound to try and to execute, 
if guilty, as he is to arrest; the same law that 
makes it his duty to pursue and kill or capture, 
makes it his duty to try according to the usages 
of war. The judge of a civil court is not more 
strongly bound under the Constitution and the 
law to try a criminal than is the military to try 
an offender against the laws of war. 

The fact that the civil courts are open does not 
affect the right of the military tribunal to hold 
as a prisoner and to try. The civil courts have no 
more right to prevent the military, in time of 
war, from trying an offender against the laws 
of war than they have a right to interfere with 
and prevent a battle. A battle may be lawfully 
fought in the very view and presence of a court ; 
BO a spy, a bandit or other offender against the 
law of war, may be tried, and tried lawfully, 
when and where the civil courts are open and 
transacting the usual business. 

The laws of war authorize human life to be 
taken without legal process, or that legal pro- 
cess contemplated by those provisions in the 
Constitution that are relied upon to show that 
military judicial tribunals are unconstitutional. 
Wars should be prosecuted justly as well as 
bravely. One enemy in the power of another, 
whether he be an open or a secret one, should 
not be punished or executed without trial. If 
the question be one concerning the laws of war, 
he should be tried by those engaged in the war ; 
they and they only are his peers. The military 
must decide whether he is or not an active 
participant in the hostilities. If he is an active 
participant in the hostilities, it is the duty of 
the military to takehim a prisoner without war- 
rant or other judicial process, and dispose of 
him as the laws of war direct. 

It is curious to see one and the same mind 
justify the killing of thousands in battle be- 
cause it is done according to the laws of war, 
and yet condemning that same law when, out of 
regard for justice and with the hope of saving 
life, it orders a military trial before the enemy 
are killed. The love of law, of justice and the 
wish to save life and suffering, should impel all 
good men in time of war to uphold and sustain 
the existence and action of such tribunals. The 
object of such tribunals is obviously intended 
to save life, and when their jurisdiction is con- 
fined to offenses against the laws of war, that is 
their effect. They prevent indiscriminate 
slaughter ; they prevent. men from being pun- 
ished or killed upon mere suspicion. 



The law of nations, wnich is ihe result of the 
experience and wisdom of ages, has decided that 
jayhawkers, banditti, etc., are offenders against 
the laws of nature and of war, and as such 
amenable to the military. Our Constitution has 
made those laws a part of the law of the land. 
Obedience to the Constitution and the law, 
then, requires that the military should do their 
whole duty; they must not only meet and fight 
the enemies of the country in open battle, but 
they must kill or take the secret enemies of the 
country, and try and execute them accord! uj;; 
to the laws of war. The civil tribunals of the 
country can not rightfully interfere with the 
military in the performance of their high, ardu- 
ous a nd perilous, but lawful duties. That Booth 
and his associates were secret active public ene- 
mies, no mind that contemplates the facts can 
doubt. The exclamation used by him when ho 
escaped from the box on to the stage, after he had 
fir^d the fatal shot, tie temper tj/rannis, and his 
dying message, '* Siay to my mother that I died 
for my country," show that he was not an as- 
sassin from private malice, but that he acted as 
a public foe. Such a deed is expressly laid 
down by Yattel, in his work on the law of na- 
tions, as an offense against the laws of war, 
and a great crime. "I give, then, the name of 
assassination to a treacherous murder, whether 
the perpetrators of the deed be the subjects of 
the party whom we cause to be assassinate<l or 
of our own sovereign, or that it be executed by 
any other emissary introducing himself as a 
suppliant, a refugee or a deserter, or, in fine, as 
a stranger." ( Vattel, 839.) 

Neither the civil nor the military department 
of the Government should regard itself as wiser 
and better than the Constitution and the laws 
that exist under or are made in pursuance thereof. 
Each department should, in peace and in war, 
confining itself to its own proper sphere of ac- 
tion, diligently and fearlessly perform its legiti- 
mate functions, and in the mode prescribed by 
the Constitution and the law. Such obedience 
to and observance of law will maintain peace 
when it exists, and will soonest relieve the 
country from the abnormal state of war. ^ 

My conclusion, therefore, is, that if the per- 
sons who are charged with the assassination of 
the Pi^sident committed the deed as public ene- 
mies, as I believe they did, and whether they did 
or not is a question to be decided by the tribu- 
nal before which they are tried, they not only 
can, but ought to be tried before a military tri- 
bunal. If the persons charged have .offended 
against the laws of war, it would be as palpa- 
bly wrong for the military to hand them over 
to the civil courts, as it would be wrong in a 
civil court to convict a man of murder who had, 
in time of war, killed another in battle. 

I am, sir, most respectfully, your obedient 
servant) 

JAMES SPEED, 
Attorney General. 

To the President. 
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BECnON L 

ciBtitu _ff<tohVift'oii. 

1. A place, district or country occupied by 
an enemy, stauds, in consequence of the occupa- 
tion, under the martial law of the inyading or 
occupying army, whether any proclamation do- 
olaring martial law, or any public warning to 
the inhabitants has been issued or not. Martial 
law i9 the immediate and direct effect and con- 
■equence of occupation or conquest. 

The presence of a hostile army proclaims its 
martial law. 

2. Martial law does not cease during the hos- 
tile occupation, except by special proclamation, 
ordered by the Commander-in-Chief, or by 
special mention in the treaty of peace conclud- 
ing the war, when the occupation of a place or 
territory continues beyond the conclusion of 
peace as one of the conditions of the same. 

8. Martial law in a hostile country consists 
in the stispension, by the occupying military 
authority, of the criminal and oiTil law, and of 
the domestic administration and gOTernmentin 
the occupied place or territory, and in the sub- 
stitution of military rule and force for the same, 
as well as in tlic dictation of general laws, as 
far as military necessity requires this suspen- 
sion, substitution or dictation. 

The commander of .the forces may proclaim 
that the administration of all civil and penal 
law shall continue, either wholly or in part, as 
in times of peace, unless otherwise ordered by 
the military authority. 
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4. Martial law it tiaply nOitaxy autlMrilj 
exeroiMd in aeoordaaee with tha laws and 
vsages of war. Militaiy op p r ei ihm it aot mar- 
tial law; itistbeabnaeofthapowarwUdithst 
law oonfon. Aa martial law is esaevted bj 
military foree^ it it inonmbeat npoa thees 
who administer it to be stiiotlj gnidod bj the 
prinoiples of Jostioey honor and hnmanity— riiw 
toes adorning a soldier oren BMro than other 
men, for the Tory reason that he poascsses the 
power of his arms against tko nnaissaiL 

6. Martial law sboold be less strinnni ii 
plaoes and ooontries ftilty ooeapiod and foii^ 
eonqnered. Muoh greater sorority nay be tx^ 
ereised in plaoes or regions whoro aotoal hos- 
tilities exist, or are expeetod and most be pn- 
pared for. Its most oomidete sway is allowed— 
oTon in the eommanders own oovntiy— -whm 
faoe to fkee with the enemy, beeanso of the ab- 
solute neeessities of the cassi and of the para- 
mount duty to defond the oountry against in- 
Tasion. 

To saTo the oountry is paramount to all other 
considerations. 

G. All civil and penal law shall continoe to 
take its usual course in the enemy's places and 
territories under martial law, unless interrupted 
or stopped by order of the occupying military 
power ; but all the functions of the hostile goY- 
ernment — ^legislatiye, execntiye or administrm- 
tive — whether of a general, proTincial or local 
character, cease under martial law, or continue 
only with the sanction, or if deemed necessarj, 
the participation of the occupier or inyader. 

7. Martial law extends to property, and to 
persons, whether they are subjects of the enemjr 
or aliens to that gOTernment. 

8. Consuls, among American and European 
nations, are not diplomatic agents. NeTerthe* 
less, their offices and persons will be subjected 
to martial law in cases of urgent necessity only 
their property and business are not exempted. 
Any delinquency they commit against the et* 
tablished military rule may be punished as in the 
case of any other inhabitant^ and such punish- 
ment furnishes no reasonable ground for inter- 
national complaint. 

9. The functions of Ambassadors, Ministers 
or other diplomatic agents, accredited by neu- 
tral powers to the hostile goTerntnent^ cease, so 
far as regards the displaced goTemment ; hot 
the conquering or occupying power usually 
recognizes them as temporarily accredited to 
itself. 
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10. Martiftl Uw affeets chiefly the police and 
eoUecUoii of public reyenue and taxes, whether 
imposed by the expelled goTernment or by the 
inyader, and refers mainly to the support and 
efficiency of the army, its safety, and the safety 
of its operations. 

11. The law of war does not only disclaim all 
cruelty and bad faith concerning engagements 
concluded with the enemy during the war, but 
also the breaking of stipulations solemnly con- 
tracted by the belligerents in time of peace^ and 
avowedly intended to remain in force in case 
of war between the contracting powers. 

It disclaims all extortions and other transac- 
tions for indiyidual gain ; all acts of private 
revenge, or connivance at such acts. Offenses 
to the contrary shall be severely punished, 
and especially so if committed by officers. 

12. Whenever feasible, martial law is carried 
out in cases of individual offenders by military 
courts ; but sentences of death shall be executed 
only with the approval of the Chief Executive, 
provided the urgency of the case does not re- 
quire a speedier execution, and then only with 
the approval of the chief commander. 

18. Military jurisdiction is of two kinds: 
first, that which is conferred and defined by 
statute ; second, that which is derived from the 
common law of war. Military offenses under 
the statute law must be tried in the manner 
therein directed; but military offenses which 
do not come within the statute must be tried 
and punished under the common law of war. 
The character of the courts which exercise these 
Jurisdictions depends upon the local laws of 
each particular country. 

In the armies of the United States the first is 
exercised by courts-martial, while cases which 
do not come within the ** Rules and Articles of 
War," or the jurisdiction conferred by statute 
on courts-martial, are tried by military com- 
missions. 

14. Military necessity, as understood by 
modern civilized natiohs, consists in the neces- 
sity of those measures which are indispensable 
for securing the ends of the war, and which are 
lawful according to the modem law and usages 
of war. • 

16. Military necessity admits of all direct 
destruction of life or limb of armed enemies, and 
of other persons whose destruction is incident- 
ally unavaidahle in the armed contests of the 
war; it allows of the capturing of every armed 
enemy, and every enemy of importance to the 
hostile government, or of peculiar danger to 
the captor; it allows of all destruction of prop- 
erty, and obstruction of the ways and channels 
of traffic, travel or communication, and of all 
'withholding of sustenance or means of life from 
the enemy; of the appropriation of whatever an 
enemy's country affords necessary for the sub- 
sist euce and safety of the army, and of such 
deception as does not involve the breaking of 
good faith either positively pledged, regarding 
agreements entered into during the war, or 
Bupposed by the modern law of war to exist. 
Men who take up arms against one another in 
public war, do not cease, on this account, to be 
moral beings, responsible to one another and to 
God. 



16. Military necessity does not admit of cru- 
elty, that is, the infliction of .suffering for the 
sake of suffering or for revenge, nor of maim- 
ing or wounding except in flght, nor of tortures 
to extort confessions. It does not admit of the 
use of poison in any way, nor of the wanton 
devastation of a district. It admits of decep- 
tion, but disclaims acts of perfidy; and, in gen- 
eral, military necessity does not include any act 
of hostility which makes the return of peace un- 
necessarily difficult. 

17. War is not carried on by arms alone. It 
is lawful to starve the hostile belligerent, armed 
or unarmed, so that it leads to the speedier sub- 
jection of the enemy. 

18. When the commander of a be^eged place 
expels the non-combatants, in order to lessen 
the number of those who consume his stock of 
provisi<vis, it is lawful, though an extreme 
measure, to drive them back, so as to hasten on 
the surrender. 

19. Commanders, whenever admissible, inform 
the enemy of their intention to bombard a place, 
so that the non-combatants, and especially the 
women and children, may be removed before 
the bombardment commences. But it is no in- 
fraction of the common law of war to omit thus 
to inform the enemy. Surprise may be a ne- 
cessity. 

20. Public war is a state of armed hostility 
between sovereign nations or governments. It is 
a law and requisite ofcivilixed existence that men 
live in political, continuous societies, forming 
organised units, called states or nations, whose 
constituents bear, enjoy and suffer, advance 
and retrograde together, in peace and in war. 

21. The citiien or native of a hostile country 
is thus an enemy, as one of the constituents of 
the hostile state or nation, and as such is sub- 
jected to the hardships of the yttLT. 

22. Nevertheless, as civilisation has advanced 
during the last centuries, so has likewise steadily 
advanced, especially in war on land, the dis- 
tinction between the private individual belong- 
ing to a )iostile country and the hostile country 
itself, with its men in arms. The principle has 
been more and more acknowledged that the un- 
armed citiien is to be spared in person, property 
and honor as much as the exigencies of war will 
admit. 

23. Private citiiens are no longer murdered, 
enslaved or carried off to distant parts, and the 
inoffensive individual is as little disturbed in 
his private relations as the commander of the 
hostile troops can afford to £prant in the overrul- 
ing demands of a vigorous war. 

24. The almost universal rule in remote times 
was, and continues to be with barbarous armies, 
that the private individual of the hostile coun- 
try is destined to suffer every privation of lib- 
erty and protection, and every disruption of 
family ties. Protection was, and still is with 
uncivilized people, the exception. 

25. In modern regular wars of the Europeans, 
and their descendants in other portions of the 
globe, protection of the inoffensive citizen of 
the hostile country is the rule ; privation and 
disturbance of private relations are the excep- 
tions. 

26. Commanding generals may cause the 
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m»l^ati«tat and eiril ofieert of IIm liottilA eonn- 
try to take Um oath of tempoxmty allagianoe, or 
an oath of fidelity to their own Tiotorious goT- 
•mment or ralen, and they may expel erery 
one who declines to do lo. Bat whether they do 
•0 or not, the people and their eiril offieen owe 
striet obedienoe to them as long as they hold 
sway over the district or coont^, at the peril 
of their lives. 

27. The law of war can no more wholly dis- 
pense with retaliation than can the law of na- 
tions, of which it is a branch. Tet ciTiliied 
nations acknowledge retaliation as the sternest 
feature of war. A reckless enemy often leaTcs 
to his opponent no other means of securing him- 
self against the repetition of barbarous outrage. 

28. Retaliation will, therefore, noTor be re- 
sorted to as a measure of mere reyenge, but only 
as a means of protectiTC retribution, ai|d, more- 
OTer, cautiously and unaroidably; that is to 
say, retaliation shall only be resorted to after 
carefiil inquiry into the real occurrence, and 
the character of the misdeeds that may demand 
retribution. 

Ui^ust or inconsiderate retaliation remoTcs 
the belligerents &rther and further from the 
mitigating rules of a regular war, and by rapid 
steps leads them nearer to the internecine wars 
of ssTages. 

29. Modem times are distinguished from 
earlier ages by the existence, at one and the 
same time, of many nations and great govem- 
ments related to one another inclose intercourse. 

Peace is their normal condition ; war is the 
exception. The ultimate otject of all modern 
war is a renewed state of peace. 

The more Tigorously wars are pursued, the 
better it is for humanity. Sharp wars are brief. 

80. Ever since the formation and co-exist- 
ence of modern nations, and ever since wars 
have become great national wars, war has come 
to be acknowledged not to be its own end, but 
the means to obtain great ends of state, or to 
consist in defense against wrong; and no con- 
Tcntional restriction of the modes adopted to in- 
jure the enemy is any longer admitted ; but the 
law of war imposes many limitations and re- 
strictions on principles of justice, faith and 
honor. 

SECTION n. 

Public and private property qf the enemy — Protec- 
tion o/pertoMj and especially women; of religion^ 
the arte and tciencee — Puniehment qf crimee 
againit the inhahitantt qf hostile countries, 

81. A victorious army appropriates all public 
money, seizes all public movable property until 
further direction by its government, and seques- 
ters for its own benefit or that of its govern- 
ment all the revenues of real property belong- 
ing to the hostile government or nation. The 
title to such real property remains in the abey- 
ance during military occupation, and until the 
conquest is made complete. 

82. A victorious army, by the martial power 
inherent in the same, may suspend, change, or 
abolish, as fur as the martial power extends, 
the relations which arise from Uie service due, 



Moordi&g to the existing laws of the invaded 
country, from one citixen, suljooti or native of 
the same to anotfier. 

Tlie commander of the amly must leave it to 
tlie ultimate treatv of peaee to settle the per- 
manent of this change. 

88. It is no longer considered lawfbl— on the 
contrary, it is held to be a serious breach (Mf tlie 
law of war-~to force the snljeets of the enemy 
into the service of the victorious government, 
except the latter should prodainL after a fldr 
and complete conquest of the hostile oonntry or 
district, that it is resolved to keep the conntxy, 
district, or place permanently as its own, sjsd 
make it a portion of its own oonntry. 

84. As a general rule, the property behngi^ 
ins to churches, to hospitals, or other estab- 
lishments of an excfusivelv charitable ehano- 
ter, to establishments c^ education, or founda- 
tions for the promotion of knowledge^ whether 
public schools, universities, academies of learn- 
ing or observatories, museums of the fine arti^ 
or of a scientific character — such property is 
not to be considered public property in the 
sense of paragraph 81 ; but it may be taxed or 
used when the public serviee may require it 

88. GhMsical works of art, libnuiesi sden- 
tifio collection or precious instnunents, sodi 
as astronomical telescopes, as well as ho^tal% 
must be secured against all avoidable i^uxy, 
even when they are contained in ibrtifiei 
places while besieged or bombarded. 

86. If such works of art^ libraries, ooUeo- 
tions, or instruments belonging to a hostUe na- 
tion or ffovernment, can be removed withoqt 
ixgury, the ruler of the conquering state or na- 
tion may order them to be seised and removed 
for the benefit of the said nation. The ultimau 
ownership is to be settled by the ensuing treaty 
of peace. 

In no case shall they be sold or given away, 
if captured by the armies of the United States, 
nor shall they ever be privately appropriated, 
or wantonly destroyed or injured. 

37. The United States acknowledge and pro- 
tect, in hostile countries occupied by them, re- 
ligion and morality ; strictly private property; 
the persons of the inhabitants, especially those 
of women ; and the sacredness of domestic re- 
lations. Offenses to the contrary shall be rig- 
orously punished. 

This rule does not interfere with the right of 
the victorious invader to tax tho people or 
their property, to levy forced loans, to billet 
soldiers, or to appropriate property, especially 
houses, land, boats or ships, and churches, for 
temporary and military uses. 

88. Private property, unless forfeited by 
crimes or by offenses of the owner, can be seized 
only by way of military necessity, for the sup- 
port or other benefit of the army or of the 
United States. 

If the owner has not fled, the commanding 
officer will cause receipts to be ^ven, which 
may serve the spoliated owner to obtain in- 
demnity. 

39. The salaries of civil officers of the hos- 
tile government who remain in the invaded 
territory, and continue the work of their office, 
and can continue it according to the circntn- 
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stances arising oat of the war — such as judges, 
administrative or police officers, officers of city 
or communal governments — are paid from the 
public revenue of the invaded territory, until 
the military government has reason wholly or 
partially to discontinue it. Salaries or in- 
comes connected with purely honorary titles 
are always stopped. 

40. There exists no law or body of authori- 
tative rules of action between hostile armies, 
except that branch of the law of nature and 
nations which is called the law and usages of 
war on land. 

41. All municipal law of the ground on which 
tfie armies stand, or of the countries to which 
they belong, is silent and of no effect between 
armies in the field. 

42. Slavery, complicating and confounding 
the ideas of property (that is of a thing)^ and 
of personalty (that is of humanity)^ exists ac- 
cording to municipal or local law only. The 
law of nature and nations has never acknowl- 
edged it. The digest of the Roman law enacts 
the early dictum of the pagan jurist, that << so 
far as the law of nature is concerned, all men 
are equal." Fugitives escaping from a country 
in which they were slaves, villains or serfs, 
Into another country, have, for centuries past, 
been held free and acknowledged free by judi- 
cial decisions of European countries, even 
though the municipal law of the country in 
which the slave had taken refuge acknowledged 
slavery within its own dominions. 

48. Therefore, in a war between the United 
States and a belligerent which admits of 
slavery, if a person held in bondage by that 
belligerent be captured by, or come as a fugi- 
tive under, the protection of the military forces 
of the United States, such person is immedi- 
ately entitled to the rights and privileges of a 
freeman. To return such person into slavery 
would amount to enslaving a free person, and 
neither the United States nor any officer under 
their authority can enslave any human being. 
Moreover, a person so made free by the law of 
war is under the shield of the law of nations, 
and the former owner or State can have, by the 
law of post-Uminy, no belligerent lien or claim 
of service. 

44. All wanton violence committed against 
persona in the invaded country, all destruction 
of property not commanded by the authorized 
officer, all robberyi all pillage or sacking, even 
after taking a place by main force, all rape, all 
wounding, maiming or killing of such inhab- 
itants, are prohibited under the penalty of 
death, or such other severe punishment as may 
seem adequate for the gravity of the offense. 

A soldier, officer or private, in the act of 
committing such violence, and disobeying a 
superior ordering him to abstain from it, may 
be lawfully killed on the spot by such superior. 

45. All captures and booty belong, according 
to the modern law of war, primarily, to the gov- 
ernment of the captor. 

Prize money, whether on sea or land, can 
now only be claimed under local law. 

46. Neither officers nor soldiers are allowed 
Co make use of their position or power in the 
hostile country for prirate gain, not even for 



commercial transactions otherwise legitimate. 
Offenses to the contrary committed by commis- 
sioned officers will be punished with cashier- 
ing, or such other punishment as the nature of 
the offense may require ; if by soldiers, they shall 
be punished according to the nature of the offense. 

47. Crimes punishable by all penal codes, 
such as arson, murder, maiming, assaults, 
highway robbery, theft, burglary, fraud, for- 
gery and rape, if committed by an American 
soldier in a hostile country against its inhabit- 
ants, are not only punishable as at home, but 
in all cases in which death is not inflicted, the 
severer punishment shall be preferred. 

SECTION m. 

Deterter9 — Priionen of> War — ffottagei — £oo^f 
on the BatOe-field, 

48. Deserters from the American army, hav- 
ing entered the service of the enemyi suffer 
death if they fall again into the hands of the 
United States, whe&er by capture, or being de- 
livered up to the American army ; and if a de- 
serter from the enemy, having taken service in 
the army of the United States, is captured by 
the enemy, and punished by them with death or 
otherwise, it is not a breach against the law and 
usages of war, requiring redress or retaliation. 

49. A prisoner of war is a public enemy 
armed or attached to the hostile army for active 
aid, who has fallen into the hands of the cap- 
tor, either fighting or wounded, on the field or 
in the hospital, by individual surrender or by 
capitulation. 

All soldiers, of whatever species of arms ; all 
men who belong to tl\e rising en nume of the 
hostile country ; all those who are attached to 
the army for its efficiency and promote directly 
the object of the war, except such as are here- 
inafter provided for ; all disabled men or offi- 
cers on the field or elsewhere, if captured ; all 
enemies who have thrown away their arms and 
ask for quarter, are prisoners of war, and as 
such exposed to the inconveniences as well as 
entitled to the privileges of a prisoner of war. 

60. Moreover, citizens who accompany an 
army for whatever purpose, such as sutlers, ed- 
itors, or reporters of journals, or contractors, 
if captured, may be made prisoners of war, and 
be detained as such. 

The monarch and members of the hostile 
reigning family, male or female, the chief, and 
chief officers of the hostile government, its di- 
plomatic agents, and all persons who are of 
particular and singular use and benefit to the 
hostile army or its government, are, if captured 
on belligerent ground, and if unprovided with 
a safe-conduct granted by the captor's govern- 
ment, prisoners of war. 

51. If the people of that portion of an in- 
vaded country wnich is not yet occupied by the 
enemy, or of the whole country, at the approach 
of a hostile army, rise, under a duly author- 
ized levy, en nuute to resist the invader, they 
are now treated as public enemies, and if cap- 
tured, are prisoners of war. 

52. No belligerent has the right to declare 
that he will treat every captured man in arms 
of a levy m mosM at a brigand or bandit. 
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If, however, the people of a country, or any 
portion of the same, already occupied by an ar- 
my, rise against it, they are yiolators of the laws 
of war, and are not entitled to their protection. 

68. The enemy's chaplains, officers of the 
medical staff, apothecaries, hospital nurses and 
servants, if they fall into the hands of the 
American army, are not prisoners of war, un- 
less the commander has reasons to retain them. 
In this latter case, or if, at their own desire, 
they are allowed to remain with their captured 
companions, they are treated as prisoners of war, 
and may be exchanged if the commander sees fit. 

64. A hostage is a person accepted as a pledge 
for the fulfillment of an agreement concluded 
between belligerents during the war, or in con- 
sequence of a war. Hostages are rare in the 
present age. 

66. If a hostage is accepted, he is treated 
like a prisoner of war, according to rank and 
condition, as circumstances may admit. 

66. A prisoner of war is subject to no pun- 
ishment for being a public enemy, nor is any 
revenge wreaked upon him by the intentional 
infliction of any suffering, or disgrace, by cruel 
imprisonment, want of food, by mutilation, 
death, or any other barbarity. 

67. So soon as a man is armed by a sove- 
reign government, and takes the soldier's oath 
of fidelity, he is a belligerent ; his killing, 
wounding, or other warlike acts, are no indi- 
Tidual crimes or offenses. No belligerent has 
a right to declare that enemies of a certain 
class, color or condition, when properly organ- 
ised as soldiers, will not b^ treated by him as 
public enemies, r 

68. The law of nations knows of no distinc- 
tion of color, and if an enemy of the United 
Slates should enslave and sell captured per- 
sons of their army, it would be a case for 
the severest retaliation, if not redressed upon 
complaint. 

The United States can not retaliate by en- 
slavement ; therefore, death must be the retal- 
iation for this crime against the law of nations. 

59. A prisoner of war remains answerable 
for his crimes committed against the captor's 
army or people, committed before he was cap- 
tured, and for which he has not been punished 
by his own authorities. 

All prisoners of war are liable to the inflic- 
tion of retaliatory measures. 

60. It is against the usage of modern war to 
resolve, in hatred and revenge, to give no quar- 
ter. No body of troops has the right to declare 
that it will not give, and therefore will not ex- 
pect, quarter; but a commander is permitted to 
direct his troops to give no quarter, in great 
straits, when his own salvation makes it tm- 
posnbU to cumber himself with prisoners. 

61. Troops that give no quarter have no right 
to kill enemies already disabled on the ground, 
or prisoners captured by other troops. 

62. All troops of the enemy known or dis- 
covered to give no quarter in general, or to any 
portion of the army, receive none. 

63. Troops who fight in the uniform of their 
enemies, without any plain, striking, and uni- 
form mark of distinction of their own, can ex- 
pect no quarter. 



64 If American troops capture a train con- 
taining uniforms of the enemy, and the com- 
mander considers it advisable to distribute 
them for use among his men, some striking 
mark or sign must be adopted to distinguish 
the American soldier from the enemy. 

66. The use of the enemy's national stand- 
ard, flag, or other emblem of nationality, for 
the purpose of deceiving the enemy in battle, 
is an act of perfidy by which they lose all clain 
to the protection of the laws of war. 

1 66. Quarter having been given to an enemy by 
American troops, under a misapprehension of 
his true character, he may, nevertheless, be or- 
dered to suffer death, if, within three days af- 
ter the battle, it be discovered that he belongi 
to a corps which gives no quarter. 

67. The law of nations allows every sove- 
reign government to make war upon another 
sovereign state, and, therefore, admits of no 
rules or laws different from those of regular 
warfare, regarding the treatment of prisonen 
of war, although they may belong to the army 
of a government which the captor may con- 
sider as a wanton and unjust assailant. 

68. Modern wars are not intinmeeine wars, 
in which the killing of the enemy is the ol^eet 
The destruction of the enemy in modem war, 
and, indeed, modern war itself^ are means to 
obtain that object of the belligerent which liei 
beyond the war. 

Unnecessary or revengeful destruction of 
life is not lawful. 

69. Outposts, sentinels, or picketa are not to 
be fired upon, except to drive them in, or whes 
a positive order, special or general, has been 
issued to that effect. 

70. The use of poison in any manner, be il 
to poison wells, or food, or arms, is wholly ex- 
cluded from modern warfare. He that uses it 
puts himself out of the pale of the law and 
usages of war. 

71. Whoever intentionally inflicts additionil 
wounds on an enemy already wholly disable<], 
or kills such an enemy, or who orders or en- 
courages soldiers to do so, shall suffer death, if 
duly convicted, whether he belongs to thearmj 
of the United States, or is an enemy captured 
after having committed his misdeed. 

72. Money and other valuables on the person 
of a prisoner, such as watches or jewelry, il 
well as extra clothing, are regarded by the 
American army as the private property of the 
prisoner, and the appropriation of such valus- 
bles or money is considered dishonorable, and 
is prohibited. 

Nevertheless, if larpe sums are found upon till 
persons of prisoners, or in their possession, 
t/iey shall be taken from them, and the surplus, 
after providing for their own support, appro- 
priated for the use of the army, under the di- 
rection of the commander, unless otherwise or- 
dered by the Government. Nor can prisonert 
claim, as private property, large sums found 
and captured in their train, although they bad 
been placed in the private luggage of the prii* 
oners. 

73. All officers, when captured, must surren* 
der their side-arms to the captor. They mat 
be restored to the prisoner in marked cases, bj 
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ih» eommander, to signftliie admirfttion of his 
distingaished brayenr, or approbation of his 
hamane treatment of prisoners before his cap- 
ture. The captuivd officer to whom they may 
he restored cuii not wear them during cap- 
tivity. 

74. A prisoner of war, being a public ene- 
my, is a prisoner of the gOTernment^ and not 
of the captor. No ransom can be paid by a 
prisoner of war to his indiTidual captor, or to 
any officer in command. The government 
alone releases captives, according to rules pre- 
seribed by itself. 

75. Prisoners of war are subject to confine- 
ment or imprisonment such as may be deemed 
neoessary on account of safety, but they are 
to be subjected to no other intentional suffering 
or indignity. The confinement and mode of 
treating a prisoner may be varied during 
his captivity, according to the demands of 
safety. 

76. Prisoners of war shall be fed upon plain 
and wholesome food, whenever practicable, and 
treated with humanity. 

They may be required to work for the benefit 
of the captor's government, according to their 
rank and condition. 

77. A prisoner of war who escapes may be 
shot, or otherwise killed in his flight; but 
neither death nor any other punishment shall be 
inflicted upon him simply for his attempt to 
escape, which the law of war does not con- 
sider a crime. Stricter means of security 
shall be used after an unsuccessfiil attempt at 
eicape. 

If^ however, a conspiracy is discovered, the 
purpose of which is a united or general escape, 
the conspirators may be rigorously punished, 
•▼en with death; and capital punishment may 
1^0 be inflicted upon prisoners of war discov- 
eired to have plotted rebellion against the au- 
thorities of the captors, whether in union with 
fellow-prisoners or other persons. 

7& If prisoners of war, having given no 
pledge nor made any promise on their honor, 
ftireibly or otherwise escape, and are captured 
again in battle, after having rejoined their own 
army, they shall not>be punished for their es- 
cape, hut shall be tilated as simple prisoners 
of war, although they will be sabjeoted to 
Btrioter confinement. 

J9. Every captured wonnded enemy shall be 
medically treated, according to the ability of 
the medical staff. 

80. Honorable men, when captured, will ab- 
stain Arom giving to the enemy information 
ooncerning their own army, aq4 the modem 
law of war permits no longer the use of any 
Tiolence against prisoners, in order to extort 
the desired information, or to punish them for 
having given false information. 

SECTION IV. 

ParUiOM — Armed tnemUi not heUmging to the 
hotUlearmjf — 8eauU — Armed prowUrt — War 
rebelt. 

81. Partisans are soldiers armed and wear- 
ing the uniform of their army, but belonging 
to a cprps which acts detached from the main 



body for the purpose of making inroads into 
the territory occupied by the enemy. If cap- 
tured, they are entitled to all the privileges of 
the prisoner of war. 

82. Men, or squads of men, who commit hos- 
tilities, whether by fighting, or inroads for de- 
struction or plunder, or by raids of any kind, 
without commission, without being part and 
portion of the organised hostile army, and 
without sharing continuously in the war, bu^ 
who do so with intermitting returns to their 
homes and avocations, or with the occasional 
assumption of the semblance of peaceful pur- 
suits, divesting themselves of the character or 
appearance of soldiers — such men, or squads 
of men, are not public enemies, and, therefore, 
if captured, are not entitled to the privileges of 
prisoners of war, but shall be treated summa- 
rily as highway robbers or pirates. 

88. Scouts, or single soldiers, if disguised in 
the dress of the country, or in the uniform of 
the army hostile to their own, employed in ob- 
taining information, if found within or lurk- 
ing about the lines of the captor, are treated as 
spies, and suffer death. 

84. Armed prowlers, by whatever names 
they may be called, or persons of the enemy's 
territory, who steal within the lines of the hos- 
tile army, for the purpose of robbing, killing, 
or of destroying bridges, roads, or canals, or of 
robbing or destroying the mail, or of cutting 
the telegraph wires, are not entitled to the priv- 
ileges of the prisoner of war. 

85. War rebels are persons within an occu- 
pied territory who rise in arms against the oc- 
cupying or conquering army, or against the 
authorities established by the same. If cap- 
tured, they may suffer death, whether they rise 
singly, in small or large bands, and whether 
called upon to do so by their own, but expelled, 
government or not. They are not prisoners of 
war ; nor are they, if discovered and secured 
before their conspiracy has matured to an actu- 
al rising, or to armed violence. 

SECTION V. 

Sqfe-^onduet — Spiee — War traitort — Captured 
meetengerB — Abiue qf the flag qf truce. 

86. All intercourse between the territories 
occupied by belligerent armies, whether by 
traffic, by letter, by travel, or in any other way, 
ceases. This is the general rule, to be observed 
without special proclamation. 

Exceptions to this rule, whether by safe-con- 
duct, by permission to trade on a small or large 
scale, or by exchanging jnails, or by travel from 
one territory into the other, can take place on- 
ly according to agreement approved by the gov- 
ernment, or by the highest military authority. 

Contraventions of this role are highly pun- 
ishable. 

87. Ambassadors, and all other diploma ti^^ 
agents of neutral powers, accredited to the en- 
emy, may receive safe-conducts through the 
territories occupied by the belligerents, unless 
there are military reasons to the contrary, and 
unless they may reach the place of their des- 
tination conveniently by another route. It 
implies no international affront if the safe- 
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conduct is declined. Such passes are usually 
giyen by the supreme authority of the State, 
and not by subordinate officers. 

88. A spy is a person who secretly, in dis- 
guise or under false pretense, seeks informa- 
tion with the intention of communicating it to 
the enemy. 

The spy is punishable with death by hanging 
by the neck, whether or not he succeed in ob- 
taining the information or in conyeying it to 
the enemy. 

89. If a citizen of the United States obtains 
information in a legitimate manner, and be- 
trays it to the enemy, be he a military or civil 
officer, or a private citixen, he shall suffer death. 

90. A traitor under the law of war, or a war- 
traitor, is a person in a place or district under 
martial law who, unauthorized by the military 
commander, gives information of any kind to 
the enemy, or holds intercourse with him. 

91. The war traitor is always severely pun- 
ished. If liis offense consists in betraying to 
the enemy anything concerning the condition, 
safety, operations or plans of the troops hold- 
ing or occupying the place or district, his pun- 
ishment is death. 

92. If the citizen or subject of a country or 
place invaded or conquered gives information 
to his own government, from which he is sep- 
arated by the hostile army, or to the army of 
his government, he is a war traitor, and death 
is the penalty of his offense. 

93. All armies in the field stand in need of 
guides, and impress them if they can not ob- 
tain them otherwise. 

94. No person having been forced by the en- 
emy to serve as a guide, is punishable for hav- 
ing done 80. 

95. If a citizen of a hostile and invaded dis- 
trict voluntarily serves as a guide to the ene- 
my, or offers to do so, lie is deemed a war 
traitor, and shall suffer death. 

00. A citizen serving voluntarily as a guide 
against his own country commits treason, and 
will be dealt with according to tlie law of his 
country. 

97. Guides, when it is clearly proved that 
they have misled intentionally, may be put to 
death. 

98. All unauthorized or secret communica- 
tion with the enemy is considered treasonable 
hy the Inw of war. 

Foreign residents in an invaded or occupied 
territory, or foreign visitors in the same, can 
claim no immunity from this law. They may 
communicate with foreign parts, or with the 
inhabitants of the hostile country, so far as 
the military authority permits, but no further. 
Instant expulsion from the occupied territory 
would be tlie very least punishment for the in- 
fraction of this rule. 

90. A messenger carrying written dispatches 
or verbal messages from one portion of the 
army, or from a besieged place, to another por- 
tion of the same army, or its government, if 
armed, and in the uniform of his army, and if 
captured, while doing so, in the territory oc- 
cupied by the enemy, is treated by the cap- 
tor as a prisoner ot war. If not in uniform, 
nor a soldier, the circumstances connected with 



his capture must determine the disposition that 
shall be made of him. 

100. A messenger or agent who attempts to 
steal through the territory occupied by the ene- 
my, to further in any manner the interests of 
the enemy, if captured, is not entitled to the 
privileges of the prisoner of war, and may be dealt 
with according to the circumstances of the case. 

101. While deception in war is admitted aa 
a just and necessary means of hostility, and is 
consistent with honorable warfare, the common 
law of war allows even capital punishment for 
clandestine or treacherous attempts to ixgure 
an enemy, because they are so dangerous, and 
it is so difficult to guard against them. 

102. The law of war, like the criminal war 
regarding other offenses, makes no difference 
on account of the difference of sexes, concern- 
ing the spy, the war traitor, or the war rebeL 

108. Spies, war traitors and war rebels are 
not exchanged according to the common law of 
war. The exchange of such persons would re- 
quire a special cartel, authorised by the gov- 
ernment, or, at a great distance f^om it, by the 
chief commander of the army in the field. 

104. A successful spy or war traitor, safely 
returned to his own army, and afterward cap- 
tured as an enemy, is not subject to punish- 
ment for his acts as a spy or war traitor, bnt 
he may be held in closer custody as a person 
individually dangerous. 

SECTION VI. 

I 

Exchange of prUonert — Flagt qf tntee — FlagM of 

protection, 

105. Exchanges of prisoners take place- 
number for number — rank for rank — wounded 
for wounded — with added condition for added 
condition — such, for instance as not to serve 
for a certain period. 

10<). In exchanging prisoners of war, such 
numbers of persons of inferior rank maybe 
substituted as an equivalent for one of superi- 
or rank as may be agreed upon by cartel. 
which requires the sanction of the government, 
or of the commander of the army in the field. 

107. A prisoner of wtr is in honor bound 
truly to state to the captor his rank ; and he is 
not to assume a lower rank than belongs to him, 
in order to cause a more advantageous exchange; 
nor a higher rank, for the purpose of obtaining 
better treatment. 

Offenses to the contrary have been justly 
punished by the commanders of released pris- 
oners, and may be good cause for refusing u 
release such prisoners. 

108. The surplus number of prisoners of war 
remaining after an exchange has taken plnco 
is sometimes released either for the payment f»f 
a stipulated sum of money, or, in urgent cases, 
of provision, clothing, or other necessaries. 

Such arrangement, however, requires ttt 
sanction of the highest authority. 

109. The exchange of prisoners of war is an 
act of convenience to both belligerents. If do 
general cartel has been concluded, it can not b« 
demanded by either of them. No belligerent is 
obliged to exchange prisoners of war. 



A OBTtet {■ Toldafale m soon m either pnilj 
hu Tiolaled it. 

110. No ex«hiiDge of priBODers ibBtl be made 
exeopt aOer complete oaptore, aod afteT an ao- 
enrftte aeoouat of them, and a list of the oap- 
tarcd ofBcerB has been taken. 

111. Tbe bearer of a flag of trace can no 
Bist on being admitted. He magt alwaja ba 
admicied with great sautlon. Unneacssary fre~ 
qaenej is carefiillj lo be aroided, 

112. IT the bearer of a flag of truce offer him- 
self during an CDgagement, be can be admitted 
aa a very rare cieeption only. It ia no breach 
of good faith lo retain auch a flag of truce, If 
Admitted during the engagement. Firing ia not 
Inquired lo eeaao ou the appearance of a flag of 
truce in battle. 

113. If the bearer of a flag of truce, preaent- 
ij>g himeelf during an engagement, is killed or 
wounded, it furtushea no ground of oomplaint 
wliateTcr. 

IIJ. If it be diaooTered, and fa irl; preyed, 
tliat a Sag of truce has been abused for Burrep- 
titioufl; obtaiDttig military knowledge, the 
bearer of the flag thus abitsing his snored obar- 
aoter is deemed a spy. 

So sacred is the character of a Bag of truce, 
and BO neceasary is its saorednesa, that while 
its abuse ia an especially heinoua offenae, great 
CBUtion ia requisite, on the other hand, iu con- 
vioting the bearer of a flag of truce as a spy. 

116. It ia ou stoma ry to designate bycerlnin 
flags (usually yellow), the hospitala in places 
wtueh are ahelled, Bo that Ibe besieging enemy 
may aioid firing on Cheui. The same has beon 
done in battles, when hospitals are situated 
within the Geld of the engagement. 

116. Honorable belligerents often request that 
Uie hospilsiB within tho territory of the enemy 
may be designated, so that they may be spared. 

An honorable belligerent allows himself to 
be guided by flags or signals of protection as 
much as the contingenoiea and tbe neccseilies 
of the figbt will permit. 

117. It is justly considered so actof bad faith, 
of infamy or Gundishnese, to deceive the enemy 
by flogs of pro tec lion. Such act of bad faith may 
be good cause for refusing to respect such flage. 

118. The besieging belligerent haa sometimes 
requested Uio besieged to designate the build- 
ings oonlaining collecCioos of works of art, soi- 
•udfio museume, astronomical obserTatories or 
pneioui libraries, so that their destruction may 
be kTOided bb much as possible, 

BECTIOS TIL 

TJte FaroU. 

119. Prisoneta of war may be released fhim 
Cftplirity by exchange, and under oertain oir- 
cumatances, also by parole, 

120. The term parole designates the pledge 
of indiTidual good faith and honor to do, or to 
omit doing, certain acts after he who giTCB his 
parole shall have been dismissed, wboUy or par- 
tially, from tlifl power of the captor. 

121. The pledge of the parole is always an 
indiTidual, but not a private, act, 

122. Tbe parole applies chiefly to prisoners of 
war whom the oaptor ailowB to retorn to their 

I ^ 



country, or to live in greater freedom wilUii the 
oaplor'a country or leirllory, Un eundiliOd* 
stated in the parole, 

128. Release of prisaners of war by exchange 
is the general rule; release by parole ia tbe 
exceptiuu, 

\'li. Breaking tho parole is puniabed with 
death when the person breaking the parole is 
captured again. 

Accurate lists, therefore, of tbe paroled per- 
sona must be kept by the belligorenta. 

L2i>. When paroles are given and received, 
there must be an exobangs of two written docu- 
ments, iu which the name and rank of the pa- 
roled individuals are accurately and trulM^lly 

120. tioramissioned ofGcera only are allowed 
(o give their parole, and Ibey can give it only 
with tbe permission of their superior, as long as 
a Buporlor in rank ia within reach. 

Vil. No non-conuuiesioaed officer or private 
can give his parole oicept< through an oSoer. 
Individual paroles not given through an officer 
are not only void, but subject tho individuals 
giving ihcm to the punishmen t of death as desert- 
arB. Tbe only admissible exception is where indi- 
viduals properly separated from their conunands, 
have suffered long oouGnement without the pos- 
sibility of being paroled through an officer. 

138. No parolingoo the ballle-Gold ; no parol- 
ing of en lira bodies of troops after a battle, and 
no dismissal of large numl>erB of prisonera, with 
a general declajatioa that they are paroled, is 
permitted or of any value. 

ma. In capiiulBliona for the surrender of 
strong places or forliflud eampu, the command- 
ing officer, in coses of urgent necessity, may 
agree that the troops under his commaQd shall 
not fight again during the war, unleas ex- 
changed. 

13U. Tbe usual pledge given in tlie parole is 
not to serve during the oxiating war, unlesi 
exchanged. 

This pledge refers only to the active service in 
tbe fielj, agtiinEt the paroling belligerent or hta 
allies actively engaged in the same war. These 
eases of breaking the parole are patent acts, and 
can be visited with the puniahiaent of death; but 
the pledge does not refer to internal service, 
suoh aa recruiting or drilling the recruits, for- 
Utying places not besieged, quelling civil com- 
taotioua, fighting against belligerents uncon- 
nected with the paroling belligeronta, or to civil 
or diplomatic service for whioh the paroled 
officer may be employed. 

181, If tbe Qovernment does not approve of 
tbe parole, the paroled oBSoer must return into 
captivity, and should the enemy refuse to re- 
ive him, he is free of bis parole. 

182. A belligeronl government may declare, 
by a general order, whether it will allow parol- 
ing, and on what ocnditione it will allow it, 
Such order is oommunicaled lo the enemy. 

83. No prisoner of war can be foroed by the 
hostile government to parole hitneel^ and no 
government is obliged to parole prisoners of war, 
or to parole .ill captured oflicerB, if it paroles 
any, Aa the pledging of the parole ia an indi- 
viduai net, BO ia paroling, ou the other band, an 
act ofcboiae on thepartof tbe belligerent 
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184. The comtnftiider of an oooupjing army 
may require of the ciyil officers of the enemy, 
and of its citizens, any pledge he may consider 
necessary for the safety or security of his army, 
and upon their failure to giye it, he may arrest, 
confine or detain them. 

SECTION vm. 

ArmUHee — CkyniukUhn, 

186. An armistice is the cessation of aotiye 
hostilities for a period agreed upon between bel- 
ligerents. It must be agpreed upon in writing, 
and duly ratified by the highest authorities of 
the contending parties. 

186. If an armistice be declared, without con- 
ditions, it extends no farther than to require a 
total cessation of hostilities, along the front of 
both belligerents. 

If conditions be agreed upon, they should be 
clearly expressed, and must be rigidly adhered 
to by both parties. If either party Tiolates any 
express condition, the armistice may be declared 
null and void by the other. 

187. An armistice may be general, and valid 
for all points and lines of the belligerents ; or 
special, that is, referring to certain troops or 
certain localities only. 

An armistice may be concluded ^ * a definite 
time, or for an indefinite time, d 'ng which 
either belligerent may resume hos* « on giv- 
ing the notice agreed upon to tb< .h 

188. The motives which inducv u so ' o the 
other belligerent to conclude an armistice, 
whether it be expected to be preliminary to a 
treaty of peace, or to prepare during the armis- 
tice for a more vigorous prosecution of the war, 
does in no way affect the character of the armis- 
tice itself. 

139. An armistice is binding upon the bel- 
ligerents from the day of the agreed commence- 
ment; but the oflBcers of the armies are respon- 
sible from the day only when they receive official 
information of its existence. 

140. Commanding officers have the right to 
conclude armistices binding on the district over 
which their command extends, but such armis- 
tice is subject to the ratification of the superior 
authority, and ceases so soon as it is made 
known to the enemy that the armistice is not 
ratified, even if a certain time for the elapsing 
between giving notice of cessation and the re- 
sumption of hostilities should have been stipu- 
lated for. 

141. It is incumbent upon the contracting 
parties of an armistice to stipulate what inter- 
course of persons or traffic between the inhabits 
ants of the territories occupied by the hostile 
armies shall be allowed, if any. 

If nothing is stipulated, the intercourse re- 
mains suspended, as during actual hostilities. 

142. An armistice is not a partial or a tem- 
porary peace; it is only the suspension of mili- 
tary operations to the extent agreed upon by 
the parties. 

143. When an armistice is concluded between 
a fortified place and the army besieging it, it is 
agreed by all the authorities on this subject that 
the besieger must cease all extension, perfection 



or advance of bis attacking works as muck so 
as from attacks by main force. 

But as there is a difference of opinion among 
martial jurists, whether the besieged have the 
right to repair breaches or to erect new works 
of defense within the place during an armiBtice, 
this point should be determini^ by express 
agreement between the parties. 

144. So soon as a capitulation la signed, the 
eapitulator has no right to demolish, destroy or 
injure the works, arms, stores or ammunition in 
his possession, during the time which elapses 
between the signing and the execution of the 
capitulation, unless otherwise stipnlated in the 
same. 

145. When an armistice is clearly broken by 
one of the parties, the other party is released 
from all obligation to observe iL 

146. Prisoners, taken in the act of breakinr 
an armistice, must be treated as prisoners ox 
war, the officer alone being responsible who gives 
the order for such a violation of an aimlBtioe. 
The highest authority of the belligerent ag- 
grieved may demand redress for the InAraotioa 
of an armistice. 

147. Belligerents sometimes conclude an ar* 
mistice while their plenipotentiariee are met to 
discuss the conditions of a treaty of peace ; bm 
plenipotentiariee may meet without a prdimi> 
nary armistice ; in the latter case the war ii 
carried on without any abatement. 

SECTION IX. 

As8a98inaiion. 

148. The law of war does not al\c .7 proclaim 
ing either an individual belongir '^ tO the hostile 
army, or a citizen, or a subject »f the hostilt 
government, an outlaw, who may be slain with 
out trial by any captor, any more than the mod- 
ern law of peace allows such international out- 
lawry ; on the contrary, it abhors such outrage. 
The sternest retaliation should follow the mur- 
der committed in consequence of such procla- 
mation, made by whatever authority. Civilized 
nations look with horror upon offers of rewards 
for the assassination of enemies, as relapses 
into barbarism. 

SECTION X. 

Iruurrection — Otvil War — JSebeliitm. 

149. Insurrection is the rising of people in 
arms against their government, or a portion of 
it, or against one or more of its laws, or against 
an officer or officers of the government. It maj 
be confined to mere armed resistance, or it maj 
have greater ends in view. 

160. Civil war is war between two or more 
portions of a country or State, each contending 
for the mastery of the whole, and each claiming 
to be the legitimate government. The term is 
also sometimes applied to war of rebellion, when 
the rebellious provinces or portions of the State 
are contiguous to those containing the seat of 
government. 

161. The term rebellion is applied to an insnr- 
rection of large extent, and is usually a war 
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between the legitimate gOTomment of a country 
and portions or proTinoes of the same who seek 
to throw oiF their allegiance to it, and set up a 
government of their own. 

152. When humanity induces the adoption of 
the rules of regular war toward rebels, whether 
the adoption is partial or entire, it does in no 
way whateyer imply a partial or complete ac- 
knowledgment of their goyernment, if they haye 
set up one, or of them, as an independent or 
soyereign power. Neutrals haye no right to 
make the adoption of the rules of war by the 
assailed goyernment toward rebels the ground 
of their own acknowledgment of the rcTolted 
people as an independent power. 

158. Treating captured rebels as prisoners of 
war, exchanging them, concluding of cartels, 
capitulations or other warlike agreements with 
them ; addressing officers of a rebel army by 
the rank they may haye in the same; accepting 
flags of truce, or, on the other hand, proclaim- 
ing martial law in their territory, or leyying 
war taxes or forced loans, or doing any other 
act sanctioned or demanded by the law and 
usages of public war between soyereign bellig- 
erents, neither proyes nor establishes an ac- 
knowledgpnent of the rebellious people, or of the 
goyernment which they may haye erected, as a 
public or soyereign power. Nor does the adop- 
tion of the rules of war toward rebels imply an 
engagement with them extending beyond the 
liiuts of these rules. It is yictory in the field 
that ends the strife and settles the future rela- 
tions between the contending parties. 

154. Treating, in the field, the rebellious ene- 
my according to the laws and usages of war has 
neyer preyented the legitimate goyernment from 
trying the leaders of therebellion or chief rebels 
for high, treason, and from treating them accord- 
ingly, unless they are included in a general 
amnesty. 

155. All enemies in regular war are diyfded 
into two general classes ; that is to say, into 
combatants and non-combatants, or unarmed 
citisens of the hostile goyernment. 

The military commander of the legitimate 
goyernment, in a war of rebellion, distinguishes 
between the loyal citixen in the reyolted portion 
of the country and the disloyal citizeii. The 
disloyal citizens may farther be classified into 
those citizens known to sympathize with the 
rebellion, without positiyely aiding it, and thoRe 
who, without taking up arms, giye positiye aid 
and comfort to the rebellious enemy, without 
beinff bodily forced thereto. 

156. Common justice and plain expediency 
require that the military commander protect 
the manifestly loyal citizens, in revolted terri- 
tories, against the hardships of the war as much 
as the common misfortune of all war admits. 

The commander will throw the burden of the 
war, as much as lies within his power, on the 
disloyal citizens of the revolted portion or prov- 
ince, subjecting them to a stricter police than 
the non-combatant enemies have to suffer in 
regular war; and if he deems it appropriate, or 
if his government demands of him that every 
citisen shall, by an oath of allegiance, or by 
some other manifest act, declare his fidelity to 
the legitimate government, he may expel, trans- 



fer, imprison or fine the revolted citizens who 
refuse to pledge themselves anew as citizens 
obedient to the law, and loyal to the government. 

Whether it is expedient to do so, and whether 
reliance can be placed upon such oaths, the 
commander or his government have the right 
to decide. 

157. Armed or unarmed resistance by citizens 
of the United States against the lawful move- 
ments of their troops is levying war against the 
United States, and is therefore treason. 



GENERAL ORDERS, NO. 141. 

Was Dipartmsht, 
Adjutant Genkeax's OrriOE, 
WoihinffUm, September 25, 1862. 

The following Proclamation by the President 
is published for the information and govern- 
ment of the Army and all concerned : 
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BT TRS PEESIDBNT OF TH> WmSD STATES OF 

AMXBICA. 

"A PROCLABIATION. 

" Wheebas, It has become necessary to call 
into service not only volunteers, but also por- 
tions of the militia of the States by draft, in 
order to suppress the insurrection existing in 
the United States, and disloyal persons are not 
adequately restrained by the ordinary processes 
of law from hindering this measure and from 
giving aid and comfort in various ways to the 
insurrection. Now, therefore, be it ordered : 

" First That during the existing insurrection, 
and as a necessary measure for suppressing the 
same, all rebels and insurgents, their aiders 
and abettors, within the United States, and all 
persons discouraging volunteer enlistments, re- 
sisting militia drafts, or guilty of any disloyal 
practice, affording aid and comfort to rebels 
against the authority of the United States, shall 
be subject to martial law, and liable to trial 
and punishment by courts-martial or military 
commission. 

" Second. That the writ of haheat corpus is 
Huspended in respect to all persons arrested, or 
who arc now, or hereafter during the rebellion 
shall be, imprisoned in any fort, camp, arsenal, 
military prison or other place of confinement by 
any military authority, or by the sentence of 
any court-martial or military commission. 

"In witness whereof, I have hereunto set my 
hand, and caused the seal of the United States 
to be affixed. 

"Done at the city of Washington, this twenty- 
fourth day of September, in the year of 
[l. s.] our Lord one thousand eight hundred and 
sixty-two, and of the Independence of the 
United States the eighty-seventh. 

"ABRAl^AM LINCOLN. 
" By the President: 

"William H. Sbwabd, Secretary of State. 

" By order of the Secretary of War. 

" L. THOlfAS, A^utant General. 

" Official." 
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'LOUIS J. WEICHMANN AND CAPT. G. ¥. DUTTON.' 



Coi. H. L. BoBKEiT, Judgi AdvocaU, Rneinnad, 

Ohio: 

Oaloatl — I stated before Lho Commi anion, at 
WaehingtOD, (hat I aoimneDced to bonrd with 
Mrs. BuiTHtt ID NoTember, 1804. An a general 
thing, 1 rmiBiDed at hone during tlie cTenings, 
and, conspquentlj, I heard manj things which 
were thpn intended to blind me, but which now 
are aa clenr aa ilajlighL The following facts, 
which have come to mj reoolleolion since the 
reoditioD of m; teatimony, ma; be of interoBt: 






> LoDiB J. Weiohxajcn. 



I once naked Mrt. Surrattwhat her sou John 
had to do Willi Dr. tludd's farm; why he made 
liimeetF an ngent I'or Booth (ehe herself hnd 
told me that Dootli denircd to purchuBe Mudd's 
farm). Her replj wm, that " Dr. Mudd and 
the people of Charles county bad got tir«d of 
BcolL, and that tbey bad pushed bioi on John." 
Before tbo fourth of Msrch, she was in the 
habit of remurkini; that "lomihiag was going 
to bappfD to old Abe which would prevent bim 
from taking hia eeut^ that Gen. Lee was going 
to eieoute a movement which would Btarlle iho 
ahoU trnn-ld." Wiiat that moTement wan ehv 

A few days after, 1 asked Ler wby John 
brought such men as Uerolil and Atxerodt to 
tha bouse, and asBocinted with Ihero? "0, 
John wislies to mnkc uac of them for his dirly 
wort,' was her reply. On my desiring to know 
wbat the dirty work was, «be answered that 
"John wanted them to clean his horMs." He 
had two at that lime. And once, when she sent 
me to Brooks, the stabler, to inquire about her 
son, she laughed, and remarked that " Brooks 
considered John Surralt, and Booth, and Ilcr- 
old, and Aticrodt a part; of jonng gamblers 
and sports, and that she wanted Mm to tLiuk 
BO." Brooks has told me since the trial that 
such was actually the eaae, and that at one time 
he saw John li. Surratt with three one-hundred 
lollar notes in bis possession. 

When Richmond fell and Lee's army surren- 
dered, when Washington was illuminated, Mrs. 
Surratt closed her home and wept. Her house 
was gloomy and cheerless. To use ber own ei.- 
pression, it was "indicative of her feelings.'' 

On Good Friday I drove her into the country, 
ignornnl of her purpose and intentionB.. We 
started at about half-past two o'clock in the af- 
ternoon. Before leaviag, she had an interview 
420 



with John Wilhes Booth in the parlor. On iht 
way down she was very lively and ohecrful, 
taking tbe reins into her own bands several 
limes, and urging on the steed. We halitd 
once, and that was about three miles Iroai 
Washington, when, observing ibat ibere wort 
pickets along ihe road, she hailed an old fanner, 
and wanted to know if they would lemain Uiere 
all uighL On being told that they were wiih- 
drann at about eight o'clock in tbe evening. £hs 
said she '■ was glad to know it." On the re- 
turn, I chanced to make some remark about 
Booth, stating thai he appeared to be Ivitboul 
employmenl. and asking her when he was gn- 
iii^ to aet again. "Booth is done acting," ibe 
said, "and is going lo New York very aoon, 
never lo relurii. " Then turning round, she re- 
marked: "Yes, and Booth is eraiy do oiurui- 
Ji-c(, and I am going to give blm a good aoold- 
ing tbe neit time 1 see him." What lliM "ons 
subject" was, Mn. Surratt never menlioufd 
to me. She was very anxious lo be at home at 
nine o'clutk, saying ibat she had made an en- 
giigemeut wilh aume gcnlkman who was lo 
meet bei at ihiit hour. 1 aifked her if it »u 
Booth. Slje nuawered neithri- yea nor no. 

When about a mile iVom ilie oily, and having 
from tbe lop of a hill caught a view of Waih- 
inglon swimming in a flood of light, raising 
her bauds, she said, "I am afraid all this re- 
joicing will he turned into mourning, and all 
this glory into sadness." I asked ber whstshe 
meanL She replied that after sunshine there 
was always a storm, and ihat the people were 
too proud and licentious, and that Qod wonld 
punish tliem. 

The gentleman whom she expected at nine 
o'clock on her return, railed. It was, as I af- 
terward Bsccriained, Booth's Inst visit lo Mie. 
Surratt, and Ihe third one on lhat day. She 
was alone with him for a few minute* in the 
parlor. I was in the dining room at ihe time, 
and as goon as I had taken lea, I repaired 
thither. Mrs. Surratt 's former cheerfulness hid 
left her. She was now very nervous, agiuitd 
and restless. On my asking her what was Ihe 
matter, she replied tliat she was very nervous, 
and did not feel well. Then looking at me, !^he 
wanted to know whirh way the torchliglil pie- 
cession was going that we had seeu on ikt 
Avenue. 1 remarked that it was a procesilon 
of the arsenal employees, who were going la 
serenade the President. She said tlialahe would 
like to know, as she was very much interested 
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in it. Her nerroasness finally increased so 
mnob that she chased myself and the young 
ladles who were making a great deal of noise 
and laughter, to our respeetiye rooms. 

When the detectives came, at three o'clock 
the next morning, I mpped at her door for per- 
mission to let them in. 

<* For God's sake, let them come in I I expected 
the house to be searohed," said she. 

When the detectiyes had gone, and when her 
daughter, almost frantic, cried out : 

*^ Oh, Ma 1 just think of that man's (John W. 
Booth) having been here an hour before the as- 
sassination I I am afraid it will bring suspi- 
cion upon us." 

"Anna, come what will," she replied, "I am 
resigned. I think that J. Wilkes Booth was 
only an instrument in the hands of the Al- 
mighty to punish this proud and licentious 
people." 

LOUIS J. WEICHMANN. 

Sworn and subscribed before me this 11th day 
of August, 1865. 

CHAS. B. PANCJOAST, 

JildeTtnon, 



AFFIDAVIT OONCBBNING CBRTAIN STATE- 
MENTS MADE BY DR. SAM'L A. MUDD, 
SINGE HIS TRIAL. 

CAMP FmT, WiSBDroTOV, D. 0^ 

^lyiiK 22» 186& 

BBio.-Gsir. JoBiPB Holt, 
Jutfff€ AdooctU$ Chnenlf U. & A. : 

Sim — I am in receipt of your oommunication 
of this date, in which you request information 
as regards the truthfulness of certain state- 
ments and confessions reported to hare been 
made by Dr. Mndd while under my charge, en 
muff to the Dry Tortngas. 



In reply, I have the honor to state that my 
duties required me to be constantly with the 
prisoners, and during a conversation with 
Dr. Mudd, on the 22d of July, he confessed 
that he knew Booth when he came to his 
house with Hcrold, on the morning after the 
assassination of the President; that he had 
known Booth for some time, but was afraid to 
tell of his having been at his house on the 15th 
of April, fearing that his own and the lives of 
his family would be endangered thereby. He 
also confessed that he was with Booth at the 
National Hotel on the evening referred to by 
Weichmann in his testimony; that he came to 
Washington on that occasion to meet Booth, by 
appointment, who wished to be introduced to 
John Surratt; that when he and Booth were 
going to Mrs. Surratt's house to see John Sur- 
ratt, they met, on Seventh street, John Surratt, 
who was introduced to Booth, and they had a 
conversation of a private nature. I will here 
add that Dr. Mudd had with him a printed 
copy of the testimony pertaining to his trial, 
and I had, upon a number of occasions, re- 
ferred to the same. I will also state that this 
confession was voluntary, and made without 
solicitation, threat or promise, and was made 
after the destination of the prisoners was com- 
municated to them, which communication af- 
fected Dr. Mudd more than the rest; and he 
frequently exclaimed, "Oh, there is now no 
no hope for me." " Oh, I can not live in such 
a place." 

rleue acknowledge the receipt of this letter. 

I am. General Tery respectftilly. 

Tour obedienf serrant, 
GEORGE W. DUTTON. 

Cbpt (h. 0, lOih Re^t V. R, O^ eom'djf Chutrd. 



Sworn and aoknowled 
D. O, thii 28d August, 1 




at Washington, 
before me. 
C. THOMAS, 

AbfwyAiftlie. 




DIAQRAM OF THE 8TAQE. 

The sboTe is » disgrun at th« ilsge, wUh propertJes, m it stood i 
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The number of persona reqaired upoD the stage during tbe perfansftnce i» sa fol1o*rt: 19 
Mtlora and ncireaaes, i acoae-shlfterg, 1 stago oarpeater, 1 aaaietKnt atage carpenter, 1 properlj 
man, 1 gaa man, 1 (ba<ik) door-keeper, 1 prompter, making a total of 29 penona pKsaing ktid 
Tcpauing upon Ibe atage and tiirough ihe paaaagea and green-room which eonnecta with Ik* 
■tags bj tbe passage through wbiali the aseaeBin paiaed. 
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REFERENCES. 
B — HerndoD House. C — Vacant lot oommunioating with the allej of the Theater. D — Alley 
>mTiHinicating with F Street K — Alley by which Booth etoaped. X — ^Bestaurants. 
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